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The use of the phrase, “ Thou art divorced 5 two half divorce” will ` 


canse one divorce ۰ eee 
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Difference of opinion among lawyers 
When a man says to another, “I have divorced thy wife, ” and the 
latter says by way of sarcasm “ You have done well,’ and other 
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A similar case 
Another similar ease 
A man gays to his wife, °“ Three divorces are upon thee,” she shall be 
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Of the effect of a man saying to his wife, “I have given. to thee (Aarto.) 
thy divorce by way of a loan 
When the husband says to his wife, “I have pledged to thee thy 
divorce.”? The correct rule is that no- divorce is caused, &c., 420: ۰ 
Of the result of saying, “I have set at liberty thy divorce,” ۰ * 


ace ۰۰ Cee 


eet ete eee ۰۰ ۵ بلب‎ 


roo ۰۰ ۰۰۰ ۰۰ 


ese oeo ee ۰9 ۵ 


Divorce shall not be caused by the husband saying to his wife, “ I have. 


turned away from thy divorce ” 
If a man addresses hie wife jointly with a man saying, ‘One of you 
two is divorced,” then the divorce shall be caused on his wife 
Of the result of a man addressing his wife jointly with a strange 
woman and saying, “ I have divorced one of you two” 7 
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Of the result of the husband joining his wife with a quadruped or a 
stone and saying, “ One of you two is divorced ” 5 7 
If the man joins his living wife with his deceased wife, and says, 
“ One of you two is divorced, ’’ his living wife shall be divorced ... 
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of them shall have one divorce ۰ 5 
And if he says, “ Among you are five divorces,” then — wife shall 
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A case where a man says to his four wives, “I have ehiad you 
partner in one divorce ” ove eee eve — 
If a man intends to say, “I divorce you,” he must use the past tense 
` and say “I have divorced you,” &., &c. ... 
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three divorces shall be caused instantly — eee 58 
If a man says to his wife iv Persian, “ If this year I marry a woman 
then she is divorced,’ and he marries a woman before the expiry 
of the year, then the woman shall become divorced ... oes 
Of the result of a man who has divorced his wife saying to her during 
Iddut “ Verily have I divorced thee ,” or similar phrases 
A man says to his wife, “ Thou art divorced or not, ” No divorce shall 
be caused according to the three Imams. Other cases * 
Effect of certain statements made by a husband in reply to a 
wife’s request to give her divorce. [His statements ‘Consider 
that Ihave given,” “ Consider that I have done,’ “Be it that 
I have given,” “Be it that I have done” do not constitute 
divorce if he does not intend to divorce. They constitute one 
reversible divorce if he does. His statements ‘I have done,” 
“I have given,” “It has been done,” etc., amount to reversible 
divorce, — intention immaterial. ] coo eee 
The effect of the husband’s statement, “ Consider thyself not kept” = 
in reply to wife’s request, “Do not keep me,” depends upon the 
husband’s intention ۰ ۰ eee 
The effect of the husband's — “ Consider that I ‘have with- 
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bain” and of “I have given a reversible divoree” or “ Given you 
a divorce” eee — 2 is és 
Effect of the statements by which a portion of a woman or ماج‎ 
parts of her body or her blood is divorced . * 
Effect of the statements, “Inform my wife of her divorce,” " Tell 
her that she is divorced ” “ Tell her, thou art divorced ” 
Authority to a wife to divorce herself ove eee 7 
Effect of the statement, “ Write to her, her divorce.” This is is 
sion of divorce, which takes effect whether the writing does or 
does not reach the wife wes on eee 
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divorce, sayiug, “I permit the divorce” ہہ‎ — ۹ 
When a minor or a stranger on behalf of the minor divorces the ۵ 
wife, and the minor after attaining majority ratifies the divorce ... 
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giving reasons for the distinction made ove 
When the husband with two wives says to one, “Thou art divorced 
four times” and then says, the fourth was for the other wife— 
effect of this on the other wife 7 
When a man says to his wife, “ You are divorced once or 9 5 5 
“Verily God has divorced thee”—two meanings—does the legal 
consequence depend upon the intention of the husband P — 
When a man says to his wife in anger, “Oh, thou divorced a 
thousand times”, or “Thou a thousand-times-divoroed one,” 
or, “thou a divorced woman ” or “thou a thrice-divorced woman ” 
When a husband having intention to divorce says, “Go thou a 
thousand times” ... — coe 2 eve 
When a man having lived with his wife divorces her once, and then 
says, “I have rendered the divorce complete ” wes se 
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When a man having lived with his wife, divorces her once, and says 
.. during the Iddut, “I have rendered obligatory on. my wife three 
divorces with that divorce,” &o. - 
When a man, divorcing his wife once, revokes the divoroe, and then 
says, “I have rendered that divorce complete.” 
Effect of the declaration, °“ When I shall divorce thee once, then that 
. divorce shall be complete ” 
Distinction between “ If you enter this house, you will become thrice 
divorced,” and “ If you enter this house you will become divorced,” 
the latter. being followed by a subsequent declaration, vizs., “I render 
that divorce complete ” 
Effect of the declaration, “ When thou shalt enter the house, iien 
thou shalt be divorced,” followed before entry in the house by 
another declaration, viz., “ I render this divorce complete ” 
Repetitions in cases of divorce have the result not of Takeed but of 
Tasees. Effect of the expression — °“ One divorce upon thee ” repeat- 
ed thrice 

Meaning of the phrase, 
intention is to cause three divorces 

Effect of the mis-spelling or mis-pronunciation of the word: ‘ Tulak’ 
When a man says, ‘1 have divorced my wife” without knowing the 
meaning of the word ‘divoroe.’ Reason for the rigour of the rule 
stated 
Effect of the statement, “Thou art divorced if God wills,” the hus- 
band knowing or not knowing the meaning of the words, “if God 
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wills ” 
Effect of a slip of the tongue و‎ 
Effect of the utterance of the word “ Divorce, ” by a slip of the tongue 
Meaning of the phrase “ Divorced in two colours ” 
Meaning of the phrase: “ Thou art divorced and thou ” 
In answer to the wife’s demand for divorce, the husband says with 
hesitation: “ I gave.” — It effect 
“Go thou a thousand times ” 
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Meaning of the expressions, “ Two divorces,” “and two divorces ” 
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Effect of the expression, “ To thee three” 
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Effect of the expression, “Thou art three ” 
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Meaning of the words, “Oh ! thou of a thousand divorces go away,” &c. 
Meaning of the expression “ Take three divorces along with thyself ” 
Effect of the phrase, “ Consider thyself as not kept” 7 
Effect of the phrase, “ Consider that it has been so said ” : reference 
being to three divorces 55 
Meaning of the phrase, “They have given thee three divorces”... 
Meaning of oertain phrases referring to reconciliation between hus. 
band and wife * 
Meaning of the phrase, “ Two divorces have already happened, and 
this becomes another divorce’, when nttered after a re -marriage ... 
Meaning of the phrase, “ Thon art divorced more than one and less 
. than two” oes 
When a man having one wife only says, “One wife of mine is 
- divorced ” T 
When a man repeats thrice “ Thou art divorced thrice,” and says that 
the second and the third expressions were intended for clearness ۰ 
When a man says, “Thou art divorced ”, and explains away the word 
‘divorce’ ... — se eee 
When a man, in answer to a question says, in the presence of his wife 
“ Every wife I have.is divorced ” oe 
When a wife, talking with her husband about divorce, says, 1 — 
divorced myself” vee 
Meaning of the expression, “ I do wish that you should divorce my 
wife” ase eos 
. Effect of a — — three divorces after hearing an expression 
of desire by the husband to give divorce 
Effect of an.insane man divorcing hie wife 
Effect of divorce pronounced by an idiot 
Distinotion between a lunatic and an idiot ٠ — 
Effect of the expression, °“ Verily did I divorce my wife ” if uttered 
- after the divorce was once pronounced by the husband while suffer- 
ing from a malady called Bisram 7 7 — 
Meaning of the expression, Thou art divorced once every day and 
twice every two days” 7 
Meaning of the expression, “I have given to thee, the last of divorces” 
Meaning of the expression, “ Divorced up to one year” * 
Effect of the expression, “ A thousand divorces have I put into thy 
skirt” when expressed in Persian. Intention here is essential .... 
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“Divorced according to the saying of the lawyers” or “aocording 
to the saying of the Kazees” 
When a man forgets how many times he divorced his wife 
Q. “Is this thy wife with three divorces. A.“ Yes” 
A man says to his wife, “ Say thou, 1 am divorced” and the wife 
does not say it 
“ Thou from me art three ” 
A man, on his wife's demand for divorce, points aise finger 
towards her 
A man taking hold of a wrong person and thinking that she is his 
wife Oomra, says, ۳ Oomra thou art divorced ” 
“ What has divorce done and what not” 
The wife says, “ Divorce me.” The husband replies, ‘“ Thou art ioi 
wife to me” 
“Thou art single” 
When a man in: pronouncing divorce is interrupted and then says, 
“this is the second ” or “ this is the third” 
Effect of omitting to articulate a portion of the word “ Tulak ” 
When a man says simply “ Ta” 
“ For ever” and “ given ” 
“ Divorced from head to foot ” 
A man, intending to say to his wife “Thou art divorced thrice,’ 
says, “ Thou art divorced ” 
.* I have given to thee the act of divorcing thyself.” or “I have made 
a gift to thee of thy divorce” 
“T have made a gift * 
۰» Option of three days” 
“ I have named thee divorced” - 
“ Divorced according to the number of the — 5 
the number of dust particles, ٩ 
“ Divorced once, like three ۳ 
Divorced “like the pillars” or “like the mountains” or “like the 
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“ One and twenty,” “ one and ten” 
“ Take two” 
“Tf thou be my wife, then thou art divorced thrice” 
“Thoa art divorced every time that I drink ” 
“ Thou art divorced by every unit of the divorce ” 
A son-in-law says, ‘I have given one divorce to thy daughter ” 
A man says to his wife, ‘‘ To thee, one,” or “To thee, three,” ... 
© Thou art one” or “thou art three” 
“ This wife, who is mine, is with three” 
“I have withheld my hand from thee;” when ۲ 7 is said, it is 
repeated at the request of the wife so that witnesses might hear, 
and again repeated in reply to the inquiry of a stranger 
“ Do thou remain with three divorces” 
Divorced so many, 80 many ” 


ece eee ۰۰۰ ene ese 


‘ee ote 


eee eon eee 


(1087.) 


(1088.) 
(1089. ) 
(1040.) 


(1041.) 
(1042.) ۰ 


(1043.) 


(1044.) 
(1045.) 


(1046.) 
(1047.) 


(1048.) 
(1049.) 
(1050.) 
(1051.) 
(1062.) 


(1053.) 


. (1054.) 


(1055.) 


(1056.) 


)1067.( 


(1068.) 
(1059.) 


(1060.) 
(1061.) 
(1062.) 
(1063.) 
(1064.) 
(1065.) 


(1066. ) 


(1067.) 
(1068.) 
(1069. ) 


(1070.) 
(1071.) 


viii 


1087. 


1938. 
1939. 
1940. 


104). 
1942. 


1948. 


1044. 
1945, 


1946. 
1947. 


1948. 
1949. 
1950. 
1951. 
1952. 


1953. 


1954. 
1955. 
1956. 
1967. 


1958. 
1959. 


1960. 
1961. 
1962. 
1963. 
1964. 
1965. 


1966.. 
1967. 


1968. 


1969.. 


1970. 
1971. 


INDEX. 


Spitting with intention to cause divorce eee 
When a man says that he divorced his first wife when he had none ۰ 
The wife says, “ Divorce me thrice;” the husband says, “ This time, 
a thousand divorces” eee 
“ Do not go out of the house, without my order; because I have made 
a vow regarding divorce; and the wife leaves the house without 
permission ” i 
Force of the word ‘Scomma’ or then 
An instance of divorce ... ceo 
“A woman is divorced.” “I have divorced a woman thrice,” “ Oomra 
is divorced” — 
“If thou my wife, three divorces,” suppressing the word “art” ... 
A man, erroneously thinking that a veiled stranger is his wife, 
says, “If 1 have a wife except the one present, then she is divorced 
thrice ” xas 
A man, wrongly thinking that his wifo was not at Tirmiz says, “If ho 
has a wife at Tirmiz, then she is divorced ” ۰ * 
When the expression ‘with three divorces’ is used separately and 
after a pause after something was said in connection with divorce... 
When a man says to his debtor, “ Thy wife is divorced if thou does 
not pay this day;” the debtor first wrongly pronounces the word 
nayim for naam, and then correctly says it... see — 
One man says to another, “Thy wife is divorced if thou hast done 
. this thing.” The latter says, ‘ with a thousand divorces” 7 
One asks, “ Hast thou a divorced one.” The other says: No. bes 
A man repeating anothers declaration but arriving at the word, 
“ divorce,” thinks of his own wife wae 557 
A man says to his wife, ‘‘Thon art divorced,” and adds, after 
a pause: “thrice” — des is — 
A man, on being asked, how many times he divorced his wife after he 
. made a declaration of divorce, says, “Thrice '' ose ove 
A man says to his wife, ‘“‘ Thou art divorced once.” The latter says, 
“ A thousand times.” The husband then adds: “ A thousand ” 
“ Thou art divorced such as cannot be caused on thee” ۰ 7 
“ Thou art divorced at Mecca.” Conditions of divorce that are valid 
distinguished from those that are void, “ 121501060 in the night 0 
the day.” “۶ Divorced to-morrow this day.” Declaration of divorce 
in which two successive periods of time are mentioned 
“Thou art divorced this day and when to-morrow comes ’’ 


vee 


“ Thon art divorced to-morrow,” “in the sunrise,” &. we 
A man giving divorce to a slave-wife in certain circamstances. 
Milk-i-Nikah ese ۰ + eee eee 


A slave divorcing his free wife subject to a condition 
“ I am divorced from thee ” ise 

A divorce by an apostate is ineffectual 
A divorce given by a husband to his wife an apostate 
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SECTION II. 


ON DIVORCE BY INDIRECT EXPRESSIONS (OR KINAYAAT) AND IMPLICATIONS (oR MUDLOOLAT.) 
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Kinayaat or indirect expressions defined. Three classes. Rules for 
deducing legal inferences as to divorce from indirect expressions 
The first class in which the indirect expressions are used while the 

will is uninflaenced by anger or dispute 7 7 
The second. class in which the indirect expressions are used while 
divorce is discussed ۰ vee oes eae — 
The third class in which those expressions are used in anger or by 
way of threat ava 
Legal effect of the first class ose ove oon 
Legal effect of the second class. Divorce caused by the use of eight 
indirect expressions, if they are used while the topic of divorce is 
discussed ... 7 
Divorce takes effect when three out of these eight are used in anger, 
, even when intention is not expressed. Effect of the other five. 
respect of these, difference of opinion ۹ 
To these five, Abu Yusoof added four others ... 7 
Besides these eight indirect expressions in twelve other indirect ۰ 
pressions, intention essential ۳۳ 
“I have made a gift of thee to thy father,” | ۲ to thy mother,” “ for 
husbands,” divorce shall be caused, but “to thy maternal uncle,” to 
thy brother,” &c., divorce shall not be caused 
“ Qo away from this place ” 
“I have separated thee,” ۰ 83 
“ There is no marriage between me and thee ” 
“ Thou are not my husband, ” 220. ... 
“Thou art nothing to me” — ous "n 
“ There does not remain او‎ me and thee any act.” 
. released from thy marriage”... 
“I have no necessity for thee, '' ۰ 
“ Do thou get at a distance from me” 
“ Go thou and sell this cloth ۳ 
“ Four ways are open to thee” 
t Thou art three times just now” j 
When under circumstances, a husband says, “ «Thon art at liberty 
to take a husband or loyer” i eee ٠ 
When a hasband erroneously thinking that his marriage is ‘ fasid, i 
says, “I have abandoned this marriage which is between me and 
my wife” 7 ۳ 
Where the husband says es the wife, “I am released from thy divorce” 
The husband says in reply, “I have returned to thee” 
When a man says in reply to his father-in-law, 
her to thee” ove 
When a man says to his wife, ‘Thou art abandoned” 
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When the answer given by the husband in response to the wife’s 
demand for divorce ig 9 0 : “If thou desireth a thousand 
times?” ose 

I am disgusted with woman and with property 

Nature of the divorce caused by indirect expressions 

Where indirect expressions are used and three divorces intended. 
Raddool Moohtar on Tukdeer and Mookuddur or implied divorce... 

Intention to give two divorces by indirect expression 

“I have withheld my hand from thee” 

“I have untied thy leg” 

“ With one divorce, I have withheld my hand from thee ” 

“I have withheld my claws fronr thee ” 

“ Thee have I abandoned” 

“I have withheld my hand from thee, by one divorce * 

“I have abandoned ” 

A man says to a slave wife, “Thou art وس‎ 7 

“ Observo thy 1002 ” repeated thrice 

‘When the husband repeating that expression, assigns to it 
meaning different from its natural meaning... 

“Thou art divorced, therefore observe thy Iddut ” 

“ Thou art divorced in the first part of this day and at the end of 
is.” “The end of this day and the first part of it.” ‘To-morrow 
and to-day,” &. 

“Thou art divorced like a thousand ” 

“Thou art divorced once, like a thousand,” &o. 

Thou art divorced the dimensions of which fills the whole of the 
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heuse 
“Thou art divorced like the mountain ” 
“Thou art thus divorced,” pointing to one or more fingers 
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case may be 
* Thou art divorced like this, pointing to three divorces 





SECTION III. 
ON THE DIVORCE OF THOSE WHO HAVE NO UNDERSTANDING. 
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Divorce given under compulsion or in drunkenness 
Divorce given by a man intoxicated against his will oe 
A case of divorce given under the effect of drinking Nubees 


Divorce given under the effect of drinking wine made of rive or 


wheat, &. 
Divorce given in jest 


Divorce given by a person who has lost his senses through taking 
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Section IV. 
ON DIVORCE BY WRITING. 
Customary and non-castomary writing 
Manifest and non-manifest non-oustomary writing 
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Legal effects vary according as the different kind of writing is resort- 
ed to for giving divorce nes sas ee eee 
The time .at which divorce operates, when it is given by customary 
writing, either absolutely or subject to a condition ons F 
“ When thou receivest this writing of mine, then thou art divorced.” 
When this or other matters written along with it are struck out ۰ 
When what is written at the head of the above sentence is struck out 
Meaning of “ This writing of mine ” — See ses 
When the husband writes about divorce in the middle of the 706 
and strikes out the clause regarding divorce oes 
When the husband writes about divorce at the end and strikes eat 
what precedes the divorce clause ees one 7 
“Every wife of mine excepting thee and excepting so and so is 
divorced.” “ So and so” is erased or struck out,—its legal effect ... 
“ Be it known after that thou art. divorced thrice if it pleaseth God” 
The husband writes to his wife, “When thou receivest this my 
. Writing, then thou art divorced.” The writing reaches her father 
who receives and tears it. 
A man under compulsion divorces his wife in writing ۰ n 
Effect of Divorce by adamb man by means of signs. Difference of 
opinion of the different schools 





, CHAPTER II. 
ON CONDITIONS IN DIVORCE. 
SECTION I. 
ON CONDITIONS IN GENERAL RELATING TO DIVORCE. 


Condition or Taleek defined. Effect of the husband’s statement: : If 
thou art my wife, then one divorce and three divorces, &c.;’? when 
the husband afterwards says that he did not intend divorce nee 

Effect of the statement, “If thou goest to the house of thy mother, 
then divorce ou thee,” when afterwards the wife goes up to her 
mother’s house and does not enter eve oe — 

Consequences of the following :—(1) the statement of the husband 
that the wife should be divorced if she did an unlawful act with 
any one, followed by a complete divorce. (2) the statement to the 
wife that every woman he married should be divorced followed by 
a complete divorce. Difference of opinion ... eee ees 

Effect of a statement with a negative condition, viz.: °“ My wife is 
from me with three divorces if you do not come to me as my guest,” 
&o. 7 — —* ese 3 

‘A man says, “If I take 8 wife, excepting so and so, then I have 
given a thousand divorces ” or “every wife that I may have except 
thee, is divorced,” and then married again—their effect eee 

Effect of the statement, ۸ thousand divorces if thou do such and 
such an act” when that act is done 9 7 eve 
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“ If I ever çultivate in thia village, then my wife shall be divorced. 


Meaning of the term ‘cultivate.’ In what circumstances the divorce. 


takes effect ‘eee i 
Effeot of the statement, “Thou art divorced that I — done this 
act.” Difference of opinion’as to its effecting an instantaneous or 
conditional divorce... "eee eee * 
Constraction of the statement, “Thou art divorced, thou shalt — 
enter the house ” ies ose — ۳ 
“ Thou art divorced thoa has enterd the house” ove oe 
“Thou art divorced if thou shalt enter the house, I shall verily 
divorce thee” — 
“ Enter the house and thou art divorced, ” and the wife enters the 
house : wae 7 iv 
Force of the words, ' — ” or 0 the time; “agur ” or if 5 
“ As often as I shall sit near thee, my wife shall be divorced,” and he 
sits near her for a time 7 vee 7 — 
“ Whenever I shall strike thee, thou shalt be aoa. '' He then 
strikes her eee * aes ‘ise 
“ As often as I divorce thee, — shalt be divorced.” He then 
divorces her once _ ۰ 58 ose ose 
“When I shall divorce thee, then — shalt be ۳ and when 
I shall not divorce thee, then thou shalt not be divorced;” and he 
does not divorce her until he dies 7 ی‎ ۳ 
“ When I shall not divorce thee, then thon shalt be divorced,” 0 
then says, “and when I shall divorce thee, then thou shalt not be 
divorced,” and he does not divorce her until he dies ۰ 
“ Jf I do not divorce thee this day thrice, then thou art divorced.” i 
He then desires that his wife should not be divorced. The 
expedient to be resorted to by him one i F 
After some conversation the wife asks for divorce, and the husband 
says, “ You are divorced if you please.” The wife then says, “I do 
not desire it ” 
A ran says to his wife, “If I talk about your divorce, then my slave 
shall be free,” and he then says, “ If you desire, then you are divorc- 
ed,” and he then says, “I do not desire”... 7 ses 
“ If I take an oath regarding your divorce, then you shall be divorco- 
ed,” and he then says: “If you enter the house, you shall be 
divorced if it pleaseth God “the Most High ”* * نے‎ 
“If I take an oath. regarding your divorce, then you shall be 
divorced, ” he then says, ‘‘ You are divorced if it pleaseth God the 
Moat High” aoe — * 55 5 
“IfI do not remove your necessity, then my wife is divorced or 
my slave is free; ” and the promiser then says, “ My necessity from 
you is that you should divorce your wife thrice” P 
A man, promising not to do what heis asked not to do, would do a 
certain definite act though prohibited to do it 
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The husband makes “Ela” with his wife ۰ ۰ oes 
An impotent husband says, “I will not divorce my wife; 
divorce her, she shall be divorced.” 
husband and wife 0 و‎ — 
“If I withhold the hands of this ` Woman as long as this son is alive, 
. then my slave is free.” He then makes Khoola with her — 
A man swears that he won’t divorce his wife, and the husband permits 
Khoola, He commits breach of oath 
Aman swearing that he will not divorce his wife wishes to diverse 
her. Expedient to be resorted to for not committing breach of the 
oath aie ia 7 * 
“ You are divorced, if you enter this house, and if you enter this 
. other house” ۳ 7 3 one 
“Thou art divorced once, if thou 80 the house ” sae — 
“Thou art divorced once, if thou shalt desire twice,” and the wife 
desires twice * 3 2 
“Thou art divorced if thou enter the house; ‘thou art “divorced”... 
“Thou art divorced if, thou shalt enter the house thrice ” Sed 
“Thou art divorced, if thou enter the house ten times” ... ‘ae 
“Thou art divorced, if thou enter the house; thou art divorced, thou 
art divorced ” ose 7 
A man says: “My wife is divorced thrice if I enter the house to-day” 
٩» 1۶ thou shalt not inform me, then thou art divorced thrice ” vii 
“Thou art divorced if I speak to thee for a year, go away thou, ” Oh, 
enemy of God ٦ eee 
Effect of calling a wife’s son “Oh, thou son of a whore” when a man 
says to her, “If I call thee ‘Oh, thou whore ’ then thou art divorced ” 
Inheritance devolves on a deceased woman’s first husband, although 
he may have divorced her without having sexual intercourse, and 
she may have married another husband within three days from the 
day on which the divorce was pronounced by the first husband ... 
Effect of the two expressions addressed to the wife, a girl of 14 
years or to a slave, alad of 14 years. “ When thou art with menses 
thou art divorced—‘‘ When thou shalt bave emission then thou 
. art free T 7 vee oes so 
Intention essential where the wife says, “ Divorce me,’ “ Divorce 
me,” “ Divorce me,” and the husband gays, “ I have divorced thee,” 
but when these expressions are joined with word and the 
three divorces shall take effect... 5 ove 
The same result follows where the wife says, anthorise me, authorise 
me, authorise me, and where she joins them with an and ese 
Devise of the husband where he says, “If I shall have intercourse 
with thee as long as thou art with me then thou are divorced thrice ° 
Effect of expression, “ Thou art divorced although thou might enter 
the house ;” and other forms of expressions 4 sais 
Effect of expression, “Thou art divorced if ” without farther addi- 
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tion or “Thou art divorced thrice or not” or “And but (if Zyd 
enters the house”) or “If it be” or “If it be not ( that Zyd 
enters) ۰ 
A man in consequence of stammering delays in uttering a con- 
ditional divorce ose 
A man states a portion of the conditional clause and does not com- 
plete it ہمہ‎ 
Meaning of “ Thou art divorced for ever, except to-day” ... 
Meaning of “Every wife of mine is divorced except this,” the hus- 
band having no other wife tee 
Effect of “ Divorce me thrice” and “Thou art divorced ” 
Effect of “ Divorce me,’ and “ Verily have I divorced thee ” 
Effect of “ Divorce thee thrice” and ‘‘ Verily have I done so” een 
A woman states that I am the wife, and the man says, “ This woman 
is not my wife, bat if she be my wife, then my wife, Zynub, shall 
be divorced ” oes 
The defendant in a suit swears on his wife's divorce that nothing 
is due to him from the plaintiff, and the Kazee deorees in favour of 
the plaintiff ove eee 
A man says his wife is divorced if he has done such and such, and 
commits a breach of his oath, but he can’t remember whether he 
intended single or triple divorce ee ves 
A man says to his wife, “If thou enter the house then thou art 
divorced, and then says to his other wife, “ And thou art divorced ” 
“ Thou art divorced and thou” ۰ 
“ Thou art divorced and you both” 
“Thou art divorced, not but thou” 
“ When I shall divorce thee, then the other two are divorced ” - 
“ Oomra is divorced at present, or Zynub is divorced when I shall 
enter the house” ... 
Thou art divorced or I am not a man” — 
A man addressing his wife, Oomra says, “lf thou shalt enter the 
house, Oh, Oomra, then thou art divorced, and Oh, Zynub”’ 7 
“If thou shalt enter the house, if thou shalt enter the house, then 
thou art divorced ” 7 oe eee 
A man says, If I shall say to thee, “Thou art divorced then thou 
art divorced,” and he then says, “ Verily have I divorced thee” ... 
“If I shall marry a woman, then she is divorced,” &. ۳۳۹ 
A man repeats, “Thou art divorced” thrice, adding “if it please 
Zyd ;” and Zyd says, “I desire one divorce” ass a 
“My wife did not steal, if she did steal, she is divorced.” Husband 
says this, at the request of the wife, who afterwards admits her 


guilt 
“Tf I ever marry a Syeeba, then she is divorced” 7 
A man swears to divorce his wife, were she to steal his dirhems for a 
year 
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“If I do not have intercourse with my wife a thousand times then 
she is divorced ” 558 des 7 

A man swears that he will have intercourse with his wife this night 
like the pearl one ees 

Effect of a man’s oath, if his wife gives flour belonging 7 him to any- 
body, she is divorced * — 

“If my wife shall wash my clothes then she is divorced” 

“If I eat out of the property of my son-in-law, then my wife is 
divorced ” 


“If I read the Koran, my wife is ۳ 
A man swears that his son shall not be in the house des 
A man swears that he shall never enter his wife's house; and the 
wife sells it ose 
A man calls his wife to his bed ۹ — i 
“Ifthe animal is not mine, my wife is divorced ” ۳۹ ۳ 
A man swears that he will not take intoxicating drink, and is after- 
wards seen in an intoxicated state, what conduct should the wife 
pursue iss — 7 
“If what thou shalt do shall be to my good or detriment, — thou art 
so and so, ۶۰6. ۳ ove ۳ 55 
“If thou has taken any out of these dirhems, then thou ari divorced 5 
“If thou shalt remain my wife to-morrow, then thou art divorced” 
On the second day, the wife says, “I shall not remain thy wife” 
“Jf thou shalt remain my wife, then thou art 40 thrice 5 
“ If thou art my wife, then thou art divorced thrice” 5 
‘ 1f thou art my wife besides to-morrow, then thou art divorced thrice" 7 
۰۰ If tbou shalt quarrel with thy son-in-law, for good or for evil, then 
thou art so and so” ... eee —* — 
“If I shall remain in this house this night, then my wife is so and 
so” and the husband attempting to go, cannut possibly go on 
account of fever 4 
“If thou hadst been my wife,” or “If thou art my wife, then thon 
art divorced thrice,” and the effect of muhallil after the divorce ... 
۰۰ Dost thou love her, more than thou lovest me, then thon art divorced ” 
and the wife says, “ she loves her more than she loves him ” 4 
“Jf thou shalt go out without my order, then thou art divorced” 
The husband says, “Go thou and be my Vakeel and do whatever thou 
likest.” The wife replies, “ If I am thy Vakeel, 1 have withheld 
my hand from thee by three divorces.” The husband then says, “I 
did not intend that thou shouldst be my Vakeel in this matter” 
“ My wife is divorced when I shall not go out towards Koofs’’ and the 
husband tarries for some reason or other 7 
“Tf thou remainest hungry in my house, then thou art divorced oe loss 
“Tf thou shalt stay there more than three days, then thon art 
divorced.” The wife comes back on the third day and again goes 
away 
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“If thy thread I shall use, or comes to my use, shen thou art 
divorced ” eee a ads 
“If I derive benefit from this wheat, &c.,” and the husband appro- 
priates the sale proceeds of the wheat و‎ 7 
“ If thy thread shall be on my body, then, &c.,”’ and he — قاط‎ hand 
on her thread ove oes eos oes eos 
“ If I shall give wine to any person, then, &c.” ove 7 
“If thou shalt take out of my dirhems, then, &c.,” and the wife gives 


the dirhems to a woman and takes them back from her Sa 


“ If I sleep with thee, then, &c.” 


“If go and so does not come to my house this evening, then, 20.” ... . 


“If this cloth I put on, then, &o.” ant — 
“ Verily dost thou steal so many of my dirhems, if after this, thou 
shalt take of my silver, then, &o.” 
“If thou shalt stay away for more than three days, shea: te 0 وو‎ 
‘If thy conduct continues to be such as it has been, then, ۳ 7 
“If thy thread or whatever is done by thee shall enure to my benefit 
and loss, then, &c.,” and the wife and the children wear the cloth 
made of the thread 
“ If the leaves of thy mulberry tree shall come to my benefit and loss, 
then, &.,” and the wife feeds the ۵ caterpillars with the 
leaves ۱ 
“ If this Koran comes to my benefit and loss, then, &c., and the Koran 

is given to another for correction of mistakes 

“ If thou shalt go ont of this house, then, &o.”’ 
* If thou shalt enter my brother’s house, then, ۳ 
* If thou shalt go to such and sach a village, then, &o.” ... ۳۹ 
“If I do not satisfy thee by interooarse, then, 7 
“Tf thou hadst unloosened the strings of thy trousers in an unlawful 
way, from the time that thon hast been my wife, then, &.” ۰ 
“ 1 I do not tell thy brother, all the vices in the world, on thy behalf, 
i.e. in thee, then, &o.” eee —* eee 
“If I shall bathe on account of having doue what is anlawfal, &c.” 
* 18 I shall introduce so and so in my house, then, &o.” 
» If thou shalt speak to such and such a woman, then thou, &o.“ .. 
“If I shall drink thy cow’s milk or take any cheese made therewith, 
then, &.,” and the cow is sold and then milk is used 
“My wife is divorced if 1 have spoken so in intoxication, and I am 
not intoxicated ” 
“lf thou shalt carry out my ون‎ and help me, then all well ; other- 


een‏ نف eee‏ ووه 


ese eee ۹ eee eee ۰۰۰ 


wise then, ۳ 7 
“Tf I take the dirhem (when I come back to my مت‎ then Bon, 
&c.,” and the husband takes it in a state of intoxication ss 
“1f thou shalt spin for any other, or any other spius for thee, then, ”.وڈ‎ 
A man imposes a condition in intoxication and can’t remember it 
when he is sober again 


5 7 0 
eee ose ۰۰۰ z eee 
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“If I put my headon the ground, divorce to thee,” afterwards added, 
“except of my own inclination ’’ and the husband can’t remember 
what was said 

“When I shall enter Sham, kia — 1 7 8 — from thee, 
then thou art divorced ” 7 

“If thou shalt not retarn to me that very dirhem, then, 7 1 و‎ 

“ If thoa shalt wash my clothes then thou art divorced,” the woman 
washes the sleeves or the skirts ... 


موه و 6 eee‏ 
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(1298.) 
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(1301.) A man divorcing his wife completely, says, °“ If I take her back, 


then she is divorced thrice ۲ 7 * eis 
“Tf thou shalt wash thyself on account of impurity so long as thon 
art my wife, then thou art divorced thrice” 
“ If you do not prove her adultery to-day, then she is divorced thrice” 
“If thou shalt do so up to 50 years, thou shalt become divorced ” 
“ If thoa shalt pass the night unless in my hijr (bosom) then thou art 
divorced thrice ” eos 57 
“If I do not pass the night with thee, with this thy skirt. then, ۳ 
“If I do not have intercourse with thee with this hair-band, then, &.” 


Jima * 
A man swears that he will not untie the strings of his trousers for 

a lawful or unlawful purpose in the journey. Intention here is essen- 

tial eee 
Intention in a particular case described 
An instance where a person commits a breach of his oath 
“Tf I shall wash myself on account of thee, in consequence of 


۰ 6 eee soo e00 


impurity, then, 20.” ... 55 ove — 
“If I wash myself on account of thee for a month, then, ”.0ش‎ 81 
Where a wife swears that °“ She shall not wash her head on account 
of impurity arising from her husband ” 


“If I shall not have sexual intercourse with thee on the head of this 


spear, then, 20.” 7 7 se 

“Tf I do not have sexual intercourse with thee during the day in the 
midst of the market. then, &c.” — 

“Jf thou hast done an unlawfal ۷ three divorces to thee,” and the 
wife had kiased a man who was not unlawful to her, ۰ sei 

“ If thou shalt do an unlawful act with anybody, then thou art 


divorced ”’ A 
Where a woman swears, “I have not done huram °’ 
“If thou shalt commit unlawfulness, then thou art divorced thrice,” 

and the wife becomes an infidel ۰ 
Where a man swears that, “He shall not look at what is unlawfal” 

and does something that is unlawfnl 
Another instance where a man commits a breach of his oath 
“If I do unlawfalness, then my wife is divorced ” 
“If I have misbehaved with him, then, &.’’ 
A man swears that he will not kiss so and go ۰ 
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۰» If that pupil saw me whispering to him, then my wife is divorced ” 
Meaning of the sentenve, “He did not catch so and so with his wife” 
“If in this thy oath there is some hidden meaning then I am di- 
vorced;” and the husband says, ““ Yes” .., +s ase 
“ If I have done such and such an act with that woman (pointing 
to the other woman, not the one with whom he is accused), then 
my wife, &.” 7 * s.. sos 
The husband says, “If thou abnse me, thou art divorced thrice: ۳ 
and the wife addressing their child says, “ Oh, yon born of adul- 
tery لل‎ 
“ If thou enter the house of so and sn, and so and so enter thy house, 
then, 26.” ... see 7 ve TA 
“ If thou hast not washed it, then, &.” 
“If 1 sleep on thy oloth, then, ۳ — a 
“If I make a meal of what is in the pot warmed by thee, then, &.,” 
and the wife warms the pot axa — 
“ If I eat of what is in the pot cooked by thee, then, ۳ ۳۹ 
A man swears that he will not take his breakfast unless the wife 
prepares it with one kufeez (a measure) of salt, therein ” 
“Tf I bring eatables to thee for one month, then, &o. ... aoe 
“If thou do not come to me with such and such a thing to-morrow, 
then, &o.,” and the wife sends the husband those things through a 
bearer ” ooo 
“ If thou takest anything out of my property, then, &o.” ae 
“ If thoa take my barley to send the same to the grain-seller, then, &o.” 
“If thou steal anything out of my property, then thy mother is 
divorced,” and the son steals a brick from his father’s house ... 
“If I give thee a dirhem in order that thou mayest purchase any- 
thing therewith, then, &.” i des 
»» If thou shalt send anything from this house to that kêsê, then, &o.” 
“If thy mother eats of anything oat of my property, then, &o.” s. 
“Tf thou shalt give out of my wheat to any one, then, &o.” aes 
“ If thou shalt take dirhems oat of my house, then, &c.” The wife 
then opens the purse and the daughter takes out money — 
The wife buys meat from a butcher with her husband's money and 
the husband says, “If thou shalt not return me that very dirhem 
this day, then, &.,’”’ and the day expires ۰ ove 
“If thou shalt not return me my dinar, then, &o.,” 
with the husband ve 5 ove 
A labourer swears that he will not steal, and afterwards takes away 
fruit to eat * eve 
A man accased of theft takes oath that he did not steal or sce it 
“ If I have such a piece of cloth, then my wife, &o.“ 
“ My property is gone, if it is not gone, then, &o.” s. oe 
Is it allowable to a man, whose property has been stolen, to detain 
property belonging to the thief until he gets back the thing stolen 
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A man under compaision exercised by robbers swears that his wife 
will be divorced thrice in case he has any dirhems other than those 
that have been seized by them ۰ — aid 

A man swears to robbers that his wife will be divorced i in case he 
gives information to any one regarding them, and he tells a passing 
caravan that there are wolves in the high way, and the travellers 
thereupon retrace their steps 

Device to get rid of a certain oath ۳ 

The effect of saying after dawn, * If I do not have — intercourse 
with thee to-night then thou are divorced ۰ 


“If thou shalt rest thy side this night, (an express for sleep), then, . 


_ &o.” so that 1 may strike thee 
“Tf thou shalt comb any one’s hair, then thou, &.,” and the wife does 
not comb but ties another woman’s hair ۰ 
“If go and so has entered this house to-day, then, &o.” 
“If thou shalt not return the cloth to-day, then. 20.“ Soe 
The defendant says,—‘ My wife is divorced if thou hast owing 
from me a thonsand dirhems.” The plaintiff then says,—If 
there is not for me against thee, a thousand dirhems, then my 
wife, &.” ... — * 
A woman, whom her husband has divorced, is allowed to poison him if 
the husband denies the divorce and wishes to have access to her 
person, and she has not sufficient strength to prevent him 
“If thou shalt do so and so, then my wife shall be divorced” bas 
“ If my private parts be not better than thy private parts, then thou 
art divorced 
“If so and so is not broader at the bottom than thee, then. “.نش‎ ۹ 


“ (f my head is not heavier than thine, then, ۶ وو‎ * 
A man swears that so and so is heavy eae ane eos 
“ If I am afraid of the Saltan, then, &c.” 7 * 5 
A man quarrels with his brother and sister and says, '' If I do not put 
you into the bottom of the ass, then, &.” ... 7 


«If I be what thou hast said, then thou art divorced thrice 5 ی‎ 

Meaning of the words used in para. 2271 (1871) “ Sifla,” ۰۰ Kurtban * 
“ Saffal,”? “ Kushkhan,” “ Majin” - a 

“ If thou knowest that I am a Karthan, then thon art divorced ” 

“Jf Iam a Kousuj, then, &.” وی ہہ‎ N * 

‘ If the child is born of adultery, then, &.”’ 

“If thou shalt abuse my mother or name * with — — 
&o.”’ 

‘“ If Î abuse anyone, then, &.” 

“ When thou shalt abuse me, then, &.” 

“ If thou shalt leave me to-day, then, ۳ 

“If I shall put you out of temper, then, 40.” .., 

“Tf I shall please thee, then, &c.’’.., 

“ Jf 1 shall cause thee pain, then, &.” 


(1854.) 


(1855.) 


(1856.) 
(1857.) 


(1368.) 
(1360.) 


)1860.( 
(1361.) 


1862.) 


۱ (1363.) 


 نومهر‎ 
(1366.) 


(1366.) 


(1367.) 
(1368.) 
(1360.) 
(1370.) 


۱ (1871.) 


(1372.) 


(1873.) 


. )1974( 


(1376.) 


(1376.) 


(1377.) 
(1878.). 
1879.) 


(1880. ) 
(1881.) 


(1882.) 


xx 


2254. 


2255.. 


2256. 
2257. 


2258. 
2259. 


2260. 
2261. 
2262. 


2264. 
2265. 


2266. 
2267. 
2268. 
2269. 
3270. 


2271. 
2272. 


2278. 
2274. 
2276. 


2276. 


2277. 
2278. 
2279. 
2280. 
2281. 
2282. 


176 


177 
178 


179 


181 


182 


183 


INDEX. 


“If I shall purchase a female slave and then jealousy shall overtake 
thee by reason of my purchase, then, &c.” ... 


“Thou are divorced if thou dost not love me ” ia eve 
»» If I love such and such a woman, then thou art divorced ” 7 
“ Tf thou art not with me lighter than dust, then, &o.“ ۰ eae 
“If I accuse thee of adultery, then, &o.” . ۰ ise 
If I abuse thee, then, &.,” and the husband says: “ May God not 

prosper thee ”’ : eee — ٠ 
“Tf I do not slaughter one of my cows out of respect for the guest, 

then, &c.” 7 ose 


“ Jf this is not a hard expression, then thon, ko. 7 eee sis 
“If my son attains the age of circumcision, and I do not canse his 
circumcision, then, &o.” eee = kas ۴ 
Effect of,—“ If thou shalt emit then thou are ‘free = 5 ۰ 
“If thou shalt get sick, then thou, ۳ 7 sés ‘as 
“If I shall clothe thee with what is produced by me, then, وڈ‎ _,., 
“Thou art divorced in thy fast ” 7 övi si 
The husband swears to divorce his wife if she does not go to his 
house this very night ose ove oe 
“Tf thou shalt not go with me, then ‘thoa art divorced thrice ” 
“Tf thou do not get up at once and come to my mother’s house, 
then, &c.”’ see - one iai ave 
“If thou do not enter with me in this room, then, &o.” sii 
A man calling his female slave to his bed says, “If thou shalt not come 
this night to my bed then thon art free ” 


“Tf all of you shall not go to my house as guests, then my wife is 
divorced ’’... Wee 5 * sis — 
‘Tf thou shalt return to my house, TR رت‎ — “a <... 
“ If thou shalt ascend this story of the house, then, &o.” ۳ 
14ج‎ I pat my foot in the house of so and so, then, 20.” ۰ oes 


‘Tf God torments (azab) the infidels, then, &c.” aT 2 
“ If I should see so aud so, whether he be alive or dead, then, 620, ۰ 
“If I spend anything out of my wife’s property, then, &o.“ 
“ [f I should make repairs in this house, then, &o.” — ae 
“If I do not take you this night to my house, then, ۰ ۳ 
“If I ride, then my wife is divorced ” 
“Tf I speak falsely, then, &.”’ 
“Tf I break wind, &c.”.. 
“If I commit adultery, &o.” — 57 * ۷ 
“If I separate from thee, thon every woman with whose head I shall 
place mine on the pillow is ۵ ا‎ 7 eee 
A man says to an old woman,” If I do not take pride on thy being 
my mother, then, &c.” * 7 ۳ — 
‘Tf thou shalt drink, then, &o.” 
“Jf I shall purchase a female slave or marry a woman upon thee, then, 
&c.” 
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“If go and so divorces hia wife, then, &c.” 
“ Go thon to so and so and get back from him such a thing and bring 
_ it to me this instant, and if thou shalt not bring it, then, &o.” ۰ 
Course to be adopted when a man says to his wife, “If I have sexual 
intercourse with my slave girl then thou are divorced” 
“If thou shalt not come back to me, then, &c.” * 
If I have done so and so, then this woman, whom I have in the 
house, divorce.’ The fact is the man is guilty of the act; 
but his wife is not in his house at the time he makes the statement 
“If I drink wine, then every woman whom I shall marry, is 
divorced” eve 
“Tf thou shalt purchase water with broad then thou art divorced ” ove 
A man says to his mother-in-law, “If thy daughter (who is crying) 
shall not go out of thy house but cry here, then she is 
divorced ” re — 5 
A woman says to her husband, “ If ۳ shall bake bread so that thou 
mayest eat it, then my slave girl is free ” -۰ ae 
“ 1f thou shalt enter the house of so and so without my meaning and 
wish, then thou art divorced ” - 
“Verily if I divorce her, then verily shalt thou 2 divorced” 
“Tf thou shalt pass this night in this house, then what is lawfal is 
. unlawful on me” 5 7 l 7٦ 
“Tf thou shalt remain in this — this night, then thou are so 
and so ”' ۹ 
A man’s father-in-law speaks 9 him, “If thon shalt, after this 
journey, which you are about to take, absent thyself from thy wife, 
and shalt not return to her in the beginning of next month, 


.206 cee 


then thy wife is divorced,” and he replies, “ Yes” F ae 
How in narrating the story of another's divorce, one oan divorce 
one’s own wife T - 


“ Every woman out of you four, with whom 1 do not cohabit this 
night, the others are divorced” ... 7 
“Every woman who is for me except this one is divorced ” is igs 
“Thou art divorced to-morrow when thon enterest the house.” 
(To-morrow a surplusage) ove ee 
“Tf thou enterest the house, then thon art divorced, and divorced, 
and divorced, if thou speakest to so and so” 558 * 
“If thou euterest the house, then thou art divorced if thou şpeakest 
to so and 0 pis — is 
“Thon and whichever of my wives enters the house, is divorced’ ۰ 
“ Whichever of my wives enters this house, is divorced, and so and so” 
“ Every woman whom I shall marry is divorced, and so and ۳ 
“Thou art divorced and such and such woman if I marry her” مه‎ 
“Thou and such and such a woman are divorced if I marry her” ۰ 
“Thou and such and such a woman are divorced if snah and such 
a woman enters the house” 
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“Every wife I have is divorced and thou art divorced’ ... it 
“ Thou and whichever of my wives enters the house are divorced” ... 
“ Thon art free and whichever of my slaves enters the house” iss 
A man says to his wife, “ Every woman whom I marry, so long as 
thou livest, is divorced ” shi * 
“ Every woman whom I marry bearing iran name is divorced.” 
saying, the husband divorves his wife and then marries her 
“If I marry another woman, besides thee, what God has made lawful 
to me igs unlawful.” “If I marry one more, then it is obligatory on 
me to divorce.” So saying, he marries one more 
“ Every wife I have is divorced, when I enter this house,” 
he divorces one specifically and enters the house 


* Every wife I have is divorced” ... 
“ Every woman whom I marry is divorced if 1 speak to go and 6ه‎ 


“Every woman whom 1 shall marry is divorced if I speak to 0 9 
so ” * 
ti Every woman whom I marry shall be divorced, whenever I speak to 
so and so” oes 
“Tf thou art not pregnant, then ikon art divorced thrice ” ۰ 
A man says to his wife, “If 1 say to thee ‘thou art divorced,’ then 
thou art divorced”; he then says, “ Verily have I divorced thee” 
A man says to a strange woman, “ If I divorce thee, then my slave 
is free” eee 
A man says to his wife, who is married to him by an invalid marriage, 
“ If I divorce thee then my slave is free ” ove 
“TI shall positively divorce such and such a woman to-day thrice,” 
saying, “If I do not do so, then my slave is free” ۰ 
“If thou enterest this house, if thou enterest this house, then thou 
art divorced” woe 
A man says to his wife, 
please ” 4 oe 
“The authority to give divorce to my wives is in thy hands” 555 
“My wives, every one of them, are divorced if thou shalt enter the 
house” ove ove 
“ Whichever of my wives thou wishest her divorce, is divorced” _... 
“Thou art divorced to-morrow if thou wish” sai 
۰ Adopt separation to-morrow if thou please” 
“If thou please, divorce thyself to-morrow ” 
“ Thou art divorced when thou shalt enter the house, if thou please” 
“ Thou art divorced in the beginning of the month, if thou please” 
“ Thou art divorced thrice if thou please.’ The wife then says, 
“ Tam divorced ” es aie 
“ Divorce thyself ten times if thou please.” She then says, “I 
~ have divorced myself thrice” ... ide 
“ Divorce thyself if thou please and divorce such and such 8 woman 
if thou please,” and the wife answers in the affirmative 


So 


۰:۹ 


So saying, 


eoe ۰0 eee eee 


“ Divorce whichever of my wives thou 
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“Thou art divorced once if thou please and thou art divorced thrice 
if thou please” eee wee 
“Divorce thyself if thou please, and emancipate my slave if thou 
please ” or 59 
“ Thou art divorced if such and such a woman does not wish thy 
divorce to-day ’ ۰ sis 
“Thou art divorced once if thou please.” The wife says, “I will, 
half of one ” 5 ese ees eee 
* Divorce thyself once GIy if thou please,” and the wife 
divorces herself once by way of a reversible divorce 
“Divorce thyself once, so that I may have power to revoke it, if 
thou please” ae ove vee 
“ Divorce my wife of — — God wishes and you wish; ” 
and the addressee divorces the woman ss ose 
“Thou art divorced if thou please, thou please, thou please; ” 
` and the wife says “I have wished only once” 
“Thou art divorced whenever thou please.’ 
authority continue with the wife ? 
“Divorce thyself thrice if thou please,” and the wife says, “I 
am divorced ” iai j ٠ 
“Divorce thyself if thou please,” and the wife says, “ Verily do 
I wish to divorce myself” 
“ Divorce thyself when thou please,” 
becomes insane eee 
“Thou art divorced if thou please one — if thou oo two,” 
and the wife divorces thrice eos ove 
“Thou art divorced thrice and such and such a woman once if thou 
please ” 
“Tf thou wish and if thon dost - wish, — art divorced ۲۶ aaa 
“ Thou art divorced if it please God” 
“ Thou art divorced howsoever God wish” 
“If it please God then thou art divorced 
“If it please God, thou art divorced” 
Differences of opinion as tothe effect of the divorce clause when 
the following is added to the other clause “If it please God”... 


How long does the 
subsequently the husband 


Ai Thou art divorced with the intention of God ” or “ with God’s love” 


or “with God’s pleasure” or “ with His consent ” 
“Thou art divorced in the knowledge of God” 
Conditions to be carried out for making exceptions valid 
“ Thou art divorced, if it please God thou art divorced ” 
“ Thou are divorced thrice if it please God, thon art divorced” 
“Thou art divorced once if it please God and thou art divorced 
twice if it does not please God” ee 
“ Thou art divorced this day once, if it please God, and if it does 
not please God then two divorces ” 
“ Thou art divorced thrice and thrice if it — God”. 
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“Thou art divorced thrice and once, if it please God”... * 
After a man divorces his wife, two just men depose that he used 
Istisna (exception) and the husband does not remember it vee 
How to deal with a case in which the husband and the wife contra- 
dict each other as to whether Istisna was used or expressed ove 
Where there isa conflict of testimony as to the useof Istisna in 
Khoola 
“ Thou art divorced, and divorced, and divorced, if it — dod’ 
“ Thou art divorced, and divorced, and divorced, and divorced, if it 
please God ” ie és — ‘ee ove 
“ Thou art divorced, twice and i except one” 
»» Thou art divorced twice and twice, except twice ” 
“ Thou art divorced twice and twice, except thrice '' 
“ Thou art divorced four times, except three” ۰ 


»» Thoa art divorced ten times, except nine ” ade * 
“Thou art divorced thrice and thrice excepting four” .., ۹ 
“ Thoa art divorced thrice, except once and twice ’’ ‘ea see 
“ Thou art divorced once, and once, and once, except three * — 
“ Thou art divorced once, and once, and once, except once and once ” 
“Thou art divorced thrice, except once, and once, and once ” 2 


“ Thou art divorced thrice, except once or twice” and the husband 
dies before he is able to explain himself ٠... 7 * 

“ Thou art divorced thrice, except something '' 

“ Thou art divorced thrice, except once to-morrow ” 

“Thou art divorced, oh adulteress, thrice ” 

“ Thou art divorced, divorced thrice ” 


“ Thou art divorced thrice, therefore know tbou if God please” .., ` 


“Thou art divorced thrice, know thou if God please” ... * 
“ Aman divorcing his wife intends expressing a condition (if it please 
God) when he is prevented from doing so, but after the interruption 
is removed expresses the condition — 


How to avoid the swearer using an exception ... i 
“ By God I will not speak to so and so, may God pardoa, if it pleage 
God 99 ive ece eee لقف‎ 


“ Thou art divorced thrice or not (Au la) ” 
“Thou art divorced thrice if it be (In kana)” eC 5 
“JI will not speak to so and so for ever except by mistake; and if 

I speak except by mistake, then my wife is divorced ” ... ۳ 
“ Thou art divorced if I speak to so and so unless I do so by mistake.” 

He speaks first by mistake and then knowingly * F 
“I shall certainly come to thee up to ten days, except I am dead” ... 


“ Thou art divorced twice and once,. except once” F ii 
“ Thou art divorced thrice, other than three, other than two?’ — 
“ Thou art divorced thrice except once or half of one’ ۰ sis 
»» Thou art divorced except one or nothing” ... vee 7 
“ Thou art divorced twice, and twice, and twice, except four’ ۹ 
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“ Thou art bain,’ intending thereby “thrice except once” 

“ Thon art divorced thrice all bain or complete except once ۲ 

“ Thou art divorced thrice or completely except once '' 

“ Thou art divorced except once bain” 

“Thou art divorced thrice (which are) unlawful except once ” 

“Tf thou shalt enter the house, then thou art divorced thrice, which 

. shall ea be caused on thee except after thou hast spoken to so 
and so” ۰ 


“ Thou — divorced to-day thrice, ‘which will be — on thee to- 
morrow ” eee epe ese ees 

“Thou art divorced — if it — Satan, or if it please the 
Angel ’ see ove 


“Thou art divorced, whatever God wishes vill happen” 
ک“‎ Thou art divorced twioe, no but (la bul) once”’ 

“ Thou art divorced or nothing” ... 

“Thou art divorced, once, not but 007 7 ۳۹ 
“Thou art divorced thrice except a moiety of it” = — 
“ Thou art divorced if thou never had a father ” 
What renders an exception void 


CASES WHERE DIVORCE IS MADE DEPENDENT ON ۰ 


“ If I do go and so, then my wife is divorced ” 7 5 

“If I marry a woman or order a person to give me in — to a 
woman, then the woman is divorced ’’ ses 

“If I make proposal to thee, divorces on thee ;” the person ید‎ 
being a strange woman, or one whom he has completely divorced 

“If they give me such and such a woman for my wife, divorce to her” 

“If you both (addressing his parents) shall give me in marriage to a 
.woman, then she is divorced” and they then give him in marriage 
by his order — eas 

Different effects of the expressions of divorce preceded = expressions, 
“If they give the daughter of so and so to me, divorce to her.” 
“If they give her to me for my wife” ممه‎ 

Expression “If sach and such a woman is given to me for my wife” 
without saying “and if I marry her” 55 

Effect of saying, “ If I take such and such a woman as my wife, 
divorce to her” 


Effect of saying, “ If I marry thee,” to one’s wife ‘ 

Different effects of “If I made nikah with thee” spoken in Persian 
and in Arabic ove 

Effect of saying, ‘If I take ما‎ as my wife’ ” to a divorced woman 
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2468... (1568.) ۰.۸۵ Fusoolee contracting marriage for another, who has sworn against 


marriage. Effect of ratification of marriage upon the oath 


2464.. (1564.) A Vakeel contracting marriage in the above case 
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INDEX. 


A virgin taking an oath against marriage... 
When 8 man having sworn against marriage contracts an invalid 
marriage ۰ 
Denotation of woman in “ Every woman — I shall marry ” 58 
Effect of successive marriages after taking the oath, “ Every woman 
whom I shall evar marry is divorced if I speak to so and so” 0 
Effect in the case of an oath, “If I speak to so and so and then 
every woman whom I shall marry is divorced ” ose * 
Meaning of, “ Whichever woman I shall marry is divorood 
Similar expression spoken in Persian ove ase vee 
Meaning of “Every woman whatsoever that comes in my marriage” 
and ‘“ Whichever I shall marry,’ spoken in Persian ... * 
Meaning of, ‘Every time that I shall marry a woman ” in Persian 
Meaning of, “ At whatever time I shall take woman ” in Persian ... 
Meaning of desire in, “If I desire such and such woman” spoken 
in Persian — — sen ese و‎ 
Effect of successivo marriages after the oath, “If, beaides thee, I 
take a woman” 7 7 
Effect of successive marriages after the oath, «yf to me — be in this 
world a woman (that is, a wife) then she is thrice divorced ” cee 
A woman saying, “I have given myself in marriage to thee ” and 
the man replying, “ Then thou art divorced.” Force of then and 
effect of its absence ۰ * ove ose eee 
Oath against marriage limited to a place and marriage outside that 
place cee aoe 1 
Oath against marriage of a woman ‘limited to a place ... 
When a man swears, “Every woman I shall have as a wife at Bokhara 
is divorced,” marries a woman outside and takes her to Bokhara ۰ 
When a man swears, “If I marry a woman from the daughters of 0 
and so’’—there being no daughter of so and so existing at the time 
After the oath, “I shall not marry a woman from amongst the resi- 
dents of Koofa,” marrying a woman of Koofa born after the oath 
Similar case when the woman is brought up and domiciled elsewhore 
Meaning of Nusad in an oath limited to the Nuzad or descendanta of 
a particular person ۰ vee 58 
Meaning of Ahl-t-batt in an oath limited to the Ahl-t-bast of a parti- 
cular person ave sas 
Oath limited to one’s own 0770 7 a place. Meaning of Ma-doomto 
Successive marriages after an oath, “If I marry a woman as long as 


you both (one’s parents) are alive, then she is divorced ” — 
Similar oath referring to all women. Effect of the death of one 
of the parents on the oath 7 F eae 
Referring to woman in an oath and marrying an ۳ girl * 


Referring in the oath to “A woman who had a husband” and marry- 
. ing one who was once the swearer’s wife, and was subsequently 
divorced ... 
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Oath against sexual intercourse with a woman “ with whom a man 


has had sexual intercourse”? would not apply to one’s wives and- 


female slaves 55 — eee — 
Oath to marry “in [۱ ” Effects of marrying in the 
presence of two witnesses and of three witnesses 
Effect of proposing to and marrying two women to whom a man had 
gaid, “If I propose to, or marry you two, then you two are 
. divorced ” 
Effect of an oath for divorce Shea a man remembers the oath but 
does not remember if he was of age when he took il ... 7 
Oath limited to a number of years by the word tla=“‘ up to” ۵ 
Effect of saying, “If I eat of the bread of my father until I have 
' married Fatima, then every woman I shall marry is divorced ” 
Effect of the oath, “ Every woman whom I shall marry as long as 
I have not married Fatima is divorced,’ when Fatima dies or 
disappears m 
Effect of oath — marriage when the marriage is — i a 
Fuzoolee and ratified by the woman — 
Effect of an oath against marriage followed by an invalid marriage, 
a separation, and a valid marriage 
Effect of an oath against marriage followed by insanity, and marriage 
contracted through one’s father ... 
Device to get out of an oath by the father making the marriage of his 
daughter dependent on a condition 
Effect of an oath by the father against the marriage of his minor 
daughter, who is subsequently given in marriage by a Fuzoolee with 
the father’s ratification 
Case of a man selling to his wife the right of 3 9 women he 
may marry subsequently 
The Persian expression for, “ Every woman I might have as wife for 
thirty years ” would apply to a woman acquired after the oath and 
not to the present wife. Different constructions of the Arabic 
equivalents for that expression 
Meanings of bashud “ may have” and bested 54 تفت‎ have ” in the 


een eee s... 


eae oe ۰۰۰ bee 


bashud 


“may be” and 


“might desire,” 


above expression 
Meanings of Khahud, 
boowad “might be” in similar expressions ... 5 
Device of getting out of an oath of divorce dependent on marriage ... 
Meaning of the Persian و‎ for “JI am in want of a man who 
would desire a woman for me’ 
Meaning of the expression, “ Do contract a — marriage for me” 
Manners of ratifying in marriage contracted by a Fusoolee without 
incurring breach of oath 
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Another method of avoiding an oath by reference to differences in the 


doctrines of Hanifi and Shafei schools 
The decree of a Kazeo of Shafei sect would annul all oaths even if 


several, or repeated ۰ cu مەه‎ 

If a man says, “ Every slave, whom I own, is free,” it will operate to 
free any slave on proof of the oath and all other subsequent slaves 
without such proof, in the cage of agency proved vee 

The Kazee not bound to annul the oath of divorce 08808002 on 
marriage, if the woman is married and actually divorced 

A man of the Hanifite sect not bound by the decree of the Kazee 
of the Shafei sect refusing to annul an oath made without previous 
application to the Hanifite Kazee 55 oss 

Effects of an arbitration award made by an arbitrator of the Hanifite 
Sect and of that made by one of the Shafei sect relating to the 
avoidance of an oath by the Shafei School—Order of a Shafiei Arbi- 
trator, and how the Mashaikhs have dealt with it 

Effect of an award of an arbitrator who does not know of his having 
been appointed arbitrator  ... 

Effect of marriage by a woman who has not applied to the Kazeo to 


annul the oath of her first husband 
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ON RENDERING UNLAWFUL ON ONE'S SELF THAT WHICH IS LAWFUL. 


Effect of saying, “ Every thing lawful is unlawful to me” and similar 
expressions, if the man happens to have a wife 


Ghoomoos explained ... 
Effect of the same oath made conditional on a future 5 considered 


with reference to marriage and Kuffara * oes 
Different meanings of the expressions, ‘‘ Whatever I hold by the right 


hand” and “whatever I hold by the left hand” used in an cath . 


Effect of saying, “If I do so and so then thon art my mother” 


When an oath amounts to Eela 
Effect of saying twice, “Thou art upon me 28-71 7 
Effect of a man saying to both of the wives he has, “ You both, apo 

me, are unlawful.” Nuzur or ‘vow’ and Yameen or ‘oath’ dis- 


tinguished eee eee ate ووه تی‎ 
Effect of a man saying to his three wives, “ You all, upon me, are 
unlawful” رر یف‎ eee ee ۰۰۰ موه‎ 


Oath of ‘unlawfulness’ against a certain money if given away in 
Sudka. No Kuffara becomes obligatory 57 


Oath of ‘ unlawfulness’ against wine ۳9 
A general oath of ‘ gnlawfulness’ followed by an oath of divorce .. 
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2535. (1635.) Oath of ‘unlawfalness’ against a wife 
‘2886. (1636.) Effect of saying to one’s wife in Persian, “ Deserted, deserted, unlawful, 


On DIVORCE CAUSED BY THE VAKEEL (OR AGENT) OR BY THE WOMAN HERSELF (WITH 


ib. 


AUTHORITY FROM THE HUSBAND). 


Words necessary to be used by the woman (vested with authority to 

divorce) in order to cause the divorce eas des 
Importance of mujlis or ‘meeting’ in the exercise of such authority... 
Knowledge of authority necessary to vest it . set 


Authority to divorce other wives — as — ‘the woman 
herself ۰ 


Authority to divorce on condition of a release جح‎ Dower. Difference 
between “Tufweez” and “ Tawkeel ” 
Authority to divorce, limited for a time 
Meaning of “Ila ”—-‘up to’ used in the above divorce ۰ -٦[ 
Authority to divorce one’s wife given to another limited to a period of 
time s. vee 
Effect of refusal to accept the authority sie coe aoe 
Authority to divorce expressly unlimited as regards time 
Authority expressly unlimited as regards number of divorces see 
Authority if exercised once within a given period ves eos 
Effect of the authority given toa wife if she is divorced by the husband 
himself ... ove 
Authority limited by the words “to-day — — 7 the ‘is 
after to-morrow.” Effect of refusal on the first day. ۰ 
Bat if limited by the word “to-day and the day after to-morrow” there 
will be two authorities ove 
If, however, limited by the words, “ to-day ۳ — ” there will 
be only one authority... — eve 
Authority entrusted toa wife both as ممیت‎ herself 8 any other 
wife | wee 5 eos 
Acceptance by wife of the authority ona condition 
Case where such condition will not be implied 
Authority limited by an entry in a certain house ave 55 
Effect of change in place or posture at the time when the authority to 
divoroe is given ee 7 vos 
Effect of ambiguous words used in an assemblage 7.7 eve 
Case in which authority may become vested by the husband’s saying, 
What is in my hands is in thy hands” to the wife... 
Case illustrating that authority will not vest until accepted ese 
Case where one divorce will be construed to have been authorised 
.. although the wife takes three divorces - 
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2568. (1668.) When “intention ” may be construed to give authority .., .ب‎ 4 
2564. )1664.( Similar case where three divorces may be construed ۰ sas ib. 
2565. (1665.) Authority to divorce given to a Vakeel who pronounces three di- 
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When a man entrusta the divorce of his wife to an infant 

Authority to divorce given to a lunatic 

Vakeel has no power to divorce before the happening of a condition 
to which his authority is limited 

Construction of authority expressed thus, “Divorce my wife thrice, 
according to the Soonnut” F 

Construction of authority expressed thus, When a man says, “ Divorce 
my wife thrice according to the Soonnut in consideration of a 
thousand ” — 


Authority to divorce given to mon persons see ise 
Do. given to two persons jointly or bee oso 
Do. given in consideration of property ... ose aes 


Construction of “ Divorce her thrice you both together ”... 
Duration of authority to divorce when not for consideration * 
Do. Do. when for consideration ۰ 

Authority to divorce for consideration given after the husband has 
pronounced divorce ... eee 

A Vakeel cannot delegate his authority to — Vakeel 
A Vakeel cannot ratify an act of a stranger ... 
A Vakeel’s Vakeel or a stranger performing the act in the presence of 
the vakeel. who permits it 
Ambiguity arising from the act of a Vakeel acting for two different 


persons 
Admission of the vakeol — the expiry of his authority 


CHAPTER III. 


SECTION I. 
On ۰ 
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Rule as to Moawisat or “ consideration ”’ 
Words necessary to constitute a Khoola 
Khoola in consideration of Dower ... 
Khoola in consideration of a portion of dower 
Moobaraat or mutual release 
Distinction between divorce for consideration ina Khoola according to 


some schools 
Khoola in consideration of dower when no sexual intercourse has 

taken place eee 
Khoola by the use of the words of sale and purchase 
Khoola does not release the husband from other debts due to wife 

than dower 
Bight of maintenance during Iddut after khoola and Moobaraat 
Duty of maintaining children after khoola ove 
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Khoola for ی‎ proposed * the husband must be accepted 


by the wife to be valid ۰ .. 291 
Construction of the imperative forms “ Make Khoola upon کار‎ ” o 
“ Ask thy Khoola” ... ies 5 fae i 
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return the money coe 292 
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course. Difference of opinion ۰ ie ssi * ib. 
When the wife makes a gift of a portion of her dower and realized 
the balance, and then takes a khoola in lieu of property, the husband 
can only claim the remaining dower and the portion given away to 
him se ۰ ose ... 294 
Khoola given in lieu of — whioh the wife has disposed of. She 
must make it good ٦۰ 7 7 ٠٠ 26 
Khoola given in lieu of a slave, which however belongs to another. 
Wife must pay his value si * ib. 
Khoola given in lien of furniture. Liability of the wife i in failure of 
the consideration وا‎ s s soe 4b. 
Khoola given “ for whatever might be i in the wife’s room ” » when there’ 
is nothing in it ose eae eve ii * ib. 
Khoola given in lieu of fruit on the date trees of the wife ... 296 
Khoola “in consideration of the fruit that her date trees 7111 6 
this year.” — Views of Abo Yusoof 7 sss ese tb, 
Khoola in consideration of “the dirhems in her hand ’—the plural 
number implies at least three dirhems ave ib. 
Khoola in consideration of a‘slave’ or ‘cloth’ or ‘ animal á without 
any certain description tes ove ove ۰.۰ 297 
Divorce dependent on a condition introduced by the word isa (when) 
or muta (at the time that) or in (if) a id, 
Liability of the wife to pay the consideration if the condition of her 
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Construction of “Thou art divorced once and once, and once” 1 id. 


Construction of “Thou art divorced thrice” when only one divorce is 
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Effect of 
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Construction of “Thou art divorced thrice in consideration of a 
_ thousand” when only one divorce is asked . 


Woman made to speak words of Khoola without — their. 


meaning. Difference of views ove 

Intention of the-husband necessary to construe a proposal of. Khoola 
by him ۰۰ 7 oe, 

When the wife asks for Khoola اة‎ the husband pronounces divorce. 

Case in which an irrevérsible divorce takes place on the woman giving 
a release ace 7 55 

Increase of the consideration for the Khoola is not valid after the 
Khoola takes place 7 — 

14 the consideration be, “ All the right whioh the woman has upon 
the husband,” maintenance during Iddut is not included therein ۰ 

Effect of a Khoola obtained by a number of people whose agency is 
afterwards denied by the woman ۳۳۹ و‎ 

When a man authorizes another to divorce his wife and the latter 
gives her a Khoola ... 


Construction of the expression, “ Divorce my wife on condition that she . 


shall not remove anything from the house, '' when a difference arises 
between the husband and the wife ove 
Three divorces made dependent on three ھ1۸4‎ 0 
wife’s acceptance ose one 
Effect of proposal and acceptance of divorce before marriage —— 
the parties 
Vakil of the woman not liable to the demand of the husband ese 
When a messenger of the woman to her husband give a release not 
authorized by her, and the husband claims it 7 
Discussion of the liability of the woman’s Vakil to the demand of the 
husband ۰ 


separate divorces for each of those portions, he shall be entitled to 
one-third and the woman to two-thirds sos 
A man says to his wife, “I have made Khoola with thee ” and she 
accepts the same ۰۰ eee ۰۰ 
When a father obtains the Khoola o on 1 behalf of his daughter. Disous- 
sion as regards the girl’s age and the security for the consideration. 
When a mother obtains the Khoola on behalf of her infant daughter. 
Khoola by au infant wife who understands the nature of the Khoola .., 
When the infant appoints a Vakil to get Khoola bite 
Opinion of Khussaf as regards the Khoola of one’s infant — “se 
Security for the consideration of Khoola 
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Fixing time for the payment of the consideration —* ee 

Khoola by the father of an infant husband... 7 دا‎ 

Khoola made by a drunken man 559 وھ‎ 

Consideration تا‎ the custody of a child, Khoola valid, considera- 
“tion void `. wee ves eee 


Consideration stipulated for during a woman’s Iddut 
If the husband divide the dower into three portions and gives three ۰ 
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Consideration being the maintenance of a child, woman shall be 


compelled to make good that consideration ... 
Similar rule in case of a 00 pe 
Khoola on condition that the woman gives up maintenance and 
residence ... ven vee 
Khoola on condition that the charge for residence shall - on n tho woman 
Condition that the woman shall maintain the child “as long asit lives.” 
Discussion of conditions as regards suckling and maintenance see 
In a Khoola the dower must go to the husband although stipulated 
to be paid to another 5 
When length of the period of suckling is not EEA two years is 
implied a ٠ 
Vagueness as regards length of the period of maintenance or ‘suckling 
will not defeat a Khoola 


Withdrawal of authority of a Vakil وو‎ to obtain Khools not. 


operative until he knows of it ose 
Not so in the case of a messenger ۰ ove * eos 
If a husband employs two men to give Khoola, neither of them can 
. . act singly... 55 ave 
How the joint authority is to be exercised 
۲۶ the same person is موم‎ Vakil both by the husband and the 
wife 


۰۰۰ %0 eee 


“ee 
موم"‎ ese owe 


SECTION II. 


On Khoola by the use of the words of Sale and Purchase. 


When a man says to his wife, “Hast thon purchased from me three 
divorces in consideration of, &c.,” the woman says, “I have purchas- 


ed,” there will be no divorce. But if he says, “ Purchase three. 


divorces, o.,“ and she says, “I have purchased,” the Khoola shall 
become complete 


ese ons‏ و مه 


When a man sells to his wife N of his subsequent — — 


Effect of the woman’s saying, ‘I have sold’ instead of saying, ‘I have 
purchased’ 7 
Effect of the woman’s saying, “I have sold to thee my dower, &o.” .., 
Meaning of the phrase, ‘‘ With all my heart,” expressed in Persian ... 
Effect of the woman's saying, “I have divorced myself” in answer to 
..the husband’s saying, “I have sold to thee, &.” 


eee eoo 


When a man repeats three times, “I have sold to thee one divoreo in 


consideration of 8,000 dirhems, ” and each time the woman says, “I 

have purchased ” — one 7 
Meaning of the expression, “I — sold to thee thy Amr, (affair) ” 
Meaning of ‘‘ property in the room,’’ when it forms consideration tor 

divorce ove 
When a divorce is sold for dower which is — paid ۰ 
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Meaning of the expression, “ I have purchased my person from thee 
in consideration of that thou can give me”... ias “es 


When a number of people ask the wife, “ Hast thon purchased, &o., ” 
and she says, “ Yes,” and then they ask the husband, “Hast thou 


sold, ” and he says, ٤ Yes ٢۰ eee ‘eso eee 
Similar cage as above where however the husband says, 7 intended 
by his answer the sale of furniture ave وو‎ 
SEOTION III. 


On Khoola in the Persian language. 


Meaning of the expression, “Everything as to which God will question 
me regarding thee on account of dower, &c., I have sold to thee in 
consideration of that. dower which is thy property,” in Persian... 

If the husband asks, “Hast thou sold, &c.,” and the wife says, “I have 
sold,” and then the husband says, “I have purchased,” three 
divorces will occur... 7 — 

If the words used describe in detail what is Khoola, the Khoola will 
take place s.. eee eee ۰ one 

Case of ambiguity arising from the answer of the husband who has 
given a reversible divorce and then intends to make Khoola ves 

When question involves “divorce for property” and answer involves 
» divorce according to the Soonnut,” only reversible divorce takes 
place vee 7 oe ves eee vee 

Ambiguity in the phrase, “Go away now,” spoken in Persian ave 

The husband says, “ Hast thou purchased thyself from me,” and the 
wife says, “ I have purchased,” then the husband says, “I have 
sold,” an irreversible divorce Occurs. Discussion as regards release 
from dower tee ove eee eos 

A man says to his wife, “I have made Khoola with thee,” intending 
divorce, one divorce shall be caused, but the husband shall not be 
released from dower ... eos 7 one 

If the husband says, ک‎ Parchase thyself from me,” the wife says, “I 
have purchased ;” but the husband does not say afterwards, “I 
have sold,” no divorce shall be caused. ا"‎ ۵٤ from the 


form “Take ۰ ove yi see 
The wife says, “I have purchased myself in consideration of that 


which you can give,” the husband then says, “I have given,” ۰ 


divorce shall be caused ove ove „Š — 
The wife says, “I have purchased myself, &., hast thou given ?” 
the husband says, “‘ Yes,” separation shall take place .. ave 


A man makes Khoola with his wife, and she then says, “Give another,” 
and the husband says, “I have given,” another divorce shall take 


place aoa ese eee eee eee ہہ"‎ 
If after a woman’s accepting one divorce the husband calls out “ “all 


. three, all three, '' three divorces may occur ... eee 0070 
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Meaning of “Go, the woman shall be with thee ” “ss — 
If people ask the husband, “ How many divorces did you intend, ” and 

he says, ‘‘ As many as she wishes,” this will be a case of 0 
Another illustration of Eekaa or formula by which divorce is caused 

or created isi ٠ — ies 
Meaning of the expression, “I have made my hand short” ose 
Meaning of the expression, “I have withheld my claws from thee ”... 
If a woman says, “I have sold my divorce,” and the husband says, “I 


have accepted,” no divorce shall be caused ... one 
Where a father-in-law proposes the sale of his ۵ divoroe to the 
Bon-in-law... 


The expression, “I have made a gift of the dower to thee, remove thy 
claws from me ” considered dos — 7 os 

When a man sells a divorce having tho qualities of ۵ —— talak . 

Effect of a woman’s release of whatever right she has against her 
husband when the husband accepts it or does not 

Ambiguity as regards the number of divorces in the expression, “ Thou 
hast been released,” to be cleared by the intention of the husband 


‘OHAPTER IV. 
On ۰ 


Meaning of Zihar eos 59 55 7 * 
Consequence of Zikar ۰ cee 
A man says to his wife, “ Thou art to me like the back of my mother” 
When he says, “ Thou art like my mother” ۰ 
When he says, “ Thou art to me like my mother” 
When he says, “ Thou art unlawful like my mother” ۰ i 
When he says, ‘“ Thou art to me unlawful like the back of my mother” 
When he says, “Thou art to me like a corpse, or blood, or flesh of a 
hog ” - oes aie sot o.. A 
When he says, “Thou art to me like the thigh of my mother, or her 
belly, or her private parts” 
The principle of Zikar ۰ ove * 
The husband says, “Thou art to me like the — of 7 — 
If he says, “Thou, to me, art like the back of thy mother” 
Jf he says, “ Thou art to me like the back of thy daughter” 
Comparing one’s wife to one’s father’s wife, or to one’s son’s wife 
Comparing one’s wife to a woman, with whom one’s father has com- 
mitted adultery eee vee eee * 
Comparing one’s wife to the mother of a woman whom one has kissed 
or looked at with desire. Considerations as regards Hoormut-i- 
Moosahrut, or '' anlawfulness arising from carnal intercourse” ... 
Comparing one’s wife toa woman who is, to a certain extent, not 
lawful ۰ ei sii -۰ te. * 
Comparing one’s wife to a man 
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Adding a condition to the words of comparison eee 
For the Zihar to be effective, the desire must be expressed at tho 
same meeting vee ees see 


Zithar is confined to wife only. Zihar with a — slave void 


If a woman makes Zihar it is void * eee 
If Zihar is repeated, each Zihar requires kuffara 
Zihar with four wives requires separate kuffara 
Zihar made by a dumb person ۰ 
When a husband makes Zihar for a time fixed 
Zthar before marriage . vee ۳ — 
Words of divorce and Zihar preceding marriage. Difference E 
the opinions of Aboo-Hanifa and those of his disciples ... 
Zihar subsists even after divorve and subsequent fresh marriage 
Zihar is not avoided by the woman becoming an apostate see 
Zihar made with one’s wife, who was formerly a slave 
When the hasband says, “If thou shall enter the house, then thou 
art like the baok of my mother, ” and then divorces her 
Kuffara of Zthar wes eee 
Penalty in kuffara is not observed ۰ 


CHAPTER V. 
SECTION ۰ 


On ۰ 


Meaning and effect of Eela 
There is no Kela in the expression, “ By God I will not have sexual 
intercourse with thee until thon or so and so dies” ۰ 
There is Kela if the oath is conditioned with the words “ until the 
appearance of Dujjdl, or “ until the rising of the sun from the west” 
When the condition is the emancipation of a slave — — 
There is Kela if the expression denotes Tabeed (perpetuality) 
Eela has reference to sexual intercourse only 
There is no Kela in the expression, “ By God, my skin shall not ah 
thy skin”. 2 ٦۰ 
The above expression distinguished from —— which constitutes 
Eela * 5 ۰ pwi 55 — 
Tho expression, “ If I disp with thee, then thou art divorced, ” may be 
Eela or simple oath according to intention ... ove 
Meaning of, “If I extend my hand to my wife for one year” ove 
Construction of the expression, “ If I have sexual intercourse, then thou 
art divorced ” 


‘Case in which the expression, “ As long as thou continue to be my 


wife, '' refers to the subsistence of the particular marriage in which 
the oath was taken ... 7 ۳ 5 
Device to avoid the effect of an nik of three divorces ade in an Fela 
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There is no device to get over the oath, “If I ever have soxral inter- 


course with thee, then thou art divorced thrice” “eee 
An oath of Kela confined to one year admits of three marriages, but 
two divorces only ۰ vee ove ove P 
Case of an invalid Kela where the condition was non-existent ۳۹ 
Oath of Bela confined to a particular place... 7 * 
Construction of the expression in Persian, “If thou shalt not come 
within me then thou art divorced ” — — ase 
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BOOK II. 
MARRIAGE AND DIVORCE. 


PART II, 
ON DIVORCE AND MATTERS RELATING TO DIVORCE. 


CHAPTER I. 
ON IMMEDIATE DIVORCE. 


SECTION ۰ 
ON EXPRESS DIVORCE. 

1788. (888.) [Note.—See Rudd-ool Moohtar, Vol. II, page 680. The 
meaning of Divorce, according to the Dictionary, is release from Restraint 
(kaid). According to the Shera, Divorce means to remove the restraint or 
kaid of marriage, either immediately by completely separating the wife, 
or in future by a mode at present revocable—such removal of restraint 
being accomplished by particular words. | 


This book (that is, Part II) consists of several chapters. 
1789, (889.) The first chapter consists of several sections. 


1790. (890.) The first section treats of express divorce, and of 
words by which one divorce is effected, or more divorces than one are 
effected. ۱ 


1791. (891.) A man says to his wife, “I have divorced thee,” or 
“Thou art divorced,” or “I have desired that thou shalt be divorced, ۲ 
or “I have consented to thy divorce,” or “ I have caused divorce upon 
thee,” or says, “ Take thou thy divorce,” or says, “I have given theo (or 
made a gift to thee of) thy divorce,” and intends nothing, one divorce is 
caused (because the words used expressly denote divorce, and therefore 
whether he intends divorce or not, divorce will be caused): but if he says, 

1 





2 THE TAGORE LAW LECTURES, 1891-92. 


» 1 have intended thy divorce,” divorce will not be caused (because mere 
intention is an act of the mind, and no words are here used shewing that 
this intention is meant to be acted up to). 


1792. (892.) A woman says to her husband, “ Verily so and so has 
divorced his wife, so divorce me (also), ” ‘and the husband says, “ Thou art 
more (completely) divorced than that woman;” then the woman shall 
become divorced : and so also if he (names the other woman and) says, 
‘“ Thou art more (completely) divorced than so and so.” 


1793. (893.) A man says to his wife, with whom he has had inter- 
course, “ Thou art separated, thou art divorced, thou art separated (bain) ” 
then if he intends by the use of the first mentioned expression (that is, 
“Thou art separated”) a divorce, then (the whole of) this expression will 
amount to three divorces: but if he does not, by the use of the first portion 
of the expression, intend a divorce, then two divorces shall be caused. 
(Express words of divorce do not require intention to give effect to their 
meaning, which will be established even if the intention be to the contrary ; 
e.g., where a man intends that by uttering the words “Thou art divorced,” 
there should be no divorce, still divorce shall be caused; so also if he 
utters them without having any intention at all. See Rudd-ool Moohtar, 
Vol. 11, page 707. Therefore express, or swreeh, words of divorce do not re- 
quire intention to support them. But there are words which, though not 
primarily designed to denote divorce, still indirectly imply divorce; and 
therefore they are called Kinayaat-i-Tulak—which are defined by the 
Shureh-Vekayah in Vol. II, page 54, to be expressions not formed for divorce 
but capable of meaning divorce and capable also of a meaning other than 
divorce: these words, therefore, when used may or may not cause divorce: 
there must, therefore, be an intention—or neeut, which is equivalent to 
kusd-t-kulub or mental effort, for which refer to Shureh-Vekayah, Vol. I, 
page 113,—to cause divorce before they can be accepted as haying been 
used for the purpose of causing divorce ; or there must be circumstances or 
Dulalut-t-Hal from which an inference of such intention can be .drawn ; 
those circumstances may be either when divorce is the very topic or subject 
of discourse, or they may be when a man is angry. Thus in the example 
given in this paragraph, the words used are “Thou art separated or bain; ” 
“ bain”? means separate ; so that the expression might mean “ separate from 
the marriage” or “separate from goodness,” or from anything else: it 
may mean divorce or it may not: therefore there must be an intention 
to divorce in order that those words might be received in the sense of 
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divorce, or there must be circumstances or Dulaluéi-i-Hal to denote such 
intention. When, therefore, the first portion of the expression is used 
then, if there is an intention to divorce, that portion of the expression shall 
cause one divorce; and if there is no intention, then there will be no 
divorce: the second portion of the expression is express in the matter of 
divorce, and therefore there will be a divorce, whether there is an intention 
or not: the third portion of the expression, though not express but merely 
a kinaya or sign of divorce, shall cause a divorce even without any inten- 
tion, because being used after divorce has been mentioned, there are 
circumstances or Dulalut-t-Hal from which the intention to divorce could 
be inferred.) 


1794. (894.) And if a man says to his wife, “ Thou art separated,” 
and the Kazee effects a separation between them (holding that there was a 
divorce under the law), and the man then says, “I had said to her yesterday 
‘thou art separated (bain),’” then verily shall there be caused the first 
divorce (which the Kazee has already given effect to), and the second divorce 
ر.عهه)‎ that which is now admitted by the husband): and the man shall not be 
allowed to set aside the divorce which the Kazee has caused. (Note.—See 
Fatawai Alumgiree, Vol. III., page 426, line 14, and page 416, line 10, and 
Rudd-ool Moohtar, Vol. IV., page 516. Here the principle involved is this: 
that when witnesses are competent witnesses, e.g., when they are free men 
and so forth, and the Kazee on the faith of such witnesses has made a decree, 
after having recourse to all authorised modes for discovering the truth, 
and such a decree relates to Ookood, i.e., contracts, e.g., marriage or sale, or 
to Foosookh, i.e., dissolution, e.g., divorce, or Ikala, i.e., annulment of sale, 
then the Kazee’s decree is absolutely binding and is irrevocable. There- 
fore when the wife, in the instance given in the text, comes to the Kazee and 
says, for instance, “To-day my husband made me bain or separate” and the 
Kazee makes a decree, his decree is irrevocable; if the husband then 
comes to have the decree revoked saying, “I didnot make the woman bain 
to-day, but yesterday,” then a second divorce shall be caused by the admis- 
sion of the husband that he had divorced “yesterday,” in addition to the 
divorce already decreed by the Kazee.) 


1795, (895.) A man says to another man, “ Have you divorced your 
wife,” and the man addressed says, “Yes” (or naam), spelling the word by 
ita letters (and repeating the letters composing the word instead of 
pronouncing the word itself) without uttering the word as a whole, or says, 
“bula” (or yes), spelling the word by its letters, without uttering the 
word as a whole, the divorce shall be caused. 
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1796. (896.) Aman saysto his wife, “Every woman that I shall marry is 
divorced, and you aredivorced,” his wife shall become divorced at present ر.8.6)‎ 
immediately at the moment without waiting for him to marry other wives): 
and if he says, “I meant by the words (‘ and you are divorced ’) that your 
divorce was dependent on my marrying other wives;” the Kazee shall not 
accept his explanation. (The expression used might be read in this way— 
»؛‎ Every woman whom I shall marry shall become divorced, and then you 
shall also become divorced,” or the expression may mean this—‘“ Every 
woman whom I shall marry shall become divorced when they shall be 
married, but you are divorced at the present moment.” But the expres- 
sion, “You are divorced” is coupled with the whole of the preceding 
sentence and not with the sequence of that sentence, therefore the expres- 
sion: “ You are divorced ” has immediate effect). 


1797. (897.) And if he-says, “Every woman that I shall marry, she 
is divorced and you (too),” then if he intends that his wife shall become 
divorced at the present moment, a divorce shall be caused at present, other- 
wise not. So is it laid down in the Moontuka. (The reason is, that the 
word “you” is prima facie coupled with the word “ she,” and therefore 
the meaning would be—“ If I shall marry you, then you are divorced, ” 
but she has already been married; and therefore there will be no divorce 
on her if the sentence be read as conditional: but the expression might 
also mean “and you are divorced,” and this meaning depends on his 
intention. Therefore if he has the intention of divorcing his wife at present, 
she shall be divorced at once: otherwise she shall not be divorced at all. 
Compare paragraph 1560 post). 


1798. (898.) And if he says, “The woman so and so, whom I shall 
marry to-morrow, she shall become divorced and you (too) ;” a divorce 
shall be caused on his wife (to whom the man addresses himself) at present, 
and no divorce shall be caused (on the morrow) on the woman whom he 
shall marry. (If he had said, “ Whichever woman I shall marry to-morrow ” 
or “ If I shall marry Zynub to-morrow,” “ she shall be divorced,” then, in 
the event of marriage, the woman, or Zynub, will be divorced ; because 
the divorce must either be pronounced in a marriage state or be referred 
to the cause of ownership, which is marriage; but the expression in the text 
is equivalent to his saying “ Zynub shall be divorced.”’) 


1799, (899.) And if the man says, ‘The woman I shall marry 
to-morrow, she shall be divorced, and you (too),”; then no divorce shall be 
caused on his (present) wife, until the man marries to-morrow, unless he 
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has an intention (to cause divorce on his wife at present, and then such 
divorce shall be caused). 


1800. (900.) Andif he says, “Every woman whom I shall marry, 
and my wives are divorced ;”’ then the divorce is effected on his wives 
instantly. 

1801. (901.) And if he says to his two wives, “ This is divorced, 
(and) this (too),” the last word being addressed to his other wife, both of 
them shall be divorced. And so algo if he says, “and this” or “ then 
this ” (that is, he says, “ This is divorced and this” or “this is divorced 
then this.””) And this rule also applies to the case of emancipation. This 
is stated in the Moontuka. 


1802. (902.) A man says in respect to his wife “divorced” (meaning 
“she is divorced)” without naming the woman, and he has one well-known 
wife, his wife shall become divorced by way of analogy (Istthsan.) And 
if he (subsequently) says (or explains himself by saying) “I have got 
another wife and I intended her,” his word shall not be accepted (by the 
Kazee) unless he establishes proof by witnesses (that he had another wife). 


1808. (903.) And if a man says, “My wife is divorced,” and he has 
two wives both being well known, itis competent to him to refer the divorce 
to whichever of the two wives he likes. 


1804, (904.) A man says, “I owe to my wife one thousand dirhems,” 
and he has a well-known wife: he then says, “I have another wife and 
the debt is due to her;” his word shall be accepted (because it is 
competent to him to explain his liability ; but in the case of divorce, his 
wife, known as such, will be understood to have been meant by him). 


1805. (905.) And if he says, “ My wife is diyorced and I owe her a 
thousand dirhems:” the divorce and debt shall be referable to his wife 
who is well known as such, and he shall not be believed if he refers the 
divorce and the debt to another wife: so also if he commences with 
property and says, “I owe to my wife a thousand dirhems, and she is 
divorced ” (the debt and divorce shall be applicable to the known wife and 
the man shall not be confirmed if he says, he meant another wife). 


1806. (906.) And so if (having a well-known wife) he says, “My 
wife is divorced,” and then after a short time says, “1 owe to my wife a 
thousand dirhems ” (instead of saying, “And I owe to her a thousand 
dirhems ”) : and he afterwards says, “I have got another wife and I intended 
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her;” he shall be confirmed (or accepted) in regard to property, but he 
shall not be confirmed in regard to divorce. 


1807. (907.) And if a man has two wives, and the man E not had 
intercourse with either of them, and he says, “ My wife is divorced, my 
wife is divorced; ” both the wives shall be separated (1.e., shall become 
irrevocably divorced); and if he says, “I intended only one of the two 
wives,” he shall not be confirmed (by the Kazee ; because the husband not 
having had intercourse with either of them when he had said, for the first 
time, “ My wife is divorced,” the result was that one wife became irrevo- 
cably divorced, and that wife ceased to be the subject-matter of further 
divorce ; and therefore the second expression cannot possibly apply to the 
same wife: the second expression must, therefore, apply to the second 
wife). And so, if he says, “My wife is divorced and my wife is divorced.” 

So also in the case of emancipation (that is, if a man having two 
slaves, says twice “ this is free,” both the slaves shall be free, and the man 
shall not be heard to say that he used both expressions in respect of one 
and the same slave). 

And if the man has had intercourse with both of his wives, and he 
says, “ My wife is divorced; my wife is divorced,” it is competent to him 
to make the divorce fall upon one of them (because when a man has had 
intercourse with his wife, then he can divorce her thrice before she would 
cease to be his wife: and the three divorces might be pronounced at once, 
as when a man says, “ I divorce you thrice,” when she shall become irrevo- 
cably divorced, or he can give her one divorce, and she will then have to 
observe her Iddut, and during the Iddut he may give her another divorce, 
and so a third. But a wife with whom there has been no intercourse, becomes 
irrevocably divorced by one divorce, and there is no Jddut for her. There- 
fore, when he has had intercourse with her and says, “‘ My wife is divorced; 
my wife is divorced ;” divorce will be caused primd facie on both the wives, 
but if he makes a statement that he intended to apply the divorce to only 
one, then that one alone will be twice divorced, as from the time the 
divorce was pronounced, and not the other one). 

1808, (908.) A woman says to her husband, “ Divorce me,” and the 
husband says, “I have done so:” the woman shall become divoréed. 
And if the woman then says, “Increase (or enlarge) it to me,” and the 
man says, “I have done so,” she shall have a second divorce. 


1809. (909.) And if a woman says to her husband; “ Give me three 
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divorces,” and the husband says, ““ I have done so,” or he says, “I have 
divorced thee,” she shall be thrice divorced. And if in answer to his 
wife, he says, “ Thou art divorced,” or he says, “ Then thou art divorced,” 
one divorce shall be caused (because in this last case, the answer does 
not embody or is not in the terms of the question ; whereas in paragraph 
908, or in the first case in 909, the answer was in terms of the question). 


1810. (910.) A man 8878 to his wife, “ Divorce yourself,” and the 
woman says, “ I am unlawful to you,” or she says, “ I am separated (bain), 
or she says, “I am without you ” or “ released from you,” the woman shall 
become divorced. ۱ ۱ 

Every word which amounts to a divorce (or is sufficient to cause 
divorce), when used by the husband, shall, if used by the woman by way of 
answer, be sufficient to cause divorce. _ 


1811. (911.) A man says to a woman, “ Oomrah, the daughter of 
Soobuh, is divorced,” whilst his wife is named Oomrah, but she is the 
daughter of Hufs, and he has no intention (to divorce his wife by the use of 
the expression), his wife shall not be divorced. ۱ 

And if Soobuh is the husband of his wife’s mother (that is, the 8 
step-father) and the wife is (commonly) spoken of by reference to Soobuh 
(that is, people call her as the daughter of Soobuh) and the wife is a child 
in the lap of Soobuh (that is, she is of tender years); and if he (under 
these circumstances) expresses himself as aforesaid, whether with a know- 
ledge of the wife’s parentage or not (that is, whether he knows that his 
wife is the daughter of Hufs or not), his wife shall become divorced, and 
he shall not be confirmed by the Kazee (when he says that he knew his 
wife was the daughter of Hufs and therefore the divorce should not apply 
to his wife); but between him and his God (that is, morally speaking) 
the divorce shall not apply to his wife if he knew her parentage (that is, 
if he knew that she was the daughter of Hufs) ; and if he did not know her 
parentage (that is, if he did not know that his wife was the daughter of 
Hufs) then the divorce shall be caused on his wife also as between him 
and God (that is, his wife shall become divorced morally speaking, as also 
in law). 

And if he intends to divorce his wife (by the use of the aforesaid 
expression) then in all these cases (whether the husband knew of the wife’s 

parentage or not, whether Soobuh is the mother’s husband or not, 
whether Soobuh is known to be the wife’s father or not, whether the wife 
is in the lap of Soobuh or not), his wife shall be divorced as between him 
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and the Kazee (that is in law) and also as between him and God (that is, 
morally). 


1812. (912.) A man says, “My negro wife is divorced ” whilst his 
wife is not of negro origin, the divorce shall not apply to his wife 
(when the divorce is not addressed in the presence of the wife; but when 
he says, “ This my negro wife is divorced ” then she shall be divorced, 
whether she is a negro or not; because quality or wusf is effectual in case 
of absence, but ineffectual when parties are present). 


1813, (913.) And if a man has a wife in possession of her vision, and 
the man says, “This my blind wife is divorced,” pointing to his wife 
who is in possession of her vision, the wife in possession of her vision shall 
become divorced, and the mention of the name and quality when (the woman 
is identified by being) pointed out, counts for nothing. 


1814. (914.) A man has two wives, Oomrut and Zynub. The hus- 
band (being behind a screen) says, “ O Zynub,” but Oomrut answers him; 
he then says (being under the impression that Zynub has answered him) 
“Thou art divorced thrice (or once or twice).” The divorce shall be 
effective as against her who answered him, if she is his wife ; but if she 
(who answered him) is not his wife, then what he says is void (and it goes for 
nothing) because the husband gave utterance to divorce in answer (or 
reply) to her who answered him : but if he says, “ I intended (to divorce) 
Zynub,” then Zynub shall become divorced. But if he says, “Oh Zynub!, 
thou art divorced,’ and nobody answers him, then Zynub shall become 
divorced. 

1815. (915.) And if he says to his wife, whom he sees and to whom 
he points out, 0 Zynub, thou art divorced,” and the wife addressed is 
another wife of his, whose name is Oomrut, the divorce shall be caused on 
Oomrut; the woman pointed out being taken as identified (by the sign) 
and the mention of the name being considered void (and not taken into 
account). 

1816. (916.) A man says to his wife, with whom he has had inter- 
course, “ When I shall divorce thee, then thou shalt be divorced ” (3.e., he 
made divorce conditional on divorce); he then divorces her: two divorces 
shall be caused on her (one divorce, involved in the expression “Thou art 
divorced,” shall be caused ; and another divorce, which was conditional on 
a divorce and which depended on this divorce, shall also be caused ). 

So also (two divorces shall occur) if he says, “Jf I divorce thee” 
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or “ At the time when (or mata) I shall divorce thee,” or “ At the time in 
which I shall divorce (then, thou shalt be divorced). 

1817. (917.) So also if he says, > Whenever (Koolluma) I shall 


divorce thee, then thou art divorced,” and he then divorces her once, 
two divorces shall be caused. (one divorce caused at present; and the 
other, which was made conditional). 


1818. (918.) And if he says, 2“ Whenever the divorce caused by me 
shall be caused on thee, thou shalt be divorced ;” and he then divorces her 
once, she shall be divorced thrice (i. e, once on account of the words “ thou 
art divorced”; another divorce on account of the condition relating to the 
first divorce becoming effective ; and a third divorce will also be caused 
because the second divorce has become effective ; and so on a fourth, and a 
fifth; but three divorces are sufficient to effect a complete separation ; 
therefore the rest are not taken into account). 


1819, (919.) A man says to his wife, with whom he has had inter- 
course, “ Thou art divorced ; thou art divorced ” (without using the word 
‘and 7), two divorces shall take effect upon her, and the husband shall not be 
confirmed by the Kazee, if he says, he meant by the second expression, 
simply 2 repetition and) information of the first. 

So also if he says, “ Verily have I divorced thee, verily have I 
divorced thee” (without using the word ‘and’), or if he says, “Thou art 
divorced, verily have I divorced thee ” (without using the word ‘and’), two 
divorces shall take effect. (Compare paragraph 907.) 


1830. (920.) And if he says, “ Thou art divorced, ” and then another 
manor woman asks him, “ What did you say,” and he answers, “ Verily 
have I divorced her,” or says, “I said, she is divorced,” only one divorce 
shall take effect in law and also as between the man and his God (that is 
to say, the second expression used in the course of the conversation goes 


for nothing). 

1821. (921.) A man says to his wife, “Thou art divorced (Aammut- 
ul-Tulak) by the majority (or larger number) of the divorce,” or “ by 
(Jool-ul-Tulak) the respectable (number) of the divorce,” then two divorces 
shall be caused. (See Fatawai Alumgiree, Vol. I, page 524, line 20, and 
Rudd-ool Moohtar, Vol. II, page 742. Aammut-ul-Tulak means, the major 
number of the divorce: divorce consists of three units: one unit is the 
meanest or the smallest, that is, the lowest number: three units constitute 
the whole number of divorce, therefore two units constitute the larger or 
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major number of the divorce. Jool-ul-Tulak, similarly moatis the respodt- 
able number: one is the lowest or the meanest niimber د‎ three is the fullest 
er largest number, and two is a respectable number). 

And if he says, ۲ Thou art divorced (Kopl-ul-Fulah), every (anit) of 
the (aggregate number of the) divorce (cénsidered فو‎ & whole fnd a 
single notion),” then three divorces shall be etused. (See also paragraph 
925 post. See Rudd-ool Moohtar, Vol. II, page 743, and Fatawai Alumgiree, 
Vol. I, page 524. Al Tulak has two meanings; one meaning is, one certain 
unit of the divorce, and in this case -Kool-ul-Tulak would mean every 
fraction or portion of one divarce, and every fraction or portion of one 
divorce is only.one divorce ; and therefore if the husband uses the expression 
Kool-ul-Tulak, the meaning according to this sense would be one divorce, as 
the Rudd-ool Moohtar points out from the Zakheera and the Bahur-ool-Raik. 
But the Rudd-ool Moohtar goes on to show that this is a mistaken view, and 
that the correct view is this; that Al Tulak means the divorce recognized by 
the Shéta, and what is tecopnized by the Shera is divorce consisting of three 
units; therefore Al Tulak or the divorce means the notion divorce considered 
as a Whole in the aggregate, and therefore Kool-ul-Tulak means every unit 
of such divorce, aid therefore that expression means three divorces : because 
Tulak isthe musdur or an infinitive word, and applies in its original sense 
to the real unit or to number one, and it also admits of being used for a unit 
which is not a real unit, but has merely been assumed to be a unit. The 
real unit or Furd-i-Hukeekee is number one, and the metaphorical or aasuined 
unit or Furd-t-Hookmee is number three considered as a unit: therefore when 
a man uses the word Al Tulak only, without any other qualifying or 
enlarging expression, he primd facie means one divorce only, but he might 
also mean three, and therefore one divorce shall be cansed unless he 
intends to cause three divorces ; in which case, three divorces shall be 
caused: but when he uses the words Kool or every, then prima facie, 
he means three divorces. So also if a man says, “Thou art divorced by 
the divoreo or Al Tulak,” then one divorce shall be caused pring facie, but 
if he intends three divorces, then three divorces shall be caused. But if he 
says, “Thou art divorced by every the divorce, or Al Tulak Koolluheo”’ 
then three divorces shall be caused. So also if he usea another infinitive 
form, viz, Tutleek instead of Tulak, then the same result follows ; but if 
he uses the word Tutleekué with the letter ta which denotes one single 
individual inthe real singular number, then only one divoree shall be 
caused: as for instance, when he says, “ Thou art divorced by every portion 
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of a single divorce or Kool-ul-Tutleelut,”’ then only one divorce shail’ bé 
eaused.; buk if he says, “Thou art divorced every unit of the divores. or 
Kool-4-Futieekutim” thon three divorces shall be caused ; because when 
Kool is made moozaf to, or iş referred to a common noun or Nukira, then 
it embraces every individual member connoted by the common noun: there 
fore the expression means every unit of the divorce and bs to three 
divorces). 

1832, (922.) And if he says, “ Thou art divorced by most of the 
divorces (Aksur-ul-Fulak),” it is said in the Asul (or Mubsoot by Mohamed) 
that three divorces shall be caused (because ‘most divorces’ means the 
greatest number of divorces, which is three. (See Rudd-ool Moohtar, 
Vol. 2, page 741). 

And if he says, “ Thou art divorced by the least of the divorce,” one 
divorce shall take effect. 

And if he says, “ Thou art divorced not the least nor the most,” then 
views differ owing to difference of traditions (from Aboo Huneefa). The 
lawyer Aboo Jaffer, on whom be peace, says, two divorces shall be caused, 
and Sheikh-ool Imam Aboo Bakur Mohamed, son of Fuzul, on whom be 
peace, says, one divorce shall be caused; and the lawyer Aboo Nasur 
Mohamed, son of Salam, on whom be peace, says, three divorces shall be 
caused: but the most obvious view is that taken by the lawyer Aboo 
Jaffer, on whom be peace. (See Rudd-ool Moohtar, Vol. II, page 742 for a 
discussion as to the reasons in support of the views and which view. ought 
to be considered correct). 

1623. (923.) And if he says, “ Thou art divorced by 090 ” then 
Ibn-i-Sumaut, on whom be peace, says, two divorces shall. be caused. 

1824. (924) And if he says, “ Thou art divorced until three divorces 
are completed.” Busheer, son of Waleed, on whom be peace, says, three 
divorces shall be caused; and that if he intended other than two, ho shall 
not be confirmed by the Kazee. 

1825. (925.) And if the husband says to his wife, “Thou art 
divorced by every portion of a single divorce (Kool-ul-Tutleekut),” she shall 
be divorced once ; but if he says, “Thon art divorced by every divorce 
(Kool-+-Tutleebut), she shall be divorced thrice, whether the woman is one 
with whom the husband has had intercourse or not. (See paragraph 921,) 

1826. (926.) So algo if he says, “Thou art divorced after eyery 
divorce ” or “ by every (unit) of the divorce ” (see paragraph 1064 post), or 
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if he says, “Thou art, with every divorce, divorced,” the wife shall be 
divorced thrice (because after every divorce there is a further divorce and 
80 on ad infinitum : but three divorces constitute the highest number). 


1827, (927.) And if a man says to his wife, “Thou art divorced 
with every wife of mine, ”?” and he has four wives, all of them shall become 
divorced. And if in these cases (¢. e., in paragraphs 924, 925, 926, and 927) 
he intended only some of his wives and only some of the divorces (not 
all the wives or all the three divorces), he shall not be confirmed by the 
Kazee, but he shall be confirmed (morally) as between him and his God. 


1828. (928.) And if he says, “Thou art divorced three halves of 
divorce,” two divorces shall take effect (because three halves mean one and 
a half; but the fraction shall be completed), but if he says, “ Three halves 
of two divorces,” then three divorces shall be caused (because one half of 
one divorce amounts to one divorce; and half of the other divorce 
amounts to another divorce, the third half might come out of the first 
or the second one; but no preference can be given to either, and therefore 
this half shall be taken to be independent of the other two). 


1829. (929.) And if be says, “Thou art divorced by two half divorce,” 
one divorce shall be caused (because two halves of one amount to one). 


1880. (930.) And if he says, “Thou art divorced by half divorce, and 
one-third divorce and one-fourth divorce,” then three divorces shall be 
caused.. And if he says, “Half divorce and one-fourth of it and one-sixth 
of it,” one divorce shall be caused. 

[Note.— See Rudd-ool Moohtar, Vol. II, page 717 and Fatawai 
Alumgiree, Vol. I, page 508. A fraction of a divorce is a full 
divorce, as for instance, where a man says, “Thou art divorced by one 
divorce ” or “ by one-thousandth of a divorce,” then one divorce shall be 
caused. Divorce is not susceptible of fractions, and if a fraction is men- 
tioned, then instead of the divorce being negatived, the fraction is completed 
to a unit, because it is preferable to give effect to an expression than to 
render it nugatory: the examplesin paragraphs 928 and 929 are explained 
by this rule. Secondly,—if the husband says, “ One half of a divorce, one- 
third of a divorce, one-sixth of a divorce” without using the conjunction 
“and,” then only one divorce shall be caused ; because the succeeding 
fractions shall be taken as having been mentioned by way of Budul or in 
substitution of the preceding fraction. Thirdly,—if the man says, “€ One 
half of divorce and one-third of divorce and one-fourth of divorce” that 
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is, he uses conjunctions and refers the fractions to the divorce expressly 
mentioned, then three divorces shall be caused; because when a 
common noun is repeated as a common noun, then the second mentioned 
noun is different from the first mentioned noun, and therefore the “ third 
of divorce” must be understood to refer to divorce different from that of 
which the half was mentioned before and of which the fourth was mentioned. 
afterwards; in other words, the divorces of which the fractions are men- 
tioned are different divorces, and as fractions of three divorces are mention- 
ed, those fractions must be completed and three entire divorces shall be the 
result. Fourthly,—If the husband says “One-half of the divorce, and 
one-third of rr, and one-fourth of Ir’ that is, he uses the conjunction “and” 
and refers the fraction in the first portion to the “divorce” and in the 
other portions to the pronoun of the divorce, then the fractions refer to 
the same divorce; and if the fractions when added together amount to a 
unit or less than a unit, then one divorce shall be caused ; and if they amount 
to more than one and less than two, then two divorces shall be caused ; and 
if they amount to more than two and less than three then three divorces 
shall be caused, and if they amount to more than three, even then three 
divorces shall be caused]. 


1831. )981.( A man is told that, “ So and so has divorced thy wife ”* 
or ““ Has emancipated thy slave;” the man says, “ What he has done is 
good,” or “What he has done is bad: ” the learned lawyers have differed 
in this matter: Sheikh-ool Imam, the Great, Aboo Bakur Mohamed, son of 
Fuzul, on whom be peace, says, divorce shall not be caused in such a case. 

1832. (932.) A man says to another, “I have divorced thy wife; ” 
the latter says, ‘‘ You have done well” (by way of sarcasm) or says, “ Thou 
hast done wrong,” these words having been spoken by way of refusal (to 
accept what he has done as a volunteer), this shall not amount to per- 
mission; but if he says, “ Thou hast done well, God may bless thee for 
relieving me of the woman,” or says in the matter of emancipating the 
slave, “ Thou hast done well, God may accept this act from thee,” this 
shall amount to permission (or ratification). 

1833, (933.) A man says to his wife, “ Thou art divorced by the 
number of the hairs of Satan,” one divorce shall be caused (because the rule 
in @ case where the word “ number” is referred to a thing—as to which it 
cannot be positively stated whether the reference is correct or as to which 
it cannot be negatively asserted that the reference is incorrect—is that only 
one divorce is caused and the thing referred to will go for nothing : in 
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the instance given we cannot say whether Satan has hair or not, and 
therefore only one divorce is caused. And also in the case where “ num- 
ber ” is referred to a thing as to which one knows for certain that to 
refer the “number” to that thing is incorrect, then also one divorce 
shall be caused, as in the instance given in paragraph 935 post, where the 
reference to the number is inapplicable. And the divorce caused in such 
cases is, according to analogy from Aboo Huneefa’s views, a bain or com- 
plete and irrevocable divorce; because, although the thing referred to goes 
for notliing, still the whole of the expression is of greater force than the 
simple declaration—‘‘ Thou art divorced:” but Aboo Yusoof holds that 
one revocable divorce shall be caused, because the whole of the reference 
goes for nothing. See Rudd-ool Moohtar, Vol. II, page 744). 


1834, (984.) And if he says, “Thou art divorced by the number 
of * * .* * ” whilst the woman has applied the depilatory 
ingredient, and there is consequently * ٭‎ *  *, then Mahomed, 
on whom be peace, says, no divorce shall be caused just as if he had said 
<“ According to the number of hair on the back of (the palm of) my hand,” 
whilst hair has been removed from his hand; (because—see Rudd-ool Moohtar 
page the same—these are places where hair does grow, and therefore the 
man shall be considered to have made divorce conditional on there being 
hair: so that if there is no hair, no divorce shall be caused ; but if there is 
hair, then the divorce shall be according to the number of hair). 


1835. (935.) And if he says, “Thou art divorced by the number of 
hair on the palm of my hand,” then (one) divorce shall be caused, and the 
mention of hair shall go for nothing; because the palm of the hand is not 
the place where hair grows, contrary to the back of the palm of the hand. 


1836. (936.) A man says to his wife, ‘Three divorces are upon 
thee :” she shall be divorced thrice (although he does not say, “I have 
caused three divorces on thee”). 


1837. (937.) And if a man says to his wife, “Thou art divorced once * ; 
and the woman then says (in Persian), “ Dost thou wish a thousand (that is, 
dost thou wish to give me a thousand divorces but expressed in an ambigu- 
ous manner 80 that the expression might mean anything, e.g., dost thou wish 
a thousand dirhems or any thing else) and the husband says, “ A thousand,” 
without intending anything (whether divorce or something else) ; then the 
learned lawyers have said that this is nearer to causing a divorce (than 
not; and three divorces shall be caused). 
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1888. (938.) A man says to his wife (in Persian), “ A thousand 
divorces for thee I have made into one” : the learned lawyers have said 
that three divorces shall be caused, just as tf he had said—“ I have divorced 
thee thrice” at once. 

And if he says (in Persian), “ At every time, a thousand divorces for 
thee I make into one” (the declaration being ambiguous, whether he makes 
it now or will do so in future) and intends thereby to cause divorce (at 
present): the learned lawyers have said that the woman shall become thrice 
divorced. 

And if he says, “Verily have they given to thee a thousand divorces,” 
this shall not amount to divorcé (because the husband himself gives no 
divorce. See paragraph 1016 post). l 


1839. (939.). And if a man says to his wife (in Persian), “To thee 
three divorces,” three divorces shall be caused as if he had said (in Arabic), 
“I have given thee three divorces.” 


1840 (940.) And if he says te her (in Persian), “I have given 
divoros to thee” (an ambiguous expression which might mean that he 
diverces her or entruste to her the power of divorcing herself), then if he 
intends thereby to cause divorce, the divorce shall take effect; but if he 
intends to entrust the power of divorce to the wife, divorce shall not be 
caused; and if he does not intend to entrust to her the power of divorcing 
herself, this shall amount to causing divorce. 


1941. (941.) And if he says to her (in Arabic), “ Divorce is for thee ” 
(also an ambiguous expression as in paragraph 940) : Aboo Huneefa, on 
whom be peace, says, if the husband intends thereby to entrust the power 
of divorce to the woman, he shall be confirmed as between him and his 
God (Dyanutun) ; so that if. the woman stands up in the meeting (implying 
refusal to accept the authority) the authority to divorce shall become void. 
And if he does not intend anything, there is no tradition in the matter from 
Aboo Huneefa, on whom be pesce; but it is fit that (in case there is 
no intention one way or tho-other) divorce should be caused, and to this 
effect is the tradition from Aboo Yusoof, on whom be peace (that is, Aboo 
Yusoof holds that if there is no intention one way or the other, divorce 
shall be caused), l 

And if he says (in Persian), “The divorce isto thee,” then this 
amounts te entrusting the woman with authority to divorce herself accord- 
ing to them (all the three Imams). 
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1842. (942.) And if he says to his wife (in Persian), “ On account of 
defect I have returned thee” and intends thereby divorce, then divorce 
shall be caused ; and if he says, ““ On account of defect I have returned,” 
divorce shall not be caused (because the expression is ambiguous and it 
is not certain to whom it applies. See paragraph 1128 post). 


1843. (943.) A man says to his wife, “Three divorces are upon 
thee ” (as in paragraph 936), she shall be divorced thrice. 

So also if he says to his slave, “ Emancipation is upon thee,” he 
shall become emancipated. ۱ 


1844, (944.) And if a man says to another man, “ Take this slave 
in consideration of a thousand,” and the other man says, “I have accepted”? : 
this shall amount to a sale. 3 

And if a man says to his wife, “ Thy divorce is (binding) upon me,” 
it is said in the Asul by way of deducing a principle from an illustration— 
<“ Dost thou not see that if the husband says ‘By God upon me is the 
divorce of my wife’, there is no obligation on the husband ” (that is, his 
saying so amounts to nothing ; because, see Rudd-ool Moohtar, Vol. II, 
page 712, this form of declaration is a formula used in making 8 vow or 
nuzur; as when a man says, ““ Upon me is Huj” that is, “ I make Huj, which 
was simply moobah or discretionary, binding on me”; and vows are made in 
reference to matters of Ibadut or religious worship and not in reference to 
other things: and although divorce does not come within the sense of Ibadut, 
still to divorce, no doubt, is Hulal, that is, a free or permissible act, but it 
is what is called Abghuz-i-Hulal in the eye of God, that is, God looks upon 
the act with condemnation ; and being Hulal the formula or Seegha of 
Nuzur may be used in reference to divorce though without any result). 


1845. (945.) The following cases are such that difference exists 
amongst the learned lawyers regarding the correct rule applicable to 
them. 

A man says to his wife, “Thy divorce is obligatory on me (that is, it is 
obligatory on me to divorce thee),” or “binding (lavim) on me,” or 
»» established on me,” or “ compulsory on me”; some of the learned law- 
yers have said that in each of these cases one reversible divorce is caused, 
if the husband has had intercourse with her (for in the case of the wife with 
whom there has been no intercourse, even a reversible divorce is tantamount 
to a complete divorce), whether the husband has any intention or not; 
and some of them have said no divorce shall be caused, even if the husband 
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intends < divorce by thode words ; and some of them have said that thore 
exists a difference of opinion, and that according to Aboo Huneefa, on whom 
be peace, divorce shall be caused by every one of those expressions, and that 
socording to Mahomed, on whom be peace, divorce shall be caused if the 
husband makes use of the expression lavim or binding ; and that according 
to Aboo Yusoof, on whom be peace, it is necessary for the husband to intend 
divorce in each of these cases (and in that case divorce shall be eaused in each 
of these cases) ; and Sudur-i-Shuheed has said inthe Book on Oaths, in his 
work called the Shurah-ool Mookhtasnr, that the correct principle is, that in 
none of these cases shall divorce be caused according to Aboo Huneefa, on 
whom be peace; and he says in his work called the Wakiat that divorce shall 
be caused in each of these cases: and the lawyer Aboo Jaffer, on whom ba 
peace, says that if the husband makes use of the expression Wajib or obliga- 
tory, divorce shall be caused on account of popular recognition ; and that if 
he makes use of the expression Sabit that is established, or Furs that is 
compulsory, or lasm that is binding, divorce shall not be caused on account 
of the absence of popular recognition of these words in the sense of divorce. 
(See Rudd-ool Moohtar, Vol. II, page 712, for the reason of the rule and 
of the difference in these cases). ۱ 

1846. (946.) A man says to his wife, “ Oh, the divorced one,” then 
if she had no husband before, or if she had 5 husband who is dead but 
who never divorced her, divorce shall be caused on her; but if she had a 
husband before and he had divorced her, then if the present husband by 
the expression used by him did not intend information (of the past), the 
woman shall become divorced : but if he says, “I intended thereby an 
information,” he shall be confirmed morally as between him and his God ; 
and as regards the question whether the husband will be confirmed by the 
Kagee traditions have differed; but the correct rule is, that he shall be 
confirmed by the Kazee; and if he says, “I intended by that expression 
mere abuse,” he shall be confirmed as between him and his God, but not by 
the Kazeo. 

1847. (947.) And if the husband says to. hia wife, “Thou art-aban- 
doned”? (not using the word divorce), or he says, “Ihave abandoned 
thee ;” if he intends thereby a divorce, then divorce shall be caused, other- 
wise not. (The word “ Mootluk” which has been translated as “ aban-: 
doned?” is a kinaya or indirect expression of divorce ; therefore inten- 
tion is necessary). 

1848. سس‎ J If aman 8 to his wife, “ I have given to thee o (Aarto 

5 
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thy divorce by way of a loan:” then according to Aboo Yusoof, on whom 
be peace, she shall become divorced just as when he says “I have lent 
thee thy divorce :” and according to Mahomed, on whom be peace, divorce 
shall not be caused : and according to Aboo Huneefa, on whom be peace, 
there are two traditions in the ‘matter, (and according to one of those 
traditions, divorce is caused, and according to the other it is not). 


1849. (949.) And the Mashaikhs, on whom be peace, have differed 
regarding the rule when the husband says to his wife “I have pledged to 
thee (Ruhunto) thy divorce:” but the correct rule is, that no divorce is 
thereby caused. j 

[Note—See Rudd-ool Moohtar, Vol. II, page 714. The word ““ pledge ” 
or Rihn is not a direct expression of divorce and most of the Jurists 
also hold that it is not an indirect expression or kinaya or divorce. 
Divorce is not caused by the use of that expression, because it does not 
denote the cessation of ownership. In the Buhur-ool Raik it is laid 
down that the word is a kinaya or sign of divorce, and that if the husband 
has intention to divorce, then divorce shall be caused. As regards “ wuhubto 
or I have made a gift,” and “ audato or [have kept in wudeeut or trust,” and 
“ akrazto or I have lent,” these are held by the author of the Buhur-ool Raik 
to be kinayaat of divorce. See Vol. II, Rudd-ool Moohtar, page 766. Ifa 
man says “ Baratto, or I am released from thy marriage,” then divorce shall be 
caused, provided he had the intention, because to get released from marriage 
is to give up the marriage, and the word is therefore, used as an indirect 
expression of divorce, in which intention is necessary; but if he says 
“ Baratto, or I am released from thy divorce,” that means “ I have given up 
the divorce or I will not give divorce,” and therefore no divorce shall take 
place : there is no doubt seme difference on the question. So as regards 
the words “ Khullaito or I have set at liberty,” or “ Khullatto sabela,” 
or I have opened the way,” or “ Twrukto, I have left,” these are 
indirect expressions of divorce; and if there is intention to divorce, then 
there shall be divorce, otherwise there shall be no divorce. See Rudd-ool 
Moohtar, Vol. II, page 767. If a man uses the following words, then one 
reversible divorce shall be caused, if he has the intention to divorce :—‘ The 
divorce is on thee, t. e., Alatkai;” “ Wuhubtokat, or I have made a gift 
to thee of thy divorce ;” “ Baitokaš or I have sold to thee thy divorce,” 
provided the woman says, “I have purchased without consideration ; 
<“ Khoozee, or take thou thy divorce ;”’ “‘ Akruztokas or I have lent to thee 
thy divorce ;” “ Verily has God shaa or desired thy divorce ;” “God has 
ordered or kaza thy divorce ;” » Shaito or I have desired thy divorce]. 
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-1850. (950.) And if he says, “I have set at liberty thy divorcé”’ (that; 
is, I do no longer keep it confined with mé) or says, “I have opened the 
way of thy divorce,” or says * I have left (turk) thy divorce;” then if 
the man intends to cause a divorce, divorce shall be caused, otherwise not ; 
(because these are indirect expressions of divorce, and therefore intention 
is necessary ; see pararaph 1110 post). 

And if he says, “I am released from thy divorce,” then the Mashatkhe 
have differed in this matter, and the correct view is that divorce shall not 
thereby be caused (and even intention to divorce shall not be sufficient, 
because the expression might mean “I am not agreeable to divorce thee.” 


See paragraph 1114 post). 


1851. (951.) And if the husband says to his wife, “I have turned 
away from thy divorce,”’ the divorce shall not be caused (because the ex- 
pression means “I do not wish to divorce thee). 


1852. (952.) And if a man (having a wife), addresses her jointly 
with a man, saying, “One of you two is divorced,” then, according to 
Aboo Huneefa, on whom be peace, divorce shall not be caused on his wife, 
but according to Aboo Yusoof, on whom be peace, divorce shall be caused on 
his wife. ۱ 

1853. (953.) And if a man (having a wife), addresses her jointly 
with a strange woman and says, “I have divorced one of you two,” then 
his wife shall become divorced; and if he says, “Oneof you two is 
divorced ” and did not intend anything, then his wife shall not become 
divorced, but Aboo Yusoof and Mahomed, on whom be peace, say that the 
wife shall become divorced. 


1854. (954.) And if the man joins his wife with what is not a 
fit subject (or muhul) of divorce, such as a quadruped or a stone and 
says, “ One of you two is divorced,” then according to Aboo Huneefa and 
Aboo Yusoof, on whom be peace, his wife shall become divorced ; but accord: 
ing to Mahomed, on whom be peace, his wife shall not become divorced. 

1855. (955). And if the man joins his living wife and his deceased 
wife and says “One of you two is divorced,” his living wife shall not 
become divorced. 

[Note—See Fatawai Alumgiree, Vol. I, page 512. The formule 
“ One of you two is divorced ” or “ This is divorced or this” are in reality 
forms of Ikhbar, $.e., information ; that is to say, prim facie they are in- 
tended to convey information of an event or of a fact: but those forms are 
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also used for the purpose of Insha, i.e., creating some new right. When 
therefore the husband joins with his wife something else, then it must 
be seen whether that something is at all a fitting subject or muhul for di- 
vorce, that is, susceptible of divorce. As for instance, when a man says in 
yeference to his wife and a quadruped or a stone “ One of you two is divor- 
ced ” or “ This is divorced or this,” then here the sense of [khbar or in. 
formation is negatived, and therefore his wife shall become divorced even 
without any intention to divorce. But if he joins with his wife what is sus- 
ceptible of a divorce, as for instance, when he says, with reference to his wife 
and a strange woman, “ One of you two is divorced,” or “ This is divorced or 
this,” then the strange woman is a subject susceptible of divorce and the form 
might be an information as regards the strange woman or, in other words, 
the intention might be to convey information that the strange woman is a 
divorced woman : in such a case, if the husband has intention to divorce his 
wife, then she shall be divorced, and not otherwise. So also if he joins his 
wife with a man and says, 2“ One of you two is divorced ” or “ This is divor- 
ced or this,” then according to Aboo Haneefa, divorce shall not be caused on 
his wife except when he has the intention to divorce her—because the hus- 
band might have used the word “ divorced ” in the sense that it isthe quality 
of the man in the case and might have intended to convey that he had divor- 
ced his wife—but according to Aboo Yusoof the man is not susceptible of 
divorce, and therefore the rule with reference to the quadruped or the stone 
would apply, and the wife shall become divorced even without an intention 
to divorce. But if he says, in reference to his wife and a strange woman, 
“I have divorced one of you two,” then his wife shall become divorced 
without an intention to divorce. And if he joins with his living wife 
his dead wife and says, “ One of you two is divorced,” or “ This is divorced 
and this,” then his living wife shall not become divorced—becanse although 
the deceased is not now a fit subject for divorce, still the form might have 
been used to convey an information that the deceased had been divorced ]. 


° 1856. (956.) And if he says, “So and go is divorced thrice, and so 
and so is with her;” the latter expression being used with reference to 
his- other wife, both of his wives shall become divarced. 

So also if he says, “So and so is divorced thrice” and then after- 
wards says, “I have rendered so and so a partner with her,” each of 
them shall become thrice divorced. 

1857. (957.) And if he says to his four wives, Amongst you is one 
divorce ,” each of them shall have one divorce effective as against her 
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(because each of them gets one quarter of the divorce ; and inasmuch as 
divorce is not susceptible of fraction, each gets the whole number or one 
divorce). 

So also if ho says, “Amongst you are divorces,” or says, '' Three 
divorces” or “ Four divorces ” (each of the four wives shall have one divorce 
each), unless he intends that a fraction of each divorce shall be on each, 
in whieh case (each of the wives having been divorced by a fraction of 
each divorce, which fraction shall be considered a unity), each wife shall 
have three divorces. 


1868. (958.) And if he says (he having four wives), “ Amongst you 
are five divorces,’ then on each wife two divorces shall be caused 
(because each géts one and a quarter but the fraction shall be consideréd 
a unity) : so also as long as he goes up to eight divorces, and if he goes 
beyond eight divorces, then. each wife shall have three divorces. 


1859. (959.} And so also if he says (to his four wives), “I have 
rendered you partner in one divorce,” then this case and the case where 


he says, “ Amongst you is one divorce,” stand upon an n 09 
(that is, each shall be once divorced). À 


1860. (960.) [N وین‎ -In the Arabic tongue the present tense and 
the future tense are expressed by the same form, and, therefore, to prevent 
confusion, the past tense is used when the object: is to create a - divorce, 
Therefore if a man intends to say, “I divorce yau,” he must use the past 
tense and.say, “I have divorced you.” But if he does not wish to create 
a divorce but to give information of a divorce, then the past tense will 
not do, and the form used is, “I have already divorced” or Koonto 
Tullukto}. A man says, “I have already divorced my wife,” or “I have 
already divorced one 2 my wives ;”” or says, “ I have already divorced my 
wife called Zynub,” or “I have already divorced Zynub,” and the fact 
is that Zynub is at — his wife, the divorce shall (at present) be 
caused on his present wife, and he shall not be confirmed if he refers the 
divorce to other than his present wife (that is, he shall not be allowed to 
say, “I did not mean to cause present divorce on my wife known as such to 
the people, but I intended by using these expressions to cause present divorce 
to another wife, who is not known tothe people as my wife): and he shall 
not be confirmed in having made the reference to a past tense (that is to 
say, he shall not be allowed to say, “ 1 did not mean to cause present divorce, 
but I intended to give information that I had divorced my wife; ” he shall 
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not be allowed to say so; because if he intended to give an information 
that he had already divorced his wife, then he would have, at the same 
time that he made the declaration, gone on to explain how the wife still 
comes to be his wife; and after the declaration his explanation, based 
upon the reference to the past tense, shall not be allowed). 

And if he says, “ I have divorced the first woman whom I married,” 
or says, “ I have divorced the woman who was my wife,” or says, “I had a 
woman for my wife, and you bear witness that she is divorced: ” then in 
these cases his present wife shall become divorced, except when he admits 
(by all these expressions) a past divorce in relation to a past marriage, as 
for instance, when he says, “I have already divorced the woman who was 
my wife,” or says, “ There was a wife to me and I divorced her,” or says, 
“ I have already divorced the first woman I married,” or says, “I have 
already divorced the woman who was my wife who was called Zynub,” or 
says, “I have already divorced the woman whom I married ;” in these 
cases, the divorce shall not be caused on the woman who is in his marriage, 
when he says I intended a different woman. 


1861, (961.) A man says to his wife, “ Thou art divorced three times 
every year,” three divorces shall be caused instantly: and so if he says to 
his wife on Thursday, “ Thou art divorced on Thursday,” or says, “ Thou 
art divorced in Thursday,” the divorce is caused on her at present. 


1862. (962.) A man says to his wife in Persian, “ If this year I desire 
a woman (that is, marry a woman), then she is divorced,” and he then 
marries 8 woman before the expiry of the month of Zilhij (which is the last 
month of the year) of this year, then the woman shall become divorced. 


1868. (968.) A man divorces his wife and then says to her during 
the Iddut, “ Verily have I divorced thee,” or says in Persian, “ I have 
divorced thee,” another divorce will be caused (before the expiry of the 
Iddut, the relationship of husband and wife is not fully at an end, and, 
therefore, she could be still further divorced in the case in the text). 

And if he says, “I have already divorced thee,” or says in Persian, 
“I have already divorced thee,” another divorce will not be caused 
(because this is information of the past). 

1864. (964.) A man says to his wife, “Thou art divorced or not,” 
no divorce shall be caused according to them (the three Imams). 

But if he says, “ Thou art divorced thrice or not, ” or says, “ Thou art 
divorced once or not,” or says, “ Thou art divorced once or nothing,” one 
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divorce shall be caused according to the first view taken by Mahomed and 
Aboo Yusoof (because the negative applies tothe number and not to the 
fact of divorce) ; then Aboo Yusoof, on whom be peace, retracted from his 
(first) view, and said that no divorce shall be caused. 


And if he says, “Thou art divorced or nothing,” then Aboo Soolaiman, 
on whom be peace, says, that no divorce shall be caused, and he does not 
make mention in this matter of any difference: and it is mentioned in the 
tradition reported by Aboo Hufs that, according to the view of Mahomed, 
on whom be peace, one divorce shall be caused, and that according to the 
view of Aboo Yusoof, on whom be peace, no divorce shall be caused. 
(Nore.—See Rudd-ool Moohtar, Vol. II, page 725, “Thou art divorced or 
not,” means “Thou art divorced or not divorced,” and no divorce shall be 
caused by this expression, because the Insha, or creation of a right, must be 
with certainty, but here the husband leaves it doubtful whether he causes 
divorce or not, and therefore there is no Hekaa, or causing of divorce. So 
also as regards “Thou art divorced or nothing,” no divorce shall be caused, 
except according to the view of Mahomed, who says one divorce shall be 
caused, because according to him the expression has the same meaning as 
when a man says, “Thou art divorced or there is nothing in the world” but 
the latter alternative is untrue, and therefore the former alternative must 
be true, and therefore in the result what remains is the single proposition 
“Thou are divorced,” and therefore one divorce shall be caused; whilst 
Aboo Yusoof says, “ Thou art divorced or nothing” means “Thou art 
divorced or art nothing ” and “nothing” negatives divorce also; there- 
fore the expression means, “ Thou art divorced,’ or “Thou art not 
divorced-or-anything-else” that is to say, the husband in one part of 
his speech affirms divorce as regards the woman and in another part of 
the same speech negatives it; therefore there arises a doubt in the 
causing of the divorce. Aboo Yusoof’s view is based on the rule of 
jurisprudence that when a common noun, such as a thing, is negatived, 
then the sense is that of universality or of negativing everything. Again, 
when the husband says, “ Thou art divorced thrice or not,” or “Thou art 
divorced thrice or nothing,” or “Thou art divorced once or not,” or 
“Thou art divorced once or nothing;” here the words “ or not,” “ or 
nothing,” refer to the number mentioned which comes to be negatived, 
and, therefore, what remains is, “ Thou art divorced ;” because “or” or au 
is a particle of doubt, and the doubt refers to the number: this is the 
view of Mahomed and the first view of Aboo Yusoof. The second view 
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of Aboo Yusoof and the view of Aboo Huneefa is, that no divorce shall be 
caused in the cases mentioned; because when divorce is mentioned with 
number, then what causes divorce is not the word divorce, but the number; 
as for instance, when a.man says, “Thon art divorced,” then divorce shall 
be caused by the word “divorced ;” but when he says, “ Thou art divorced 
thrice” then the divorce is cansed by the word thrice. Sea Aboo 
Huneefa’s view laid down in the Door-ool Mookhtar as on the margin of the 
Rudd-ool Moohtar, Vol. II, page 749, in the chapter on Divorce of a woman 
with whom there has not been sexual intercourse. And the illustration of this 
principle is to be found in a case where a man divorces his wife with whom 
he has had no intercourse, in which case only one divorce shall make her 
completely bain; but stillif a man were to say as regards his wife, with 
whom he has had no intercourse, “ Thou art divorced thrice,” the result will 
be that she shall be thrice divorced, and the man shall not be able to marry 
her until the legaliser’s help is rendered: it is, therefore, clear that the 
divorce takes place as a consequence of the number and not simply as a 
consequence of the word “ divorced ;” and that the word which expresses 
the number, involves the idea not only of the number but also of the 
divorce: therefore when doubt is introduced by the use of the word “ or,” 
in the instances given above, then no divorce shall be caused. See also 


paragraph 1052 post]. 

1865. (965.) A woman says to her husband (in Persian), “ Give me 
divorce ;” the husband says, “Consider that I have given,” or says, 
<“ Consider that I have done,” or says, “ Be it that 1 have given,” or says, 
» Be it that I have done :” the Mashaikhs have differed in this matter, 
but the correct view is, that the husband must have an intention to 
divorce, and that if he intends to cause divorce (Hekaa), one reversible 
divorce shall be caused; but if he does not intend to divorce, no divorce 
shall be caused (because those expressions of the husband do not necessarily 
indicate the causing of divorce). 

And if the husband (in answer) says, “ I have given,” or says, “I have 
done,” or says, “It has been given,” or says, “It has been done,” one 
reversible (Rujue) divorce shall be caused, whether he has intention to 
divorce or not; and if he says he did not intend thereby a divorce, he 
shall not be confirmed by the Kazee. 

And if the husband says (in answer), “ Consider that it has been given,” 
or says, “ Consider that it has been done,” divorce shall not be caused, 
although he might have an intention ; just as if he had said in Arabic, 
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“Consider that thou art divorced,” when, if he says so, no divorce shall 
be caused, although he might have an intention (because the fact of her 
considering herself to be divorced does not make her divorced: he must 
do something to cause divorce on her). 

- And if he says (in answer), <“ Be thou a divorced (woman),” or 
“ Be thou divorced,” divorce shall be caused (because here the husband 
does something to cause divorce on his wife). 


1866. (966.) And if a woman says to ber husband (in Persian), 0 
not keep me,” and the husband says, “ Consider thyself not kept ; ” then 
the learned lawyers have said that, if the husband intended to (Hekaa 
or) cause divorce, divorce shall be caused, otherwise not. 


1867. (967.) And if the woman says (in Persian), “ Withdraw your 
_ hand from me,” and the husband says, <“ Consider that 1 have withdrawn 
it,” then also if he has an intention to cause divorce, it shall be caused, 
not otherwise. 


1868. (968.) And if the husband says, in the absence of a topic of 
divorce (in Persian), 16 is true that on her, (he) has given a thousand 
divorces,” and he then says he did not intend to divorce his wife, the 
word to be accepted shall be his (because it is not clear who has given a 
thousand divorces, and ‘on her’ does not refer to the wife necessarily). 


1869. (969.) And if a man says to his wife, “ Thou art not to me 
a wife,” or says, “ Not art thou to me a wife,” or says, “I am not husband 
for thee  ” Aboo Huneefa, on whom be peace, says, if the husband intends’ 
to cause divorce, divorce shall be caused, otherwise not; but bis disciples 
have said, no divorce shall be caused even if he has an intention. (See 
paragraphs 17 ante and 1112 post). 


1870. (970.) And if the husband on being asked, <“ Whether he 
has a wife,” says “ No: ” some of the Mashaikhs, on whom be peace, say, 
no divorce shall be caused according to the view taken by them (the three 
Imams); but Kurkhy, on whom be peace, says, that this case also stands 
with the same difference of opinion as the ‘one above (i. e., the case in 
the last part of paragraph 969). 


1871. (971.) And if the husband says, “ By God, thou art not my 
wife,” or says by way of argument, “ If thou hadst been my wife (then, &c., 
&c., e.g., thou shouldst have been under my protection),” or says, “Thou 
hast not been my wife,” or says, “I did not marry thee,” no divorce shall 
be caused even if he has an intention. 

4 
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1872. (972.) A man says, ‘ Every one of my wives is divorced,” or 
‘says, “ My wife is divorced,” this shall not inclade (or apply to) a woman 
who (was his wife but who) is- observing Iddut after a complete (bain) 
divorce. But if he says to such a woman, “ Thou art divorced,” the divorce 
-shall be caused (if the complete or bain divorce already given did not 
‘amount to three divorces): so also if he says (in Persian), to a ۵ 
who has obtained Khoola from him, “ This 0 of mine is thrice divorced,” 
three divorces shall take effect. 

(Norz.—If a man says to his wife, “I have divorced you once com- 
pletely or bain,” which means, “I have given you one irrevocable 
divorce,” then he must marry her again in order to have lawful intercourse 
with her: if he says, “I have given a reversible divorce,” or “ Given 
you a divorce,” then a revocable divorce shall be caused, and then the man 
‘can have sexual intercourse with her during the Iddut, and such sexual 
intercourse shall amount to a revocation. If he has given her a bain divorce, 
she is not his wife; because if she had been his wife, he could have inter- 
course with her, and, therefore, when he says, ‘ All my wives are divorced,” 
she shall not be included, and no divorce shall be caused on her ; but inas- 
much as the nikah has not wholly come to an end, because the husband is 
liable to maintain her, and so forth, he is entitled to treat ber as not having 
gone beyond the relationship of wife, und can pronounce another divorce 
on lier : but if she has already been thrice divorced, then there is no power 
left in the husband’s hands, which he could use for a divorce. ] 


1873. (973.) A man refers the divorce to certain parts (only) of the 
woman; then if he refers the same to a part (which is uncertain, and 
indefinite or) which is not fixed, as for instance if he says, “ A moiety of 
thee,” or “A third of thee,’ or °“ A fourth of thee is divorced,” or “ One 
thousandth part of thee,” the divorce shall be caused (that is, a reversible 
divorce shall be caused) و‎ so also if he refers the divorce to a fixed portion 
which is applicable to (and used to denote) the whole of the individual, 
as for instance, if he says, ‘ Thy head is divorced,” or ۶ * * #* 
(fur) is divorced,” or “ Thy neck is divorced,” or “Thy face ” or “Thy 
soul is divorced,” or “ Thy body,” a (reversible) divorce shall be caused; 
but if be says, “ Thy blood is divorced,” then, in this matter, there are tivo 
(conflicting) traditions: and if he says “Thy belly,” or “Thy back,” 
then Sheikh-ool Imam Shumshool Ayma Surukhsy, on whom be peace, 
says, that according to him, divorce shall not be caused. 

And if he refers the divorce to a certain (and definite) part, so that the 
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whole of the individual is not implied by that part, as for instance, if he 
says, “ Thy hair is divorced,” or “ Thy chest,” or “Thy thigh,” or “Thy leg, 
(or foot),” or “Thy hand,” or “ Thy anus,” or any other like part, then 
divorce shall not be caused. 

And if he says, “ This head is divorced,” pointing towards the head of 
his wife, then the correct view is that divorce shall be caused just as if he 
says, “ This thy head is divorced.” 

And for this reason (that is, because the use of the word “ head ” is indi- 
cative of the whole of the body), if a man says to another man, “ I have 
sold to thee this head for a thousand dirhems,’’ pointing to the head of his 
slave, and the purchaser says, “I have accepted,” the sale shall be valid, 
(For the reasons of the rule stated in this paragraph, see Rudd-ool Moohtar, 
Vol. II, page. 714). 


1874. (974.) A man says to another, “Inform my wife of her divorce 
(that is, that I have divorced her)” or “Convey to her the glad ti- 
dings (said by way of sarcasm) of her divorce,” or “Carry to her, her 
divorce,” or “Inform her that she is divorced,” or “ Tell her that she is 
divorced : << the wife shall become divorced instantly, and the divorce shall 
not depend on her receiving the information (or news of the divorce, or 
that the husband said so), and shall not depend (in the last case) on the 
person requested telling her what he was charged with. - 

And if the husband says to another, “ Tell her ‘ Thou art divorced,’ ” 
the divorce shall not take effect until the person requested says so (that 
is, until he pronounces the very words, “ Thou art divorced”). 


(Nore.— See Rudd-ool Moochtar, Vol. II, page 789. If a man says 
to another man, “ Authorise my wife to divorce herself;” here the im- 
perative form implies that the husband appoints the other man as his 
vakeel for the purpose of giving authority to his wife, in the same way as 
the husband himself could vest her with authority to divorce herself : 
in such a case, if the vakeel does not vest the wife with authority 
to divorce herself, she shall not have the authority. But if the husband 
says to another, “Inform her of her authority,” that means, “ Inform 
her that I have vested her with authority to divorce herself,” that 
is, “I have already vested her with authority, and you inform her 
of this ;”” here the husband declares that he has authorised his wife 
to divorce herself. Therefore her authority does not depend on the infor- 
mation to be conveyed by the other ; because, even if before the messenger 
gives her the information, she gets information from other sources, and 
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divorce herself, the divorce shall bé valid. Therefore, arguing from ana- 
logy from what is stated above in the Rudd-ool Moohtar, it is clear that 
in paragraph 974, when the husband says, “Inform my wife of her divorce,” 
this means that the husband has already divorced her and he admits or 
declares the divorce and wishes the woman to be informed of it ; the divorce 
therefére takes place at once even before the information reaches her; because 
a divorce takes effect from the time it is given and not from the time the 
woman hears of it. And so also if he says, “ Tell her she is divorced,” this 
meéans ho hás alroady divorced her, and he tells the man to go and tell her. 
But when he says, “ Tell her ‘ Thou art divorced,’ ” this means “I appoint 
you as my vwakeel, you should go to her and address her—‘ Thou art 
divoreed,’ and give her divorce: ” therefore until the man goes and divorces 
the woman, there is no divorce; because the husband has given no divorce 
ab all; but has asked another man to give the divorce. } 

1875. (975.) And if a person says to another, “ Write to-her, her 
divorce (that is, write to her that I have divorced her),” it is fit that divorce 
should take effect instantly (without waiting for the writing), just as when 
the man says, “Carry to her, her divorce,” and just as when he says, 
“ Write to my wife that she is divorced.” (See Rudd-ool Moohtar, Vol. II, 
page 703: here the husband admits that he has given a divorce and asks 
another man to write, and, therefore, the woman becomes divorced whether 
she is written to or not, and whether the writing reaches her or not). 

1876. (976.) A man says to his wife, “Thou art divorced like the 
(Sanja or) weight of a Danik :” one divorce shall take effect. And if he 
says, “Like the Sanja of a Danik and @ moiety,” then two divorces shall 
take effect. 

So also if he says, '“ Like two dirhoms,” one divorce shall take effect. 
And if he says, “ Like three dirhems,” then two divorces shall take effect. 

The result is that, if the man compares the divorce with that which is 
weighed by one Sanja (or a unit of weight) then one divorce shall he éaused; 
bub if he compares the divorce with that whichis weighed by two Sanjas 
then two divorces shall be caused. And if he compares the divorce with that 
which is weighed by three Sanjas or more, then three divorces shall take affect. 

` Thus Danik is weighed by one Sanja (or unit of weight) 5 wid? two 
dirhoms are also weighed by one Sanja. 

` And one ånd half Danik are weighed by two Sanjas, and so 9 — 
dirhems are weighed by two Sanjas. (See Fatawai Alumgiree, Vol. I, 
page 523). 
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` Accordingly, this class of cases is governed by this rule. (Thus probably, 
if aman says, “ Like eight two-anna pieces,” one divorce shall be caused, and 
مه‎ also if he says, “ Like two eight-anna pieces: ” but if he says, “ Like nine 
two-anna pisces,’ or “Three جو سو‎ pieces; '' then two divorces shall 
be caused}. 

1877. (977.) When a man joins (in divorcing) two wives, one of 
whom is validly married to him and the other is invalidly married, saying, 
“One of you two is divorced,” then the woman who has been validly 
married shall not become divorced, just as when a man joins a married wife 
anda stranger, saying, “One of you is divorced;” (see paragraph 953 
and 955; but if he says, “I have divorced either of you two,” then the 
wife validly married shall become divorced, because this expression is only 
Insha and not Ikhbar). 

1878. (978.) And if a man has two wives, the name of each of whom 
is Zynub, and the marriage of one of them is valid and that of the other 
invalid (Fasid), the husband says, “ Zynub is divorced  ” the wife whose 
marriage is valid shall become divorced, and if the husband says, “I 
intended the other wife (that is, the one not validly married), he shall not 
be confirmed by the Kazee ; just as if a man (having only one wife, whose 
name is Zynub) says, “ Zynub is divorced,” the fact being that his wife’s 
name is Zynub, then his wife shall become divorced ; and if he says “ (by 
Zynub) I (did not mean my wife, but) intended (to refer toy a strange 
woman,” ho shall not be confirmed by the Kazee. 1 

So also if he says, “ One of my wives is divorced ” (he having two 
as aforesaid, one of them having been validly married, and the other 
invalidly married), then the wife validly married to him shall become 
divorced: (here the expression does not admit of Ikhbar and is only Insha ; ; 
see also paragraph 960). ۰ 


1879. (979.) And if he joins two wives, one of whom has been — 
validly. married and the other invalidly married to him, saying “I 
have divoreed one of you two,” then the wife validly married shall 
become divorced ; just as if he joins. a woman married to him and one 
who is a stranger to him, saying, “I have divorced one of you two,” his 
married wife shall become divorced. (See paragraph 953.) 

1880. (980.) If a sleeper divorces his wife (that is, if a man while asleep 
happens to utter words of divorce in reference to his wife), and aftor he 
awakes he is informed of the fact (that be, while asleep, gave utterance to 
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expressions of divorce in reference to his wife) and he then says, “I 
permit (or ratify and confirm) that divorce,” the divorce shall not be 
caused (on his wife). 

1881. (981.) So also if a minor divorces his wife, or if a stranger 
(or a volunteer) divorces the minors wife, and the minor permits the 
divorce (given by him whilst a minor or given by the stranger) after attain- 
ing majority, (that divorce shall not be caused). 


1882. (982.) And if the sleeper (asin paragraph 980), says after he is 
awake, “I have caused (auka) that divorce, ”’ or says,“ I have rendered it 
(viz., the divorce given while asleep) divorce,” the divorce shall take effect. 

So also if the minor (as in paragraph 981) says so after majority 
(the divorce shall take effect). 

[Note to paragraphs 980, 981 and 982. See Rudd-ool Moohtar, Vol. IT, 
pages 699 to 702. The minor being what is called Muhjoor-an-it-tusurroof, or 
having no capacity to act, the divorce given by him has no effect; on the 
other hand, that divorce is batil, that is, it has no existence at all, just as 
if he had never pronounced the words of divorce: when he attains majority 
and refers to the same divorce which he had pronounced during his minority, 
and which had, owing to his minority, no existence and was batil, saying, “I 
ratify that divorce,’ ” meaning he ratifies a divorce which, in reality, never 
had any existence at all, even then such divorce shall not be caused ; for a 
thing which is batil or which has never had an existence is not capable of 
being ratified. But if the minor, after attaining majority, says, “I cause 
that divorce,” that is, °“ I cause divorce of the nature or kind such as I 
caused during minority, but which could not take effect owing to my 
minority, ” then the divorce shall be caused ; because by the word “ that” 
is meant the kind or “jins” of divorce, and not the identical divorce 
involved in the words uttered during minority: but if he says, “ 40 
al-lazee tuluffus to hoo,” or “ I cause that divorce which I pronounced, ” then 
no divorce shall be caused; because this divorce refers to the identical 
divorce which as above stated was batil. Just as if a man says to his wife, 
“Thou art divorced a thousand divorces,” and then afterwards he says, 
not as a qualification of what he had said before, but as a new beginning, 
<“ Three of the thousand divorces are upon thee and the rest are on thy 
co-wives ;”” here no divorce shall be caused on his co-wives; because when 
he had caused a thousand divorces on one wife, that wife became divorced 
by three divorces, and the rest of the number thousand became batil 
and lagho ; and therefore there was no divorce in existence which could 
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be caused on the other wives. The case of a sleeper is similar to that of a 
minor except that a sleeper’s words have no effect on account of absence of 
intention or inttfat-il-tradut, and the words uttered by him while asleep 
are batil: and it is on account of the absence of intention in a sleeper 
that his words uttered while in a state of sleep cannot be said to be sadiq 
or true and Kazib or false, and cannot be said to amount to Khubur or 
information and Insha or creating a thing. Therefore, if after he is 
awake he refers to the identical divorce which he pronounced whilst in 
sleep, and which had no existence, the divorce now given shall have no 
effect, whereas if he refers to what he did in his sleep simply as a reference 
to the kind or jins of tulak, then the present divorce shall be caused. So 
also the divorce pronounced by the following persons shall have no effect :— 
viz., an insane man or Mujnoon ; an idiot or Matooh ; a Moobursum ; a man 
who has fainted or Mooghma alath ; a Mudhosh. A Mujnoon or one insane is 
then defined at page 699. So also a Matooh at page 700; a Moobursum 
is one who is affected by the Bu'sam a disease which develops into a hot 
swelling in the region of the liver and reaches up to and affects the 
brain ; a Mooghma alaih is one affected with Ighma, which is an affection 
of the heart or the brain, by which the sense of preception and the power of 
mobility are rendered useless, and his akl or reason remains in a state of 
torpor ; a Mudhosh is a person affected so as to make him stare vacantly. ] 


1888. (983.) A man having two wives says to one of them, “Thou 
art divorced four times”, and she says, “Three divorces are sufficient,” and 
the husband then says, “‘ I have caused the excess on so and so (that is, on 
the other wife),”’ then on that so and so no divorce shall take effect (because 
the excess over three is batil. See note to paragraph 982), 

So also if the husband says (in reply as aforesaid), “ Three divorces 
are for thee and the remainder is for thy companion,” the other wife shall 
not become divorced. 


1884. (984.) A man says to his wife, “Thou art divorced once or 
twice,” one divorce shall take effect, and the husband shall not have the 
option (to say that by this expression two divorces are effective). 


1885. (985.) A man says to his wife, “ Verily, God has divorced 
thee,” or says to his slave,“ God has emancipated thee ” (in the form of 
a prayer or imprecation) : it is said in the Wakiyat, that the divorce shall 
take effect, whether he (himself as contradistinguished from God) has the 
intention (to divorce or emancipate) or not, whilst it is said in the Ayeeoon 
and the Bukkaly, that if the man intends (to give) a divorce, then the 
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divorce shall be caused, otherwise not. But if he is questioned by another 
person who asks, “ Hast thou divorced thy wife?” and he says {in answer) 
>» God has divorced her,” then the divorce shall take effect. So also in 
the case of emancipation. 

[Note.— Verily has God divorced thee,” has two meanings in the 
Arabic language; one meaning is prayer or imprecation, that is, “ May 
God make thee divorced :” if the expression is used in this sense, then 
there should be no divorce, because the husband does not divorce her 
himself, but invokes a curse on her: the other meaning is, “I have 
divorced thee, and because everything done by man is done by God,therefore 
God has made thee divorced ;” this sense requires that ‘the woman should 
become divorced. Therefore, according to the Ayeeoon and the Bukkaly, 
when the expression admits of two meanings, the question must depend on 
intention. The Wakiyat takes the expression in the second sense, and the 
author of it, therefore, does not hold intention to be necessary. If the 
expression is used after a question is put, then the woman shall become 
divorced ; because here the second sense only is possible, and it shall be 
presumed that the husband has used the expression in the sense of Ikhbar 
or information. So also in the case of Emancipation. See also Rudd-ool 
Moohtar, Vol. II, pages 712 and 718.[ 

1886. (986.) A man says to his wife in anger or in quarrel (in 
Persian), “Oh! thou of a thousand divorces, go away. (t.e., Oh, thou 
divorced a thousand times, or thou a-thousand-times-divorced one, get 
away),” the woman shall become thrice divorced (although he had not 
divorced her before, and the expression used shall be considered as divorce). 
So also if he says, “ Oh, thou a divorced (woman)!” she shal) become 
divorced (now, without there having been a previous divorce). And if he says, 
“ Oh, thou a thrice divorced (woman) !” she shall become divorced thrice. 
(Such expressions are often used in anger or in quarrel; but whenever used 
they have the same effect). 


1887. (987.) And if the husband says to his wife in Arabie, “Go 
thou a thousand times,” having the intention to divorce, the woman shall 
become divorced thrice (because this expression is an indirect expression, 
and therefore intention is necessary. See Rudd-ool Moohtar, Vol. I, 
page 761). 

1888. (988.) A man, after having intercourse with his wife, divorces 
her once, and then after this وی‎ says, “I have rendered the same 
divorce complete (bain) M “I have rendered that divorce, three di- 
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vorces : << the traditions have differed in regard to the matter; and the 
correct view is that according to Abao Huneefa, on whom be peace, the 
(single) divorce (given as aforesaid) shall become complete (bain), and it 
shall become (effective in like manner as) three divorces. But according 
to Mahomed, on whom be peace, it shall not become complete (bain), hut it 
shall become (equivalent to) three divorces. And according to Aboo 
Yusoof, on whom be peace, it is correct to render the (single) divorce, 
complete (bain), but it is not correct to render the same (equivalent to) 
three divorces. 

[Note to 988, 991 and 992. See Rudd-ool Moohtar, Vol. II, page 740. 
The substance of a thing and a certain quality attached to it must co-exist, or 
strictly speaking, the conception of the quality issubsequent to that of the 
substance, although in regard to time both are co-eval. At any rate, when 
the quality of the thing is sought to be changed, and a new quality is sought 
to be attached to it, then it is reasonable to suppose that the thing itself 
came into existence before the new quality could be attached to it. In the 
instance given in paragraph 988, the husband caused the divorce to come 
into being with the quality of singleness, or, in other words, with the quality 
of being reversible attached to it. So that, according to Aboo Huneefa, 
itis competent to him to change the quality of being reversible into a 
quality of completeness and being irreversible, or, in other words, to 
change the quality of oneness into that of being triplicate. So also he 
might change that quality into a quality of being double. The case is 
supposed to be that of a woman with whom there has been intercourse, 
because such a woman requires three divorces to complete her separation, 
whereas a wife, with whom there has not been sexual intercourse, becomes 
completely separated only by one divorce, and there is no Iddut ; and in 
her case the divorce has done its work and is no longer of any efficacy. 
It must also be noted that the husband must change the quality of 
the divorce before the Iddut expires; because after the expiry of the 
Iddut, the woman becomes a total stranger, and no divorce can be 
caused on a stranger; whereas during the Iddut of the wife, it is com- 
petent to the husband to give a fresh substantial divorce. So also in the 
case in paragraph 991, the quality of completeness is sought to be attached 
before the divorce is brought into existence, and therefore such quality shall 
not be attached to the divorce and the divorce shall be single and 1, 
So also in paragraph 992: but if in the case in paragraph 992 the husband 
had sought to attach the quality of completeness to the divorce after the 
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woman shall have entered the house, then the divorce shall become complete; 
because the divorce shall have then come into being as in paragraph 988, 
See also paragraph 1088 post]. 


. 1889. (989) And if a man after having intercourse with his wife 
divorces her once, and then says during the Iddut, “ I have rendered obli- 
gatory on my wife three divorces with (and inclusive of) that divorce (that is 
three divorces including the former one),” or says, “ I have rendered obli- 
gatory on her two divorces with (and inclusive of) that divorce (that 
is, two divorces including the former one) ;” then the divorces shall take 
effect according to what he says (that is to say, in the first case three 
divorces shall be caused, and in the second case two divorces shall be 
caused). 

But if he says, “I have rendered obligatory on her three divorces,” 
then three divorces shall take effect (the one already given being counted as 
one); and if he says, “I have rendered obligatory on her two divorces,” 
then two divorces shall take effect (the one already given being counted 
as one). 

1890. (990.) And if a man divorces his wife once, and then revokes 
the divorce, and then says, “I have rendered that divorce complete 
(bain), the divorce shall not become complete (bain), because the hus- 
band is not competent to render the revocation void. 

1891. (991.) And if the husband, after having intercourse with his 
wife, says, “ When I shall divorce thee once, then that divorce shall be 
complete, ” or “ Then that divorce shall be (equivalent to) three divorces,” 
and he afterwards gives her one divorce: he shall certainly be entitled 
to revoke (that is, his right to revoke shall not-be lost to him) and that 
(single) divorce shall neither become complete (bain), nor shall it become 
(equivalent to) three divorces; because he has attributed the quality of 
completeness or the quality of the divorce being triple before the divorce 
had actually come into existence (thus if the man says, “If you onter 
this house you will become thrice divorced,” then on the condition being 
-ealised, she shall become thrice divorced; but if he were to say, “ If 
you enter this house you will become divorced” and then says, “I 
render that divorce complete,” she shall become only once divorced, and 
the divorce shall not become complete, because the quality was attached 
before the divorce actually took effect). 

` 1892. (992.) Andif a man says to his wife, “ When thou shalt enter 
the house then thou shalt be divorced,” and afterwards he says before 
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(the condition was realised, i. e, before) the entry in the house was made 
by the woman, “I render this divorce complete (bain), ” or says, “ I render 
this divorce triple,” the divorce shall not have attached to it the quality 
sought to be superadded by him by the additional expression ; because the 
divorce itself was not operative (and, therefore, there is nothing which 
could be clothed with the additional quality). 


1893. (993.) If a man says to his wife, after he has had intercourse 
with her (in Persian), “ One divorce upon thee,” “One divorce upon 
thee,” “ One divorce upon thee,” three divorces shall take effect; just as 
if he says in Arabic, “ Thou art divorced,” “ Thou art divorced,” 0 
art divorced,” in which case three divorces take effect: (that is, he repeats 
the sentences without the conjunction ; but the effect is the same as if he 
repeated them with the conjunction. Whenaman says “ Zaid is standing, 
Zaid is standing,” then the latter is takeed of the former: so it might be sup- 
posed that where the sentences regarding divorce have been repeated there 
also it is a case of takeed, or repetition so as to add force to the first expres- 
sion. To guard against this inference, the rule is laid down that such 
repetitions in cases of divorce have the result not of takeed but of tasees, 
that is, of a fresh and additional idea being involved in the sentence which 
is repeated : such a course is adopted because it is preferable to attach 
a fresh meaning to an expression than to read it in the sense of a mere 
repetition. See Rudd-ool Moohtar, Vol. II, pages 747 and 748, and also page 
735. Divorce may be given in a form of expression in which the divorce 
is associated with quality which might be repeated without or with tho 
conjunction, 6.g., “Thou art divorced once, once, once;” or “ Once and 
once and once, ” or there might be a repetition of the word divorce without 
or with the conjunction, e.g., ““ Thou art divorced, divorced, divorced; ” or 
“ Divorced and divorced and divorced,” or the form of expression might be 
one in which the sentence is repeated, without or with conjuction, و.6.9‎ 
“Thou art divorced, thou art divorced, thou art divorced,” or “ Thou 
art divorced and thou art divorced and thou art divorced : ”” the conjunction 
used might be “and” or bul or fat or soomma, which also are words of con- 
Junction having the same sense as and with a shade of difference in each: 
in these cases if the woman is one with whom there has not been sexual 
intercourse, then the first mentioned divorce shall be caused, and she shall 
become bain by that divorce, and there shall be no Iddué on her; and there 
being no Iddut on her, and the relationship of husband and wife having 
been cut off by one divorce, the other divorces shall not be caused ; but if 
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the-woman is one with whom the husband has had intercourse, then all the 
three divorces shall take effect; and if the husband says, “I intended to 
use the repetitions in the sense of takeed,’”’ he shall not be confirmed by 
the Kazee, but-he may be confirmed dyanuéwn, or morally, and in oon- 
science, because preference is given to (a8668). 


1894. (994.) And if a man says to his wife (in Persian), “ Divorce: on 
thee,” or says, “I have given divorce to thee,” intending thereby three divor- 
ces, his interition is admissible. (See note to paragraph 921. Tulak is the 
musdur or the infinitive mood : it is singular in number, and it may mean a 
real unit, i.e., number one, or it may mean a metaphorical unit, which, in cases 
of divorce, consists of three in number, because three is the largest 
namber of divorces which it is in the power of the husband to cause on the 
wife. Therefore when a man says, “ Divorce on thee,” then primá facie 
one divorce would be caused; but if thereis an intention to cause three 
divorces, then that intention is admissible; because the word divorce 
might have been-used by him in the sense of a metaphorical unit. It 
follows from this that the intention to cause two divorces is inadmissible ; 
because number two is neither a real unit nor a metaphorical unit. But if 
the wife isa slave girl belonging to another person, then, inasmuch as 
slave wives get completely separated by only two divorces, the intention 
to cause two divorces is, in her case, admissible, because the number two 
would then be-a metaphorical unit). 

1895. (995.) A man says to his wife, “ Tivorce on thee” (mis-spelling 
and mis-pronouncing the word, and using a mistaken letter of a similar sound 
calling it: 5% instead of طلاق‎ ), then this incorrect use of the word divorce 
(i.6., this mis-spelling and mis-pronouncing) might arise in five (different) 
ways ; one of which has just been stated (i.e., where he mis-pronounces the 
first letter and pronounces Toai, رط‎ like Tai w); and secondly, when he (mis- 
pronounces the last letter using Ghyn è instead of Qaf J and) says “ Divorgh 
on thes ;” and thirdly, when he (mis-pronounces the first letter which is 
Toai band pronounces it as Tai & and also mis-pronounces the last letter 
which is Qaf J and pronounces it as Kaf $ and) says “ Tivork on thee ;” 
and fourthly, when he (mis-pronounces the last letter which is Qaf ق‎ and 
pronounces it as Kaf J and) says “ Divork on thee;” and fifthly, when 
he (mis-pronounces the first letter which م1‎ Toai ط‎ and pronounces it as Tai 
w and also mis-pronounces the last letter which is Qaf ق‎ and pronounces it 
as Ghyn~ and) says “Tivorgh on thee.” It is reported from Sheikh-ool 
Imam Aboo Baker Mahomed, son of Fuzul, on whom be peace, that a dis- 
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tinction shall be made between a man of letters and one who is ignorant (or 
illiterate), and that if the man is a man of letters, then divorce shall not take 
affect; (because he would be supposed to have purposely used the wrong 
word with a motive); but if he is an ignorant man, divorce shall take effect: 
but he afterwards resiled from this view, saying that divorce shall take effect 
mall these (five) cases without any distinction whether the man be a 
man of letters or an ignorant man ; because people generally regard all these 
(five) words as words of divorce, and do not make a distinction between 
them; and that there are some people who cannot elegantly pronounce 
words (although they might be men of letters) and who sometimes intend to 
divorce (by correctly pronouncing the same), but from their lips all this (mis- 
pronunciation) comes forth in a state of anger and in quarrel: then people 
asked him what if the man is an Arab; and he said, although he might 
be an Arab, still the same rule will hold good; because there are some 
amongst the Arabs who use «$ (small Kaf) in the place of J (big Qaf): and 
(he went on to say) if the man says, “ I intentionally did so, (that is, I in- 
tentionally mis-pronounced the word) in order that divorce might not be 
caused,” the man shall not be confirmed by the Kazee, but he shall be 
confirmed as between him and his God ; except when, before pronouncing 
the word, he cites witnesses, saying to them, “ Verily, my wife demands 
divorce from me, whereas I do not intend to divorce her, and (therefore) 
I shall pronounce the word in this way (that is wrongly), in order to put an 
end to the quarrel,” and he then pronounces the word in this way (i. e. 
pronounces it wrongly) and the witnesses hear the mis-pronunciation ; so 
that if the witnesses testify to all this before the Kazee, the Kazee shall 
not decree divorce. 

And from the same Sheikh-ool Imam it is (also) reported that he said 
people asked my Fatwa regarding a Turk (a man of Turkey), who said to 
his wife, ““ Tivorce upon thee (using œw tai instead of + toai), whilst in the 
Turkish language, tulak with œ (tai) instead of b (toai) means spleen, the 
husband saying, “ I meant spleen by the word, and I did not mean divorce 
by it,” then I said, divorce shall take effect, and the man shall not be con- 
firmed in his explanation by the Kazee, because this mis-pronunciation is 
such that the same does come out of people’s tongue, especially in a state 
of anger and in quarrel, and that from what is obvious (and clear), divorce 
shall take effect and the man shall not be confirmed by the Kazee. (See 
Radd-ool Moohtar, Vol. II, page 706, where the same matter is discussed), 

1896. (996.) A man divorces his wife or emancipates his slave, or 
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gives him the status of و‎ Moodubhur and uses the Arabic language, but 
the man does not know Arabic; then if he knows that the expressions used 
constitute the causing of the divorce or emancipation, but does not know 
the meaning of the words, then divorce or emancipation shall take effect : 
and the status of a Moodubhur shall be validly conferred, although he might 
not know the meaning of the words. 

But if he does not know that these words are words of divorce or 
emancipation, and he has been tutored to say, “I have divorced my wife,” 
or “ My wife is divorced,” and he accordingly says so, then the same rule 
holds good, viz., that the divorce or emancipation shall take effect. 

And if a man sells using the Arabic language, and he does not realize 
the meaning of the words (that is, does not know the meaning of the 
words, and does not know their import, whether they are used for sale or 
for any other object), the sale and purchase are not valid. 

And if a woman is tutored to say, “I have released my husband from 
the dower,” and she says so accordingly, the husband shall not be relieved 
of the dower: and similar cases are presently, (see paragraph 1748 post), 
to be dealt with (and to be discussed) in the section on Khoola, if God so 
wills it. 

[Norz.—See Rudd-ool Moochtar, Vol. II, page 698, where the case of 
the husband and of the seller are stated as bere, without any reason being 
assigned for the rule. So alsoin Futawai Alumgiree, Vol. I, page 498. The 
reason seems to be this: in the case of sale, there is a consideration and 0 
also in the case of release from dower, and the party must understand 
precisely what he is about, and what is the effect of his act when it affects 
property: but in the Arabic language the formula for divorce is the 
commonest form of speech; and being designed by the Shera to have a 
particular effect, ignorance of law is no excuse, especially when the result 
is not so disastrous as in the case of property: if the husband has no 
intention to divorce, the easiest thing for him to do is to marry again. 
Compare paragraph 41]. 

1897. (997.) And if a man says to his wife, “Thou art divorced if 
God wills (In-shaa Allah-o-tala)” and he does not know the meaning of the 
words “If God wills” (even then, t.e., even if he does not know the mean- 
ing of the words “If God wills,”) the divorce shall not take effect (as it 
will not take effect if he knows the meaning of those words), because 
divorce with these exceptional words used, viz., “If God wills” is void; 
and the knowledge of the man or his ignorance in regard to the same (that 
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ig, in regard to the meaning of those words), is equal: and this case is com- 
pared to the silence of a virgin, when her silence is rendered (and construed 
into) consent according to the Shera, and no distinction shall be observed 
regarding her knowledge or ignorance (whether silence is or is not consent; 
as for instance, a virgin is of age, and her father or grand-father asks her 
permission to give her in marriage, and she keeps quiet, not knowing that 
her silence is consent; then her silence shall be taken to amount to a consent 
on her part, and she shall have no authority to question the validity of the 
marriage: if the guardian is other than the father, then she must consent 
in express words: or if there is a minor girl and she is given in marriage by 
ہ‎ guardian other than the father or the grand-father, and she knows of the 
marriage, but does not know whether she has theop tion of puberty, and on 
attaining her puberty, she keeps quiet, the marriage shall be valid: if the 
father or grand-father has given her in marriage, then she is not entitled to 
annul the marriage on attaining her puberty. See paragraphs 254, 255 
and 257). ۱ 

And this rule is clear when the man (although he does not know the 
exact meaning of the expression “If God wills,” still) knows that the 
expression ‘‘If God wills,” if used immediately after the expression of 
divorce, renders the divorce void (that is to say, if with such knowledge 
he uses those words, then it is clear that there will be no divorce); but 
if he does not know this (that the use of the expression avoids the divorce) 
then (even) the result is the same. 

But if the man knows this (that the expression “ If God wills,” when 
used after the expression of divorce avoids the divorce) and intends to 
cause divorce, (without intending to give expression to the words “ If God 
wills,”) but the words “If God wills” came from his tongue (or lips), 
unintentionally, even then divorce shall not be caused. And it is reported 
from Shuddad, son of Hukeem, that he said that he differed from Khuluf, 
son of Ayoob, in regard to the rule in this case, he (Shuddad) saying that 
effect will be given to the words “If God wills,” (although uttered 
by a slip of the tongue) and the divorce ought to become void, whereas 
Khuluf, on whom be peace, said that the words, “If God wills” were 
void (as having been used unintentionally by a slip of the tongue) and 
the divorce was effective ; that Khuluf, on whom be peace, said he saw 
Aboo Yusoof, on whom be peace, in a dream, and that he (Khuluf) said (in 
his dream) to Aboo Yusoof, that there was a difference between him and 
Shuddad in the case, and that Aboo Yusoof, on whom be peace, said to him 
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(Khulnof), “ Put your question,” whereupon he (Khuluf), put the question, 
and then Aboo Yusoof said, “ The words ‘ if God wills’ will be operative ; ۳ 
that he Khuluf then asked “ Why?” and Aboo Yusoof said, “ Dost thou 
(not) see if a man says to his wife, ‘Thou art divorced,’ but the words ‘ or 
not divorced’ came out from his tongue, will the divorce take effect ? ” 
he (Khuluf) said “No;” and Aboo Yusoof then said, “This is also 
the result in this case.” 

[Nors.—See Hedaya, Vol. II, page 233, where the matter is set out 
as follows :—‘ And if a man says to his wife, ‘Thou art divorced if God 
wills, using the conditional clause (that is, the words ‘If God wills’) 
in immediate sequence to (i.e., immediately after) the divorce clause (ċ.e., 
‘Thou art divorced’ or, in other word, giving utterance to the whole of 
the expression so as to make the conditional clause follow the divorce clause 
in an immediate and unbroken sentence and without a stop, so as to make 
the whole of the sentence operative as one and entire whole, and not with 
a stop after the divorce clause, the result of which stop would be that the 
divorce clause would become operative and the conditional clause would 
then become ineffectual) then the divorce shall not take effect; because 
the Prophet, on whom be the mercy and praise of God, has said, ‘Whoever 
swears a divorce or manumission (that is, makes it dependent on a condition) 
and says,—‘If God wills’ (using the expression if ‘God wills’ as ex- 
pressive of condition) using the latter expression in immediate sequence 
to the former sentence, then he shall not be forsworn.’ Another reason is, 
that the man used the expression ‘If it please God’ in the form of a condition 
and, therefore, in this sense (.e., on account of the form used) that expres- 
sion (i.e., ‘If God wills’) becomes a condition on which the divorce clause 
depends : the divorce, therefore, is one which is negatived (by the man him- 
self) before the realisation of the condition ; but here the condition is one 
which it is impossible for human being to know (that is to say, no 
man can say whether God has willed the divorce or not); and, there- 
fore, making the divorce conditional upon the will of God is (in reality) 
to negative the divorce. But (in order that the divorce might be 
negatived or nullified) it is necessary that the condition should follow 
the preceding sentence in immediate sequence, like all other condi- 
tions, because if the man (after having given utterance to the first part 
of the sentence) stops, then the preceding sentence becomes operative.” 
See also Rudd-ool Moohtar, Vol. II, pages 841 and 842, where the following 
instances of the use of In-shaa Allah-o-tala are explained. If a man says, 
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“Thou art divorced if God wills,” then divorce will not be caused 
without any difference of opinion. So also if he uses other expressions 
of Istisna or exception. These expressions, it may be remarked, are called 
expressions of - exception, because the operation of “ Thou art divorced ’’ 
is, that divorce should be caused; but the expression “If God wills” 
negatives that operation, and excepts it, so as to confine it only in case God 


wills the divorce. “Other expressions of exception are الآ ان‎ or but that, e: J.» 


“Thou art divorced but that God wills ات "بالق $ ~ ان بشاء الله‎ : 80 also , اه لم‎ 
or if not : and 134 or when : and ما‎ or whenever : and مالم بشاء!‎ or until not. 


Also 9 or if not; as for instance, when a man says, <“ Thon art divorced if 
thou hadst.no-father Si و لوہ‎ ; 3” here-there will be no divorce because she, no 
doubt, had or has a father: or “ If thou hadst no beauty — لوا‎ ° or “If 


I had not loved thee ۰ ولا آني‎ The Door-ool Mookhtar says, that the 0X- - 
pression 1 wit or God bé praised, is an expression of exception as Ibn-i- 


Hommam holds in his Futawa. But, the author of the Rudd-ool Moohtar says P 
the only work of Ibn-i-Hummam, with which he had come across is the 
Fath-ool Kudeer, which leads to a contrary inference, and that he never came 
across the Futawa ascribed to اس یسا‎ The Futh-ool Kudeer says, if 
aman is made to swear thus —E ان‎ iy le g RG ia و الله‎ or “By. God, 

I willnot speak to such and such a person, may God pardon my sins, if God 
wills; ” here “If God wills ” is not an exceptional clause, and the oath is 
binding on him ; because the words “ May God pardon my sins »” intervene 
between the’ first expression and the alleged exceptional clause. ` And the 
clause “ God -be praised” stands on the same footing’ as “May God 
pardon me for my sins ;” and if tlie latter expression liad been an Fstisna, 
then the result contended for by the Futh-ool Kudeer in the instance above’ 
given would not have followed ; because then there- would: have been an 
stina, vis., “ May God pardon me for my sins” immediately. following. 
the first. expression, and the oath involved in that expression. would. 
not, in that case, have been binding. Therefore the expression ‘ God 
be praised,” ig' not an Istisna. -Tho Rudd-ool Moohtar. then shews. 
further.that, if a man is made to swear to a thing, he might get out of. 
his oath by whispering to himself in a low voice immediately efter the 
oath, the expression “ If God wills; ’’ and the way to.avoid that is- to make 
the man to take the oath and to go on to say- immediately after the oath, the 
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expression “ God be praised,” in a loud voice ; so that after this even if he 
were to say to himself “If God wills,” the exception could not save him 
from the consequences of a false oath. If the man joins something else 
with God and says, “Thou art divorced, if God wills and if Zyd wills,” 
‘Sor if God wills and if Zyd comes or beats,” even then no divorce 
shall take place; because there are two conditions, and one of them is 
1222088116. If a man says, “Thou art divorced three times and three 
times if God wills,” then the woman shall be thrice divorced, as the result 
of the expression “Thou art divorced three times,” and the Zstisna will 
apply to the expression “and three times.” If he brings the Istisna 
antecedently and says, “ If God wills, thou art divorced,” then, according to 
Aboo Haneefa and Mahomed, divorce shall be caused, because they hold that 
here there are two independent sentences one having no connection with the 
other: but Aboo Yusoof says, that the second expression is conditional on 
the first, and therefore no divorce shall take place. Some hold that the 
views taken by the three Imams are just the reverse of what has been 
stated above. However, preference is given to the view that divorce does 
not take place in the case above stated. But if the man says, “ If God 
wills then thou art divorced,” divorce shall not take place, without any 
difference, because the use of the word then shews that the whole of the 
expression is و‎ conditional one]. 


1896. (998:) And Hisham reports from Mahomed, on whom be peace, 
that where a man intends to say, “ For God, I have rendered obligatory on 
me the fast of one day” (a form of oath), but what comes out of his tongue 
(or lips) is “ The fast of one month; ” then Mahomed, on whom be peace, 
holds that it is obligatory on him to keep the fast for one month. (If a man 
expressly uses certain words, those words will have effect given to them 
quite apart from his intention, except in the case of the insane and the 
like). 

1899, (999.) And if a man intends to say one thing, but by a slip of 
the tongue he uses expressions of vow (or Nuzar, which ia usually in the 
form given in the last paragraph) or divorce, or emancipation; then the 
lawyer Aboo Jaffer, on whom be peace, says, that in the case of a vow, 
the subject-matter of the vow becomes obligatory on him, without any 
difference of opinion ; and in case of divorce or emancipation, according 
to the view taken by Mahomed, on whom be peace, the divorce or eman- 
cipation shall be caused; but Aboo Yusoof, on whom be peace, says, that 
divorce shall not be caused as between the nian and his God (although the 
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Kazeo must decree the divorcs), but emancipation shall take effect (both 
as between him and his God ‘and also as far'as the Kazee is concerted), and 
what is reported from Aboo Haneefa, on whom be peace, is the reverse of 
this, and that divorce shall be caused, but emancipation shall not: but 
from the sayings of Aboo Haneefa, on whom be peace, what is obvions is 
that the divorce and emancipation shall (both) take effect, in accordance 
with the view of -Mahomed, on whom be peace. 

But if by a slip of the tongue words involving Koofr (or infidelism) 
come to be pronounced, then the man shall not become ۵ Kafir, without any 
difference of opinion. 

1900. (1000.) A man says to: his wife, “Thon art divorced in two 
colors, ” she shall be divorced twice: and if he says, “Thou art divorced 
in three colors, ” she shall be divoréed thrice. - 

[Nore.——See Rudd-ool Moohtar, Vol. IE, page 742: by the mera use of 
the words ‘‘two colors” without any intention, two revokable divorces shall 
be caused: and if the man uses “three colors,” then three divorces shall be 
caused ; and if he uses the Arabic plural and says,. “colors,” then also 
three divorces shall be caused. But if he says, » 1 intended, by the use of 
the words ‘two colors,’ two different cclors, such as red and green, in or 
with reference to one and the same divorce,” then so far as the Kazeo is 
concerned, this statement of intention shall go for nothing, and two divorces 
shall still be caused, and the man’s declaration that he meant to cause one 
divorce of two colors shall not be paid heed to}. 


1901. (1001.) If a maz says to his wife; “ Thou art divorced, thou,” 
or says, “ Thou art divorced and thou +” Aboo Yusoof, on whom be peace, 
says, one divorce shall take effect, but Mahomed, on whom be peace, says, 
two divorces shall take effect. 


And if he says so to two women, adressing them .“ Thou art divorced 
(pointing to or looking at one of them), Thou ” (looking at or) pointing to 
the other woman; or saying “ Then thou; ” or saying “ and thou: ” the 
divorce shall be caused on them (both). 


1902 (1002.) A woman says to her husband “ Divorce me,” but the 
husband refuses to. do so ; the woman then says, “ Didst thou give?” and the 
man then says “I gave:” if the expression “I gave” was accompanied 
with the slightest hesitation (ashes!) the divorce shall not be caused. 

1903. (1003.) A man says to his wife, “ Go thou, a thousand times,” 
intending divorce : she shall be divorced thrice. (See paragraph 987), 
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۱ 904. )1004:( -And if a man says to his ‘wife, with whom he has had 
sexual intercourse, “Thou art divorced,” ‘ Thou: art divorced; ; two 
divorces shall take effect. 

And if he intends repetition (of one and the £ game divorce), he shall 
be confirmed morally (dyanutun).and. not by the Kazee.- 

. And if he says so to his wife, with whom he has not had — — 
course, one divorce shall be caused, (See paragraph 993). ۱ 


1905. (1005.) Andif a man says to his wife, with whom he has not had 
sexual intercourse, “ Thou art divorced once, not (one) but two; ” she shall 
be divorced once (because the first divorce was caused as soon as it was 
pronounced and therefore it ponia not pe, 00 by ` ae rest 8 the 
expression), 


1906. (1006.) A man says to his wife (in Persian), “ To thee 
divorce,” or says “ Divorce to thee:” she shall become divorced, and there 
is no difference in using the word “ Divorce” first or last in the ex- 
pression. (See paragraph 994). 


1907, (1007.) And if a man says to his wife i in Persian, “I have 
given thee one divorce” and keeps quiet; and then says, “Two divorces 
and three divorces :” she shall become thrice divorced, if he so expresses 
himself after he has had intercourse with his wife. 


908. (1008.) . And if the husband says, “To thee one divorce” and 
keeps quiet, and then after some little time says, “ and two divorces:” the 
wife shall be divorced thrice: and if he says, “Two divorces ” without the 
conjunction, then, if he intended the conjunction, she shall be divorced thrice; 
but if he had no such intention, then one divorce only shall be caused. 
(If a man says without interruption, “ To thee one divorce and two divorces,” 
then three divorces shall be caused ; go also if he omits the word and. because 
the use of the word “ Two divorces” immediately and without interruption 
after the first sentence shews that the person referred to in regard to ۵ 
divorces” is the “thee” mentioned in the first sentence. If there is interrup- 
tion, then in the case without the “and,” the man’s intention must govern the 
result. See Rudd-ool Moohtar, Vol. II, page 705, where it is stated that it 18 
necessary that the divorce should be referred to the wife ; thus, for instance, 
if the husband says, “If thou shalt go out, then divorce will be caused” and 
does not go on to say “on thee,” then no divorce shall be caused, if the wife 
goes out. So also divorce shall not be caused if the husband says, “Do not 
go out except by my order, for I have taken an oath,” and the wife goes ont. 
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See also page 714 of the same work, where it is laid down that reference to 
the wife may be by referring firstly to the whole of her person, or secondly 
ما‎ a certain definite portion ‘of her person such that that portion means the 
whole of her person, as the head, or neck, or soul, or body, or thirdly to an 
uncertain and indefinite portion of her person as one-fourth or any other 
fraction. See paragraph 973). 


1909. (1009.) A man says to his wife, “To thee three:” it is said 
in the Nuwazil, that the woman shall not become divorced ; but Sudr-i- 
Shuheed, on Thom be peace, says that, according to him, she shall become. 
divorced. 

1910, (1010.) A man says to his wife, “Thou art one,” intending 
thereby divorce, one divorce shall take effect, whether he has pronounced 
the last letter with the vowel point or not. (See paragraphs 1046, 1067 
and 1128 post). - 

1911. (1011.) And if a man says to his wife, “Thou art with three,” 
the topic of discourse being divorce, or he being in a state of anger, she 
shall become thrice divorced. 


1912. (1012.) And if a man says to his wife in a state of anger or in 
quarrel, “Oh thou of a thousand divorces go away:” she shall be thrice 
divorced. So also if he says, “ Oh thou, a thrice divorced (woman).” 

And if he says, “Oh thou, a divorced (woman),” one divorce shall 
take effect. (See paragraph 986). ۱ 


1918, (1013.) And if there arises a quarrel between the wife and her 
husband, and the wife gets up to go out, and the husband says, “Take 
three divorces along with thyself:’’ Sheikh-ool Imam Aboo Baker Maho- 
med, son of Fuzul, on whom be peace, says, that if the husband intends to 
cause divorce, (by the expression used by him) then divorces shall be 
caused; and if he has no intention whatever, then also, the same (that is, 
divorces shall be caused) because the expression evidently means an ex- 
pression by which divorce is caused. 


A woman says to her husband (in Persian), “ Do not‏ ).1014( اس 
keep me” and the husband says, “ Consider thyself as not kept” and in-‏ 
tends thereby divorce, the woman Shall become divorced. (See para-‏ 


graph 266). 


1915. (1015.) And if the woman says to her husband (in Persian), 
“Give me three divorces ” and the man says, “ Consider (or take it) that it 
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has been so said,” then the said Sheikh-ool Imam (referred to above), has 
said that divorce shall not be caused, although he might have an intention. 
(See also paragraph 965). 

1916. (1016.) And if a man says to his wife (in Persian), “They have 
given thee three divorces:” divorce shall not be caused; because the hus- 
band (merely) makes mention of the divorce as having been caused (Hekaa) 
and does not himself cause (Wukoo) the divorce. (See paragraph 938). 

1917. (1017.) A man divorces his wife; people say to him (in Per- 
sian), “ Why dost thou not become reconciled ° and the man says, “ It is 
not befitting in me (to do so):” this shall not amount to an admission of 
three divorces, (that is to say, the expression shall not be taken as an 
admission by him that the divorce pronounced by him was irreversible). 

1918. (1018.) A man divorces his wife twice; he then marries her 
(again) and makes over her dower (relating to the second marriage) to her, 
and turns her out of his house; then somebody says to him.‘ Why dost thou 
not bring her back to thy house she being still thy wife, and thou still hav- 
ing one divorce in thy power;”’ the husband says (in Persian), “Two divorces 
have already happened. and this becomes another divorce” (that is “ and 
here is another divorce ;”) the said Sheikh-ool Imam Aboo Baker, son 
of Fuzul, on whom be peace, says, that if he intends thereby (¢. e., by the 
words “and this becomes another divorce”) the causing of divorce, 
divorce shall be caused ; and if he intends thereby (Ikhbar or) information 
(merely of the two divorces already pronounced treating the latter portion 
as surplusage) then she is (still) his wife as between him and his God, but 
` as far as the Kazee is concerned, another divorce shall (thereby) be caused. 


1919. (1019.) A man says to his wife, “Thou art divorced more than 
one and less than two:’’ the said Sheikh-ool Imam, on whom be peace, says, 
that analogy (Kyas) suggests that two divorces shall be caused, but it is 
mentioned in the work entitled “On differences amongst the learned 
lawyers” that three divorces shall be caused (two divorces by the first ex- 
pression which is immediately operative and one divorce in addition to that 
shall be caused by the second expression, the conjunction and having been 
— — paragraph 922). 

(1020.) A man says, “ One wife of mine is divorced,” the fact 
۹: وم‎ he has no wife except one, his wife shall become divorced. 

192%. (1021 ) A man says to his wife, “ Thou art divorced, thou art 

divorced, thou art divorced” and says, “I intended divorce by the first 
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expression, and hy the seeond and third expressions I meant explanation 
for the woman :” he shall be confirmed morally (dyanutun), but so far as 
the Kazee ia concerned, the woman shall be thrice divorced. (See para- 
graphs 919 and 993). 

1922. (1022.) A man says to his wife, “Thou art divorced” and says, 
“ By the expression I meant release from restraint (wieak) :” the man shall 
be confirmed morally and not by the Kazee; but if he says “ By the ex- 
pression I did not mean release from marriage ” (that is to say, he explains 
his meaning only negatively by declarmg what he did not mean, and does 
not declare positively what he did mean at all, if he did not mean divorce), 
he shall not at all be confirmed; and (even) if the woman confirms him in 
this matter, no attention shall be paid to her confirmation. 

And if the husband says, “Thou art divorced from such and such act” 
(that is, thon art released from doing such and such act, using the word 
divorce for release): she shall become divorced according to the Kazee 
(because “ divoroe ° in the Shera has a technical meaning). 


1929. (1028.) A man is asked by another, “ Hast thou a wife other 
than this wife,” and he answers him by saying, “ Every wife I have, is 
divorced : ” it is said in the Nuwazil, that his wife shall not become divorced 
(and present company shall be meant to be excepted, becanse the sense 
is that he used this expression to please his wife, and, therefore, she shall 
be excluded from its operation). 

1984 (1024.) A woman says to her husband, “ Dost thou wish that 
I should divorce myself,” and the husband says, “ Yes;” the woman then 
says, “I have divoreed myself :” the lawyer Aboo Jaffer, on whom be 
peace, says, that the man’s expression “Yea” might imply negation (Rudd) 
that is (he might have meant) “ Divorce thyself, if thou hast power to do 
s0;” (that is, thou being a woman hast no power of divorce) or it might. 
imply the giving of authority, and therefore whichever (of the two) he 
intended, his intention is correct. 

1926. (1025.) So algo if a man says to another, “Dost thou wish 
thai I should divorce thy wife,” and the other man says, (in Persian), “I do 
wish,” or says, (in Persian), “ Yes, do give:” this case alao admits of two. 
senses (as stated in the previous paragraph). 

1926. (1026.) A man says to another (in Persian), “Dost thou wish 
thet I should give divorce to thy wife,” the husband says, “I wish,” and the 
man says, “I have given her (that is to say, I give her) three divorces,” 
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Some of the Mashaikhs have said,.nothing (or no divorce) shall be caused. 
accerding to the view of Aboo Haneefa, on .whom be. peace, (because the 
husband either defied the man, and gave him no authority, or if he gave 
him authority, that authority was to give not three divorces but one divorce ; 
but inasmuch as the word divorce admits in a metaphorical sense of an impli- 
cation of three divorces, the Vakeel would have authority to give three 
divorces if the husband had an intention of three divorces, by using the word 
. divorce); and this case has been considered equivalent to where a man says 
to his wife, “ Divorce thyself,” and the woman says, “I have divorced 
myself thrice,” in which case no divorce shall be caused according to Aboo 
Haneefa, on whom be peace, (unless the husband had intention of three 
divorces by the use of the word divorce). 


But if that man (in the first case) had said, “I have given her (one) 
divorce,” then one divorce shall take effect. And this answer is correct 
only when the husband intends to give the other man authority to divorce ; 
but if he intended by the expression, a negation (Rudd) of divorce (%.e., if 
he used the expression by way of defiance) then no divorce shall be caused. 

1927. (1027.) A man is known to have. been (before) insane, his 
wife says to him (when he is in his senses) “ Thou didst divorce me last 
night,” the husband says, “ Insanity had come upon me (last night)” and 
this (t.e., his having been insane last night) cannot be ascertained except 
by his word: the word to be accepted shall-be his word. 


1928. (1028.) And the divorce given by an idiot is ineffectual, 
like the divorce given by an insane man. ` 


1929. (1029.) And the learned have discussed the distinction be- 
tween an idiot and an insane: they have said that a lunatic is one whose 
words and acts are not correct (or straight, Moostakeem) unless very 
rarely (Nadir): and that one in his senses’ (Akil) is (just) the reverse of 
that (i.e., an insane as defined-above) : and that an idiot 18 one whose words 
and acts are mixed, so that sometimes one quality (correctness or quality 
of being straight) preponderates )2.6., is in. existence), and sometimes the 
other (incorrectness or crookedness) preponderates (i. e. is in existence) and 
(in the result on the whole) -both qualities stand on an equal degree. 

And some have laid down that a lunatic is one who does a wrong 
(Kubeeh) act with volition (Kasd); and a man in his senses (or Akil) is 
one who (sometimes) does what a lunatic often does, but not with volition 
(or Kasd), and only .does it thinking it -good- (or proper to do): and an. 
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idiot is one who sometimes does what a lunatic often does, but does it with 
volition, although the reason of the act being bad (Fasid) is apparent, 


1930, (1030.) A man divorces his wife, he being afflicted with 
Birsam (a disease which affects the reason); and when he recovers, 
he says, “ Verily did I divorce my wife,” and then says, “I ۵ 
under the impression that a divorce given in that state (of health) was 
sufficient and effective.’ Our Mashaikhs, on whom be peace, have said 
that if, at the time when he makes the admission of divorce, the man 
refers the divorce to the time of the Birsam, saying, “ Verily did I divorce 
my wife (while I was) in the state of Birsam,” then the divorce shall not be 
caused; but if he does not refer the divorce to the state of Birsam (and 
merely says, * Verily did I divorce my wife,’’) then he is bound by this 
divorce so far as the Kazee is concerned. 

And the lawyer Aboo Leith, on whom be peace, has laid down the 
same view, (even) if the man’s admission of divorce is made while the 
topic of divorce is not going on (but if the topic of divorce is going on, 
and the matter of divorce is being actually discussed, and he makes the 
admission of divorce, and refers it to the state of his Birsam, then divorce 
shall not be caused: but if he does not refer it to that state but simply 
makes an admission of his having divorced her in the past, then divorce 
shall be caused. See note to paragraph (۰ 


1931. (1031.) A man says to his wife, ‘Thou art divorced once 
every day and twice every two days:” then on the first day one divorce 
shall be caused on her and three divorces shall be caused on the second 
day, if there could be more than three divorces (that is, if it was possible 
to conceive more than three divorces; because three divorces are suff- 
cient to effect complete separation. The case is this: “ Thou art divorced 
once every day,” requires that in two days there should be two divorces, 
t.e., one divorce each day: and the expression ‘ Twice every two days ۳ 
requires that there should be no divorce the first day; but that on the 
second day, there should be two divorces; so that for the two days taken to- 
gether, there would be two divorces by virtue of the expression last noticed, 
the result of the whole of the expression, therefore is, that on the first 
day there is one divorce by reason of the first portion of the expression, 
and on the second day there is one divorce by reason of the same first 
portion of the expression and two divorces by reason of the second portion 
of the expression ; altogether there are three divorces on the second day ; 
and those three taken along with one divorce of the first day, give a 

7 
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total of four, but three divorces being sufficient, two only need be counted 
of the second day). 


1932. (1032.) A man says to his wife, “I have given to thee, the 
last (of) divorces: ” itis said in the Moontuka, that she shall become 
thrice divorced. But if he says, “Thou art divorced, (and art) last (of) 
divorces,” only one divorce sball be caused. 

{[Nore.—See Rudd-ool Moohtar, Vol. II, page 748, and Futawai 
Alumgiree, Vol. 1, page 525. When the husband divorces his wife the 
first divorce is a single divorce, and is tbe one which is first pronounced ; 
the second divorce also is a single divorce, and it is the divorce which is 
pronounced after the first divorce; the third or last divorce is also a single 
divorce, and it is pronounced after the second divorce. Therefore the “last 
of divorces,” is the third divorce, which is pronounced after the second di- 
vorce, the second divorce having been pronounced after the first; therefore, 
when a man says, “I have given thee the last of divorces,” this means, “1 
have given thee three divorces,” because although the last divorce is a single 
divorce, still itis such that two divorces have already preceded it. So also if 
he says, * Thou art divorced the last of the divorces, ” three divorces shall 
be caused. Butif he says, * Thou art divorced and thou art the last of 
divorces,” then only one divorce shall be caused, viz., the one involved in 
the expression “Thou art divorced; ” and the expression, “ Thou art 
the last of divorces,” must be considered nugatory and inappropriate و‎ be- 
cause although a divorce might be the last of divorces, but a woman can- 
not be said to be “ the last of divorces; ” the single divorce that will be 
caused in this case shall be a reversible divorce]. 


1933. (1083.) A man says to his wife, “Thou art divorced up to 
(or tla) one year:” then the divorce shall take effect after one year, 
according to the view of Aboo Huneefa, on whom be peace. 

{Nors.—See Rudd-ool Moohtar, Vol. II, page 721. The particle ila or 
wp to, is sometimes used in the sense of “after.” If a man uses the particle 
ila and intends that the divorce shall be caused after a year, then the divorce 
shall be caused after a year; therefore the expression used by him means 
this—“ Thou art divorced when a year expires,” the divorce being a 
conditional one. If heintends to cause divorce instantly, but also intends 
that the duration of the divorce shall be for one year, then the result will 
be that the divorce shall be caused instantly, and his intention as regards 
the duration of the divorce shall not be given effect to. If he has no 
intention at all, then the effect of the expression used by him will be to 
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cause divorce after one year, according to Aboo Huneefa; but according 
to Zoofur, the divorce will take effect immediately ]. 


1934. (1034) A man says (in Persian), to his wife, ‘whilst the 
topic of divorce is going on, “ A thousand divorces have I put into thy 
skirt :”” she shall become thrice divorced. And if he says, “I did not 
intend by these words to cause divorce,” then his word shall be accepted 
on his oath. 


1935. (1035.) A quarrel ensues between a man and his wife, the 
woman then says, ‘“ Put down three divorces in this place (pointing to a 
place and implying thereby promptitude), and at the place (pointed out 
by the woman) there happen to be three small tubes similar to those the 
weavers use, without thread on them; the man then with the toe of 
his foot separates one of those tubes (from the others), and says, “ This 
is thy divorce,” and then goes on saying the same thing suiting 
his word to his action in regard to the other tubes, until he separates the 
(three) tubes from their (original) position; and then says, ‘ Give this 
to the weaver in order that he might weave it in thy cloth.” The 
learned lawyers have said that it is fit that the man’s wife should not 
become divorced, because (instead of giving divorce) he renders the tubes as 
divorce. 


1936. (1036.) A man says, “The women of the universe or the women 
of the world are divorced: ” his wife shall not become divorced thereby. 
And if he says, “The women of this town or of this village are 
divorced,” and his wife is also in the town or the village ; his wife shall 
become divorced. 

And it is reported from Aboo Yusoof, on whom be peace, that if a 
man says, “The women of Baghdad are divorced,” and his wife is in 
Baghdad, she shall not become divorced. But Mahomed, on whom be 
peace, says, that she shall become divorced. (See Rudd-ool Moohtar, 
Vol. II, page 757. In the case of “ universe” and “ world,” there is no 
difference of opinion that the wife of the man, who makes the declara- 
tion, shall not become divorced ; because his wife could only be divorced 
when he uses the expression in the sense of Insha, so far as he himself 
is concerned; but the expression could not be Insha so far as the man 
18 concerned, unless itis so, so far as other men are also concerned, 
because the same expression could not at one and the same time be used 
both in the sense of Insha and not Insha, that is, [khbar ; but universe and 
world are places so large that it is not possible that the expression could 
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be used as Insha so far as the other men of the world and the universe are 
concerned, because to be used as Insha, in so far as those others are con- 
cerned, it must be supposed that they at some antecedent time authorised 
this man to divorce their wives: and itis impossible to suppose that all the 
men of the universe and the world should have given such authority toa 
single individual: when, therefore, the expression is not Insha on their 
behalf, it cannot be Insha on behalf of this man also, and, therefore, his 
wife cannot be divorced. If the man uses the word city, e.g., Baghdad, 
then, according to Aboo Yusoof, for like reasons, there shall be no divorce, 
but according to Mahomed, divorce shall take place on the man’s wife: 
because, according to Mahomed, it is possible for all men of a city to 
authorise the same individual to divorce their wives. If the man uses the 
word “ Kurya” or village, his wife shall become divorced, because thie 
male inhabitants of a village are so few that authority on their behalf is 
possible to conceive.) 


1937. (1037.) A man says to his wife, “ Thou art divorced according 
to the saying of the lawyers,” or “ according to the saying of the Kazees,” 
or “ according to the view of the Moslems,” or “according to the Kooran,” 
or “according to the view of soand so Kazee,” or “so and so Mooftee: ” 
she shall be divorced so far as the Kazee is concerned (because the Kazee 
must hold that the words ‘Thou art divorced” having been used, that 
is sufficient to constitute divorce, the rest of the expression being 
treated as surplusage), but she shall not be considered divorced as between 
him and his God, unless he had the intention. (See Rudd-ool Moohtar, 
Vol. II, page 756). 

1938. (1038.) A man divorces his wife once or twice, and then 
forgets and fails to find out whether he has divorced her once or twice or 
thrice; and he then says (in Persian), “The woman is not befitting 
(i. e. lawful to) me, as long as she has not seen the face of another (that 
is, until she marries another man);”’ he then says, that it is lawful to 
him to marry her (again): the learned lawyers have said, that he shall 
not be confirmed by the Kazee. 

[Norm.—See Rudd-ool Moohtar, Vol. II, page 745. If the man’s 
doubt arises as the result of his want of memory regarding the 
question whether the divorce given by him was single or double, 
then he should proceed according to Aboo Huneefa and Mahomed, 
on the assumption that he had given her a single divorce, unless his mind 
preponderates towards the double divorce, and his memory inclines more 
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towards two divorces than one divorce ; so also if the doubt is between two 
and three divorces. But the second Imam or Imam Sanee, namely, Aboo 
Yusoof—who is so named to distinguish him from Imam Mahomed, who 
is called Imam Rubbany, Imam Aboo Huneefa being called Imam Azum— 
says, that when the doubt refers to the matter whether the divorce pro- 
nounced by him consisted of three divorces or less than three, then he 
shall make Tuhurry, or think within himself how in all probablity he had 
acted; and if he can give preference to ,one view he shall act accord- 
ingly; but if he can give no preference to any view, then he shall act 
on that which is more severe on himself, that is, he shall act as if he had 
given three divorces which is more severe on him, because he thereby 
loses his ownership of marriage altogether]. 


1939. (1039.) A man is asked (in Persian), “Is this so and so, thy 
wife?” he says “ She is;” then he is asked (in Persian), ‘ Is this thy 
wife with three divorces?” he says, “She is; the man says he did not hear 
the words ‘ With three divorces,” but only heard “ Is this thy wife: ” 
the learned lawyers have held that he shall not be confirmed by the Kazee 
in what he says (because he had answered twice and he could not have 
supposed the second question to be the same as the first; it is therefore 
clear that the man is shamming not having heard the question which he 
answered). 


1940. (1040.) A man says to his wife, “ Say thou, I am divorced : ” 
the divorce shall not be caused as long as she does not say so (and when 
she says so, she must be supposed to have said so as his Vakeel). 

And if the husband says to another man, “ Say to her, she is divorced,” 
she shall become divorced instantly. (See paragraph 974). 


1941. (1041.) A man says to his wife, “ Thou, from me art three: ” 
if he intends divorce, she shall become thrice divorced (because ‘‘ Three ” 
is ambiguous ; it might mean three dirhems) ; and if he says ‘‘I did not 
intend divorce,” then if he had made use of the expression ) Thou, from me 
art three °”) whilst the topic of divorce was going on, he shall not be con- 
firmed by the Kazee; but if the expression was not made use of whilst the 
topic of divorce was going on, then the learned lawyers have said we are 
afraid he shall not (even in this case) be confirmed by the Kazee. 

1942, (1042.) A woman says to her husband, “ Divorce me,” the 
man points three fingers towards her, intending thereby three divorces: she 


shall not become divorced until he pronounces the (formula of) divorce. 
And it is said in the Book on Divorce (in Mahomed’s work) that if 
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a man says to his wife, “Thou art divorced” (which means only one 
divorce) and points three fingers towards her intending thereby three 
divorces, and does not give utterance (to the word three) with his tongue, 
the woman shall be divorced once. 


1943. (1048.) A man sees a person and takes her to be Oomra (his 
wife); he then says, “Oh, Oomra, thou art divorced,” without pointing 
towards that person; the person happens to be other than Oomra, whilst 
his wife is Oomra: his wife shall become divorced; because when no one 
is pointed out, regard is had to the name used, and verily the name is found 
used in this case. (See paragraphs 912 and 915). 


1944. (1044.) A man says to his wife (in Persian), “ What has 
divorce done (i.e., has it made you bain, &c.) and what not?” his wife 
shall not become divorced. 

And if a man is asked, “ Hast thou divorced thy wife,” and he says. 
<“ Consider her (that is, take her to be) divorced and reckon her as 
divorced : °’ his wife shall not be divorced. (See paragraphs 965, 1014, and 
1015). 


1945. (1045.) A woman says to her husband, ‘Divorce me;”’ the 
man says (in Persian), ‘“‘ Thou art not wife to me:” the learned lawyers 
have ‘said that by this answer divorce is caused, and intention is not 
necessary. (Compare paragraphs 969 and 1112 post). 


1946. (1046.) A woman says to her husband, “ Divorce me;” the 
man says to her, “Thou art single: ” she shall become once divorced. 
(See paragraphs 1010, and 1067 and 1128 post). 


1947. (1047.) A man divorces his wife, once or twice; his wife’s 
mother then comes to him and says, ٠“ Thou hast divorced her, and lost 
sight of the obligations (thou art under) to her father,” reprimanding him 
for so doing; the husband says, ٠ک“‎ This is second,” (that is to say, in case 
the divorce already pronounced was a single divorce), or the husband 
says, “This is third” (that is to say, in case two divorces were already pro- 
nounced): another (that is, a fresh) divorce shall be caused (although he 
has not used the word “divorce.”) And if the wife’s mother simply 
reprimands the husband, without making mention of the divorce, and 
the husband expresses himself as aforesaid, no fresh divorce shall be 
caused unless there is an intention. 


۱ 1948, (1048.) A man says to his wife, “Thou art divor ... ... (that 
is, dropping, or making Turkheem in, the last letter of the word Zélak), 
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intending thereby divorce: divorce shall be caused. But if he says, thou 
art diced (that is, dropping the second last letter of the word Tilak), no 
divorce shall be caused, although he may intend to cause divorce, because 
the suppression of the final letter is habitual with the Arabs (and, there- 
fore, the word with the acknowledged method of mutilation would be 
taken as fully pronounced; but not soa word mutilated arbitrarily and 
perversely). 

And the lawyer Abool Kasim, on whom be peace, says, that if an 
Ajumy (that is, a person coming from a country outside Arabia), says this in 
Persian (i. e., uses the word Tulak in a mutilated form along with Persian 
expressions), aud suppresses the final letter, divorce shall not be caused, 
although he might have an intention, because suppression of the final 
letter is not habitual in the Ajum country; and that, therefore, if aman 
says to his slave (in Persian), “Thou art Aza, without pronouncing the 
final letter dal, (i.e., mutilating the word azad or free), the slave shall not 
become free, although he might have an intention. 

And Sudr-ool Shaheed, on whom be peace, says, that there is no dis- 
tinction between the Arabic and Persian (expression being used); and that 
if the man has an intention, then his intention is correct (that is, his 
intention shall be carried out). 

And all this discussion is only when the man uses the word tal’ (instead 
of talik), without the Kusra on the letter lam ; but if he uses the word tal’, 


with the Kusra on the letter lam (and pronounces it tali), divorce shall ` 


be caused, although he might have no intention, and the Kusra (or vowel 
of the letter lam) shall supply the place of the final letter. 

And this (that is, that divorce shall not be caused by the use of the 
word tal’ without Kusra in the absence of intention) is the rule when the 
husband is not using the word whilst the topic of divorce is going on, and 
when he is not in a state of anger; but if he expresses himself so (that 
is, uses the word ta? without the Kusra on the letter lam) during the topic 
of divorce or whilst he is in anger, the divorce shall be caused, although 
he might have no intention. 


1949. (1049.) And if a man says, “Thou art ta----(di----),” 
(i. e, mutilating the word divorce so as to drop two final letters of the 
word Talik) and keeps quiet, or somebody stops his mouth (before he has 
completed the word talik or divorced): divorce shall not be caused, even if 
he has an intention ; because it is not habitual to drop (or suppress) two 
letters of a word. (See paragraph 995). 


56 THE TAGORE LAW LECTURES, 1891-92. 


1950. ۰ (1030.) And if a woman says to her husband, “ Divorce me,” 
and the husband says “ Daim” (which literally means “For ever;” but here 
<“ Daim ” is used for ‘‘ Dadum”’ that is, given), then if he so expresses 
himself at a place where it is the practice to (mutilate dadum into daim 
and to) use daim (on such occasions), then divorce shall be caused (and 
one divorce shall take effect). 


1951. (1051.) A woman says to her husband, “ How is it that thou 
dost not divorce me?” and the husband says (in Persian), “Thou art 
divorced from head to foot:” the learned lawyers have said that if the 
man intends divorce, then divorce shall be caused, otherwise not. And 
Maulana (Kazee Khan) says that it is fit that divorce shall be caused 
whatever be the case (that is, whether the man has intention to divorce 
or not), because the meaning of the husband’s expression is that “Thou 
art divorced in all thy particles,” so that if he expresses himself in this 
way, divorce shall be caused although he might have no intention (to 
divorce), just as if he says, * Thou art divorced.” 


1952. (1052.) A man intends to say to his wife, ۶“ Thou art divorced 
thrice,” but after he has uttered (the words) “ Thou art divorced,” some- 
body stops his mouth or he dies, one divorce shall be caused (because mere 
intention unexpressed in words goes for nothing, and the words expressed 
convey only one divorce). But if he says, “ Thou art divorced thrice,” 
and the woman dies after he has uttered ٠“ Thou art divorced ” and before 
he says “ Thrice,” no divorce shall be caused (because when a number is 
expressed then the number causes the divorce and not the formula or 
seegha which precedes it. See note to paragraph 964). So also if he 
says, “Thou art divorced once,’ but the woman is alive only during 
the time he says, “ Thou art divorced,” and dies before he says ۶“ once: ” 
no divorce shall be caused. 


1953, (1053.) A man says to his wife, “I have given to thee (or I 
have made a gift to thee of) the act of divorcing thyself (Tatleck) :” 
this shall amount to vesting her with authority (to divorce herself); and 
if she divorces herself at the (same) meeting (in which the husband gives 
her the authority) the divorce shall be caused, otherwise not. 

But contrary to that if he says, “I have made a gift to thee of thy 
divorce: ” (she shall be divorced and this shall amount to a divorce caused 
by the act of the husband): and verily have we discussed this matter. 
(See paragraphs 891 and 940). 


1954. (1054.) When a man (at first) intends to divorce his wife, and 
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the wife says to him, ‘ Make a gift to me of my divorce,” and the man 
says, “I have made a gift,” meaning thereby the abandonment of divorce 
and refusal of the same: the woman shall continue to be his wife. 


1955. (1055.) A man says to his wife, “Thou art divorced, but I 
shall have the option of three days:” the divorce shall be caused and the 
option shall be void. (See paragraph 588). 

1956. (1056.) A man names his wife as “ Divorced,” (i.e., gives 
the name of “ Divorced” to her) and says to her, “I have named 
thee Divorced: ” divorce shall not be caused upon the wife, neither 
morally as between him and his God, nor so far as the Kazee is con- 
cerned. 


1957. (1057.) A man says to his wife, “Thou art divorced accord- 
ing to the number of the stars,” or “according to the number of dust 
(toorab),”’ or °“ according to the number of rivers:”’’ the woman shall become 
divorced thrice. So also if he says, “ Thou art divorced like three.” 

[Norz.—See Rudd-ool Moohtar, Vol. II, page 743. If the thing men- 
tioned after the word » Number” is such that it is only one in number, 
suchas the sun or the moon, then only one reversible divorce shall be caused 
according to Aboo Yusoof ; as for instance, when a man says, “Thou art 
divorced according to the number of the sun,” or “according to the number 
of the moon,” because the Tushbeeh or comparison here goes for nothing, 
the sun or the moon having no number: but according to Mahomed three 
divorces shall be caused, because when the word number is used, then the 
meaning is plurality: and this is the view taken by Shaffae and by Ahmed 
son of Humbul, whose followers are known as the Humbulees: and accord- 
ing to analogy from the view held by Aboo Huneefa, one bain or irrever- 
sible divorce shall be caused, because by the mere expression, ‘Thou art 
divorced,” one reversible divorce is caused, and when Tushbeeh or words of 
comparison are used, then the use of those words requires accession of 
strength to the divorce. See note to paragraph 933. If, after the word 
“ Number,” a thing is mentioned which is a collective term and is used 
to denote quantity, large or small, such as water, or dust, or honey, 
then the result is the same, viz., according to Aboo Yusoof, one rever- 
sible divorce shall be caused, and according to Mahomed three divorces shall 
be caused, and according to Aboo Huneefa, one irreversible divorce shall 
be caused. And if after the word »“ Number,” a thing is mentioned which 
denotes at least three or which must consist of, at least, three particles, 
such as sand, ر.2.6‎ Rumul, which implies at least three particles of sand, 
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or Tumur, i. e. date, which implies three date fruit, then according 
to all the three Imams three divorces shall be caused. If the man says, 
“Thou art divorced like the sun, or like the moon, or like the water, 
or like the dust or like the honey,” then, according to Mahomed, 
one reversible divorce shall be caused, because the word ‘“ Number” 
is not mentioned; and according to Aboo Yusoof also, one reversible 
divorce shall be caused; but according to analogy from the view of 
Aboo Huneefa one irreversible divorce shall be caused. And the expression, 
“ Thou art divorced according to the number of the sun” has the same 
effect as the expression, “Thou art divorced like the number of the sun,” 
the former means comparison though the word “like”? is unexpressed. 
See also paragraph 1143 post]. 


1958. (1058.) And if he says, “ Thou art divorced once, like three,” 
one complete (bain) divorce shall be caused (whereas if he had said, 
‘Thou art divorced” or ‘“ Divorced once,” then one reversible divorce 
would have been caused; three divorces make the wife wholly bain or 
separate, so that she cannot be married again to the same husband with- 
out the legaliser. ‘One divorce like three ” makes her bain or separate, 
but still the husband can marry her without the aid of the legaliser. 
See also paragraph 1143 post). 


1959. (1059.) And if he says, “Thou art divorced like the pillars” 
or “like the mountains ’ or “ like the rivers,” theu one complete (bain) 
divorce shall be caused according to Aboo Haneefa and Zoofur, on whom be 
peace, (see paragraph 933 and note thereto); but Aboo Yusoof, on whom be 
peace, says,one reversible divorce shall be caused (because he says the 
quality expressed is inappropriate to a divorce, and therefore the quality 
goes for nothing). 

And this class (of cases) will be discussed in the section dealing with 
Similitudes (or comparison), if it pleaseth God. (See the Chapter on 
Zihar which, though headed as such, in reality consists of comparisons, 
and see paragraph 1353 post). 

. 1960. (1060.) A man says to his wife, (even) before having inter- 
course with her, “Thou art divorced one (Ihda) and twenty:” she shall 
be divorced thrice according to us (that is according to Aboo Huneefa and 
his two disciples); but Zoofur, on whom be peace, says, that one divorce 
shall be caused. And if he says ‘““ Once (Wahidatoon) and twenty ” or 
“Once and a thousand,” then one divorce shall be caused according to their 
view (that is the view of all the three Imams and also of Zoofur) except- 
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ing one tradition from Aboo Yusoof, on whom be peace (according to which 
three divorces in this case shall be caused). 

And if he says “ One (and) ten” she shall be divorced thrice. And 
if he says ©» Once and ten ” she shall be divorced once. 

[Nore.—If£ a man has intercourse with his wife, and afterwards he 
divorces her once, the woman’s Iddué commences, and during the Iddut, 
he can pronounce two other divorces on her. If he has not had inter- 
course with her, and pronounces one divorce on her, she becomes 
separate, and it is not necessary for her to observe any Iddut, and, therefore, 
she isnot a fit subject on whom to pronounce a second and a third subsequent 
divorces; butif he says, “ Thou art divorced thrice, '' then three divorces 
shall be caused. In all the instances given in the text, if the husband has 
had intercourse with the wife, then three divorces shall be caused. But if 
he has not had intercourse with her, and he says, ‘‘ One and twenty,” then 
according to Aboo Huneefa and Aboo Yusoof and Mahomed the expres- 
sion means ٤٤۶ Twenty-one,” and therefore three divorces shall be caused 
without regard to the conjunction; but Zoofur says effect must be given 
to the conjunction ; and inasmuch as she becomes separate by tlie single 
divorce involved in the word “ One,” the rest of the expression goes for 
nothing: but if he uses the expression “Ihda Ashara,” +. e., one, ten 
that is eleven, then, according to all, three divorces shall be caused, the 
reasoning of Zoofur not being applicable, because there is no conjunction 
here between one and ten, although the expression does mean one and ten 
that is eleven. And if he says, “ Once and twenty ” or “ Once and ten ” 
then one divorce being sufficient, one divorce shall be caused, and the 
rest of the expression shall go for nothing]. 


1961. (1061.) A man says to his wife, with whom he has had inter- 
course, “ Thou art divorced ; '' the woman says, 16 does not suffice me 
with one; ”” the man says (in Persian), “ Catch (or take) two  '' then if 
he intends (by the “ two”) the causing of divorce (and does not mean 
anything else), the woman shall be divorced thrice; (if he means by the 
expression, “ Catch or take two,” that she is at liberty to consider as two 
the one divorce pronounced by him, then this expression goes for nothing; 
because one divorce cannot become two unless two divorces are actually 
given; but if by the expression he means to cause two divorces, then two 
fresh divorces shall be caused in addition to the one already pronounced, 
which is beyond recall). - 


1962. (1062.) A man says to his wife, “ If thou be my wife, then 
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thou art divorced thrice: ” the learned lawyers have said that if he does 
not immediately give her one complete (bain) divorce after giving ex- 
pression to the vow (or conditional sentence stated above), the woman shall 
be thrice divorced. 


[Norg.—See paragraph 1256 post. The woman is, in reality, 
the man’s wife, and, therefore, the conditional divorce must have its 
Operation unless the husband can manage to render the condition in- 
effectual, and that could be accomplished by making her cease to be his 
wife before the declaration is effective. When, therefore, the husband, 
immediately after giving expression to the conditional declaration and 
before the same becomes operative, says, in the same breath without a 
stop, “ Thou art divorced completely,” then the woman ceases to be his 
wife, and the triple divorce involved in the conditional declaration be- 
comes ineffectual. The conditional declaration becomes operative if the 
husband should come toa stop after the declaration, but if without coming 
to a stop he adds an expression by which the woman ceases to be his wife, 
then he renders the conditional declaration nugatory. If the conditional 
declaration becomes effective, then the husband cannot re-marry the 
woman unless by the aid of the legaliser ; but by adopting the device here 
set out, he can marry her immediately, because only one divorce 8 
pronounced in the device: if inthe device the husband only says, ۶“ Thou art 
divorced,” then if the woman is one with whom the husband has had in- 
tercourse, the device cannot be successful, because the woman will have 
to observe her Iddut, and before the expiry of the Iddut, the relationship 
of husband and wife continues to a certain extent, and the conditional 
declaration shall come into operation ; but if the husband has not had 
intercourse, then she is not obliged to observe her Iddut, and the divorce 
in the device shall not be Rujue or revocable, but it will be bain or 
complete even without the husband making use of the word bain or 

complete]. 


1963. (1063.) A man says to his wife, “Thou art divorced with 


every drink (that is, every time that I drink):” she shall not be divorced 
until he drinks. 


1964. (1064.) And if he says, “Thou art divorced by every (unit) 
of the divorce,” and this is said after the man has had intercourse with 
his wife : she shall become instantly divorced thrice. (See paragraph 926; 
but if the husband has not had intercourse with her, then she shall 
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become bain or completely separate by the expression, “ Thou art divorced,” 
and the rest of the expression shall go for nothing). 


1965. (1065.) A man has daughters who have their husbands; the 
husband of one of the daughters says to the father (in Persian), “I have 
given one divorce to thy daughter: ” the divorce shall be caused on the 
wife of the giver of the divorce (and the words “thy daughter” would 
refer to the speaker’s own wife). l 


1966. (1066.) A man says to his wife, “ To thee, one,” or says, ۵ 
thee, three :'' Suddr-ool Shaheed, on whom be peace, says, the woman 
shall be divorced once or thrice (as the case may be, provided there is 
something in the surrounding circumstances to make the speech referable 
to divorce and not to other matters). 


1967. (1067.) And if the man says to his wife (in Persian), ‘“ Thou 
art one,” or says, “Thou art three: '' Abool Kasim, on whom be peace, says, 
no divorce shall be caused. Kazee Khan, on whom be pence, says, it is fit 
that the effect of the expression should depend on circumstances ; and 
that if the man so expresses himself whilst the topic of divorce is going 
on, or when the husband is in a state of anger, then divorce shall be 
caused; otherwise no divorce shall be caused, unless there is intention; 
just in the same way as if the man says in Arabic, “Thou art one (or 
single). 

1968. )1068.( And if the husband says (in Persian), “ This wife, 
who is mine, is with three: ” Aboo Nusar Duboosy, on whom be peace, 
says, no divorce shall be caused ; and Aboo Bukr Ayazy, on whom be peace, 
says, that if the husband has the intention to divorce, then there shall be 
divorce. 

And if he says to his wife (in Arabic), “ Thou art with three :” then 
Sheikh-ool Imam Aboo Baker Mahomed, son of Fuzul, on whom be peace, 
says, if the husband has an intention, then divorce shall be caused. 


1969. (1069.) A man says to his wife (in Persian), “Ihave with- 
held my hand from thee, by (giving thee) one divorce” (see paragraphs 
1131 and 1135 post); and the woman says, “Say again, so that witnesses 
might hear ;”’ and the husband says, “I have withheld my hand from 
thee, by (giving thee) one divorce; ” then, when the husband and wife 
separate (that is, go about their business), a strange woman says to the 
husband (in Persian), ‘“ Hast thou withheld thy hand from thy wife,” 
and the man says, “I have withheld my hand from her, by (giving her) 
one divorce: ? the learned lawyers have said that, if the husband has 
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said a second time and a third time, “I have withheld my hand,” (as 
he says a second and a third time as aforesaid), this shall be the creation 
(or Insha) of fresh divorces (with each expression), and the woman shall 
be divorced thrice, unless he says, ‘‘I intended by the second and third 
expressions (mere) information (or explanation).” 

And if he says (the second and third time), “I have already withheld 
my hand,” this shall be information (or explanation of the first divorce 
and shall not amount to fresh divorce). 


1970. (1070.) A man says to his wife (in Persian), “ Do thou remain 
with three divorces: ” if he intends thereby the causing of divorce, this 
shall amount to divorce, otherwise not; because this expression is ambi- 
guous, and it might mean that he intends thereby that, “Thou with three 
divorces art my property ” (that is, he intends to state what is a fact, vis.» 
“I have the power of three divorces and thou remain with me whilst 
I possess the power of three divorces).” Intention is therefore 
necessary, (because the expression is susceptible of this meaning viz., 
«I have caused three divorces be thou with three divorces).” So 
also if he says (in Arabic), “Thou art with three divorces;” this 
also admits of the same meaning (that is, that » 1 am the owner of 
three divorces و(‎ except this, that this expression is mostly used for the 
purpose of causing divorce; so that if it appears that the man intended 
thereby (to express) his proprietorship in the wife, then divorce shall 
not be caused. 

1971. (1071.) A man says to his wife, ‘Thou art divorced so many, 
so many: ” she shall be divorced thrice; because the expression (Kuza or) 
“ so many” is used for numbers, and the least number which is ex- 
pressed without a conjunction is eleven (which is expressed by one, ten; ` 
that is, one and ten—see note to paragraph 1060): the woman, therefore, 
shall be thrice divorced. 

1972. (1072.) Aman says to his wife, “I hold thee abominable 
as one does the saliva (or phlegm which he expectorates to spit out 
of his mouth);” the woman then says, “If thou hold the same in 
abhorrence then cast it away ;” the husband then says, “Thoo, thoo” 
(making a sound similar to that made in the act of spitting), throw- 
ing out the saliva, and says, “ I have cast it away,” and intends thereby 
divorce: the woman shall not be divorced; because even if he vomits and in- 
tends divorce thereby, the woman shall not be divorced, 80 also if he throws 
out the saliva and intends divorce thereby (divorce shall not be caused). 
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1973. (1073.) A man is addressed by another, “ Hast thou married 
another wife,’ and he says “Yes;” he is then asked (by the other) 
“ Why didst thou divorce the first?” he then says in Persian, “ For thee; ” 
the fact being that he did not marry another wife and did not divorce 
the first wife, and did not intend divorce by his words: his wife shall not 
be divorced. 


1974. (1074.) A woman says to her husband, “ Divorce me thrice ş 
the husband says, “ This time, a thousand divorces:” his wife shall not 
be divorced, because the expression is ambiguous ; (it might mean, “ Dost 
thou ask a thousand divorces at this time,” or it might mean, “This time I 
give a thousand divorces: ” the expression being ambiguous, if he has 
the intention to cause divorce, she shall be divorced). 


1975. (1075.) A man says to his wife, “ Do not go out of the house 
without my order, because 1 have made a vow regarding divorce (that is 
to say, the vow was that divorce would be caused by her going out of the 
house without orders); ” the woman goes out of the house without 
his order: she shall not become divorced, because he did not say 
that the vow he made was with regard to this woman’s divorce, and 
it might be that the vow referred to the divorce of some other woman. 
The word to be accepted shall, therefore, be that of the husband; 
(that is to say, if, in such a case, the woman takes proceedings before tha 
Kazee, and says, “I am divorced,” but the husband says, “She is not 
divorced because the vow referred to the divorce of another wife,” then 
the husband’s word shall be accepted). 


1976. (1076.) A man has four wives; he says to one, “ Thou art, ” 
and to another, “ Then (or Soomma) thou art,” and to a third, ٠“ Then 
(or Soomma) thou art,” and to the fourth “Then (or Soomma) thou 
art divorced:” the fourth wife shall become divorced; because he 
rendered “Divorced ’’ as the quality of the fourth wife. 

(Nors.—Here the word, then or Soomma, prevents the word “ Divorce” 
from being applicable to the first three wives, because the effect of the word 
Soomma or then is to disjoin the sentences, although the sentences might 
have been pronounced immediately one after the other: if instead of Soom- 
ma or then, he had used the conjunction “and,” and pronounced the sen- 
tences continuously without a break, then all four would have been divor- 
ced; but if using the word “and,” he had broken the sentences and taken a 
pause after each sentence, then the divorce would have been applicable to 
the fourth : the effect of the word Soommaor then is this, that the mere use 
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of that word is to disjoin the sentences and introduce a break, although 
there might not be a break in the speech asa matter of fact: the 
import of the word ۴ Soomma or then” is distinguished in jurispru- 
dence from the meaning of “ and ” in the way pointed out above]. 


1977. (1077.) A man says “Divorced,” and he is then asked 
<“ What woman dost thou mean;” he says, “ My wife: his wife shall 
become divorced. 


1978. (1078.) Aman says, * A woman is divorced,” or says, “ I have 
divorced a woman thrice,” and he says, “I did not mean thereby my 
wife:” he shall be confirmed in his statement. 

But if he says, “ Oomra is divorced,” his wife’s name being Oomra; 
and he says, ““ I did not mean my wife:” his wife shall become divorced, 
and he shall not be confirmed by the Kazee (when he says he did not 
mean his wife). 

So also if he says, “The daughter of so and so is divorced,” 
naming the father, but not naming the woman herself, and (the fact is 
ahat) his wife is the daughter of that so and so; but he says, > I did not 
mean my wife:” he shall not be confirmed in his statement by the Kazee, 
(although his father-in-law might have several daughters) and his wife 
shall become divorced, in the same way as if he had mentioned the name 
of his wife. 

And if he says, 2“ Oomra is divorced,” and his wife is “ Oomra:” then 
his wife shall be divorced, and he shall not be confirmed by the Kazee in 
withdrawing the divorce from her, 

So also if he does not describe his wife with reference to her father, 
but with reference to her mother or her child: his wife shall become 
divorced. 


So also if his wife’s mother catches hold of him and says, “ I shall 
not leave thee to go on thy journey until thou divorce my daughter; ” 
the husband then says, (in Persian), “ Three divorces on thy daughter; ” 
he then says, “I did not intend my wife:” his wife shall become 
divorced so far as the Kazee is concerned. 

1979. (1079.) A man says to his wife in anger (in Persian), “If 
thou my wife, three divorces,” suppressing the word ‘art: “ his 
wife shall not be divorced, because he did not refer the divorce to her. 

1980. (1080.) A man, in whose presence thereis a woman covered 
over, is asked, “Is this covered woman thy wife,” and then he is 
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asked “take an oath (and say), if thou hast any wife excepting this 
woman (she is thrice divorced); the man then takes an oath with three 
divorces that he has no other wife except this one (that is, he takes an 
oath saying “۰ lf I have a wife except the one present, then she is divorced 
thrice); ”’ the fact is that the woman covered over is a stranger to him 
(and he has a wife at home): the learned lawyers have differed regarding 
this matters but the Futwa is, that his wife shall become divorced so far 
as the Kazee is concerned. 


1981. (1081.) And so if a man marries a woman at Balkh, and the 
woman goes without his knowledge to Tirmiz; he then takes an oath and 
says, “ If he has a wife at Tirmiz, then she is divorced: ”’ his wife shall 
become divorced (although he is ignorant that his wife is at Tirmiz, and 
although so far as his knowledge goes his wife is at Balkh). 


1982, (1082.) A man eats bread and drinks wine; he then says 
(in Persian), “ We have eaten bread and drank wine, our wives with 
three; << then after the man stops, another man says to him “ With 
three divorces,’ and the (first mentioned) man says, ‘ With three 
divorces: ? his wife shall not become divorced, because when the man 
finished his speech and stopped a while, then this expression (that is, 
“ With three divorces,’’) becomes a fresh expression in which there is no 
reference to anybody. 


1983. (1083.) A man says to his debtor, “Thy wife is divorced, if 
thou dost not pay my debt this day ; ” the debtor says, “ Yas ” (instead of 
yes; nayim instead of naam), not intending an (affirmative) answer: but 
the creditor asks him to say “Yes” (or naam) and he says, ۴ Yes,” in- 
tending an answer (in the affirmative): the oath shall be obligatory ; be- 
cause when nothing lengthy intervened between the question and the 
answer, and the debtor did not adopt a new conversation, the whole of 
the conversation must be taken as one (connected expression), 


1984. (1084.) A man says to another (in Persian), “ Thy wife is 
divorced from thee with three divorces that thou hast not done this thing” 
(that is, ‘If thou hast done this thing ”) و‎ the other man says, ۶“ With a 
thousand divorces; ” this last expression shall be by way of an answer ; so 
that if the man has not done the thing, the divorce shall not be caused. 


1985. (1085.) A man is asked by another, “Hast thou a wife, 
except a divorced one ;” he says “No: ” his wife shall become divorced. 
Bat if he says » Yes,” then his wife shall not be divorced ; because in the 
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first case, the husband (in effect) says, “ I have no wife, except a divorced 
wife; °’ and if he says so, his wife becomes divorced. But in the second 
case, he (in effect) says, ۴ My wife is not divorced; ” and if he says so, his 
wife shall not become divorced. 


1986. (1086.) A man repeats the oath of another (which was to the 
effect) that, “ If thou shalt enter the house, then my wife is divorced ; ” 
then when he arrives at the word “divorce,” his own wife occurs to 
his mind: the learned lawyers have said that if the man, at the time of 
mentioning the word “ divorce,” intends to give up repeating the story 
and to begin the declaration of a divorce (as on his own behalf) و‎ 
and if his expression is such that a divorce could thereby be caused on his 
own wife (that is, if the circumstances are such that divorce could be 
caused on his wife, e.g., his having an undivorced wife), the divorce 
shall be caused on his own wife ; but if he does not intend to begin the 
declaration of a divorce (as on his own behalf), the divorce shall not 
be caused on his own wife, but (on the other hand) his expression shall 
be referred to what he was (reporting or) repeating. (See also paragraph 
1432 post). 

1987. (1087.) A man says to his wife, “ Thou art divorced” and 
stops a while, and then says, “ Thrice: ” then if he stopped merely to take 
breath, his wife shall be divorced thrice; but if the stop was not for the 
purpose of tuking breath, one divorce shall be caused; because stopping 
merely for the purpose of taking breath does not disjoin the sentences. 


1988. (1088.) A man says to his wife, “Thou art divorced ” and stops 
a while ; he is then asked, <“ How many times, ” and he says, ۰ Thrice: ” 
Aboo Yusoof, on whom be peace, says, his wife shall be thrice divorced. 
The learned lawyers have said that it is possible that this view is specially 
that of Aboo Yusoof, on whom be peace (nnd not that of Aboo Huneefa), 
because according to him (Aboo Yusoof) if a man says to his wife, “ Thou 
art divorced,” and intends three divorces, his intention is correct (see 
Noor-ool Anwar, page 29, line 6, and page 151, line 8, from the bottom): 
and it is possible that this view might be that of Aboo Huneefa, on whom 
be peace (see paragraph 988), because, according to him, if a man divorces 
his wife, and then says, “ I have rendered the divorce (triple or) three 
divorces,” the divorce shall become three divorces. 


1989. (1089.) A man says to his wife, “Thou art divorced once;” 
the woman says to him (in Persian), “ One thousand,” and he says 
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(in Persian), “ A thousand,” intending thereby the causing of divorce: 
the divorce shall be as he intended (that is, three divorces shall be caused). - 


1990. (1090.) A-man says to his wife, “ Thou art divorced, such as 
cannot be caused on thee,” or “ such as is not valid on thee:” she shall 
(still) be divorced once (the words used after the word ‘divorced ۰ being 
considered surplusage). 

So also if he says, “Thou art divorced thrice, such as cannot be 
caused on thee,” or “ such as are not valid on thee: ” she shall be divorced 
thrice (the words used after the word “thrice,” being considered sur- 
plusage). 

1991. (1091.) A man says to his wife, “Thou art divorced at 
Mecca,” whilst they are not in Mecca: the woman shall become instantly 
divorced. And so if he says, “Thou art divorced in such and such 
clotbes,”? whilst she is in different clothes: the divorce shall be caused 
instantly. 

[Note.—* Thou art divorced at Mecca ?” may mean, “ As long as thou 
shalt remain in Mecca and not outside.” So also **Thou art divorced in 
such and such clothes '' may mean, “ Thou shalt be divorced as long as thou 
shalt have those clothes on, and not be divorced when thou shalt not 
have those clothes on.” This is the meaning of which those expressions 
are susceptible, but the principle which is here enunciated depends upon 
the following explanation :—See Rudd-ool Moohtar, Vol. II, page 721: 
if a man says “Thou art divorced at Mecca,” or “In the bouse,” 
or “In the shade,” or “In the sun,” or “In such and such clothes,” 
this is Tunjeez or causing divorce instantaneously and not Tuleek or 
causing divorce conditionally ; because although those expressions really 
mean a conditional divorce, still the condition there is not valid. A 
condition to be good and valid must relate to a thing which is at 
present non-existent, but which is to come into existence afterwards, and 
such a thing consists of an act or time, as for instance, when a man 
says, “Thou art divorced on thy entry into Mecca,” or “On thy 

putting on such and such clothes ; ” in which instances, the act is at present 
non-existent but is to come into existence hereafter; these instances mean 
“Tf thou shalt enter Mecca or put on such and such clothes, then thou art 
divorced: ” and for instance when the man gays, ‘“ Thou art divorced 
to-morrow,” that means “ When to-morrow comes, or if thou shalt live till 
to-morrow, thou art divorced.” But places or clothes are already in exis- 
tence, and, therefore, to make divorce conditional on such things is not valid 
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on account of the condition being bad; the condition is void, aud, therefore, 
divorce takes place at once. Also in the case where the man having used 
the expression “Thou art divorced at Mecca,” or ‘In such and such 
clothes,” says, he meant, “on the entry into Mecca,” or “on thy putting on 
such and such clothes,” he shall not be confirmed by the Kazee, who will give 
no effect to this explanation, although as between the man and his God 
he might be right in his explanation. There is a rule in connection with 
conditions worth remembering and that is this, a condition dependent on 
a thing whioh is kain or already in existence is no condition at all; as for 
instance, where a man says, “If the heavens are above or if the sun has 
light, then thou art divorced :” here the divorce is caused at once]. 

And if he says, “ Thou art divorced sn the night and the day: ” she 
shall be divorced once. And if he says, “ Thou art divorced in the night 
and in the day,” two divorces shall be caused. 


{Note.—See Rudd-ool Moohtar, Vol. II, page 724. The expression 
“ Thou art divorced im the night and the day,” or “In the day and 
the night,” means that the same divoree is to operate in the night 
and the day, because in these expressions the word “ divorce,” governs 
both “ night” and “day; ” but the expression, “Thou art divorced in 
the night and in the day,” means “Thou art divorced in the day and 
thou art divorced in the night,” and therefore here divorce is repeated : 
two divorces shall, therefore, be caused in the latter case and one divorce 
in the former case}. , 

And if he says to his wife at night, ‘‘Thou art divorced in thy night 
and thy day :” she shall be divorced instantly. And if be says to his wife 
at night, “Thou art divorced in thy day and in thy night: ” she shall 
be divorced on the morrow. 

And if he says, “ Thou art divorced to-morrow this day,” she shall 
be divorced on the morrow, and the mention of “This day,” shall be 
void. And if he says, “ Thou art divorced this day, to-morrow,” she shall 
be divorced instantly (and the use of the word “ to-morrow,” would go 
for nothing). And the principle in regard to this matter is that, if the 
husband mentions two portions of time so tbat there is no conjunction 
between the two, the divorce shall be caused in that portion of the time 
which is first mentioned, and the mention of the second portion of the 
time shall be void. 


[Note.—See Rudd-ool Moolhtar, Vol. II, page 724. When the bus- 
band refers the divorce to two portions of time, one of which is present 
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and the other is to come, and uses the conjunction “and,” then, if he 
begins with the time which is present, only one divorce shall be caused, 
e.g., if the man says, “‘ Thou art divorced to-day and to-morrow,” then only 
one divorce shall be caused ; because “ to-day ” being mentioned first, the 
divorce takes effect immediately, and the same divorce continues “ to- 
morrow ” also. But if he begins with the future, and uses the present 
time afterwards, and couples both portions of the time with the con- 
junction “and,” then two divorces shall take place, e.g., ‘““ Thou art 
divorced to-morrow and to-day,” this means, ۶“ When to-morrow shall 
arrive thou art divorced and thou art divorced to-day also.” But if he 
says, ““ Thou art divorced to-day, and after to-morrow,” then two divorces 
shall be caused; one divorce shall be caused ‘‘ to-day,” and the other 
divorce shall be caused “the day after to-morrow;” because when an 
interval of one day is allowed without a divorce, then the intention is 
that a second divorce shall be caused on the day after that interval. If 
the man says on the last day of the month, ٠“ ‘Thou art divorced to-day 
and the beginning of the next month,” then one divorce shall be caused ; 
but if he expresses himself so, not on the last day of the month but before 
the last day, so as to allow an interval of time between “to-day,” and 
the first day of the next month, then two divorces shall be caused. If he 
uses the expression without the conjunction ‘ and,” then the rule is set 
out in the text. See also paragraph, 1142 post]. 


1992. (1092.) And if he says, “Thou art divorced this day and 
when to-morrow comes,” one divorce shall be caused instantly, and when 
the morrow comes and she is in her 120:4 (which she would be in, if the 
husband has had intercourse with her), then another divorce shall be 
caused. (See also Rudd-ool Moolıtar, Vol. II, page 725). 


1993. (1093.) A man says in the month of Shaban, “ Thou art” 
(that is, shalt become) divorced in the Ramzan (which follows Shaban) : 
she shall become divorced as soon as the sun sinks on the last day of 
Shaban. But if he says, “Thou art divorced to-morrow,” she shall 
become divorced as soon as the morning of the morrow arrives (because 
in common parlance, ۶“ to-morrow” means the day which is to arrive after 
the night; whereas month commences from the time the moon is visible). 

And if he says, “ Thou art divorced in the summer (Sy/f),” or “In 
the winter (Skila), or “In the spring (Rubee),” or “In the autumn 
(Khureef),” the divorce shall not be caused unless in the time specified. 
And the learned lawyers have discussed how to distinguish these times: 
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some of them have said that summer (or Syf) is a season in which 
people are not under the necessity of using clothing with cotton padding 
and of warming themselves before the fire; and winter (or Shita) is the 
season in which people are under the necessity of using clothing with 
cotton padding and of warming themselves before the fire; and spring 
(Rubee) and autumn (Khureef ) are seasons in which people are under the 
necessity of using clothing with cotton padding, but not of warming them- 
selves before the fire; except that spring (Rubee) is at the end of winter 
and autumn (Khureef) is at the end of summer. 

And others have said that summer or Syf is the season when 
foliage and fruit exist on trees; and spring (Rubee) is the time when 
there is foliage on the trees, but not fruit; and so is the autumn 
(Khureef ). 

1994, (1094.) A man purchases his wife: no divorce whether con- 
ditional or instantaneous shall be caused on ber, until she remains the 
property of her husband (that is, if the man having married the slave 
girl of another, says to her for instance, “ If I purchase thee, or if thou 
shouldst enter the house, thou art divorced,” then if he purchases her, 
the effect of the purchase is toavoid the marriage, and the divorce, which 
assumes a valid marriage, will not take place, although at the time 
he had pronounced the conditional divorce, he was within his right in 
doing so; so, after the purchase, an instantaneous divorce, that is, one not 
dependent on any condition, would not take effect, because the marriage 
was put an end to by the purchase; so also if after purchase he gives her a 
conditional divorce, the divorce shall not be caused; because there must be 
ownership of marriage or Milk-i-Nikah in order to validate a Taleek or 
conditional divorce ; but if he says, “lf thou enter the house, then thou 
shalt be free,” then emancipation shall be caused, because he has got 
ownership of person or Milk-1-Rukba). (See paragraph 1888). 


So also if the husband (baving married the slave girl of another) 
has made Hela with ber (saying for instance, “I will not have intercourse 
with thee for four months, the effect of which is that after four months, 
one divorce is caused), and he then purchases her, and then the period 
of the Fela expires (that is, the four months as aforesaid expire after the 
purchase), divorce (which would have been otherwise caused by the expiry 
of four months) shall not be caused on her (by reason of the purchase 
because as soon as the husband purchases his wife, the relationship of hus- 
band and wife ceases; and therefore the effect of the Hela uo longer subsists, 
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and there is consequently no divorce after the expiry of the four months) 
(See paragraph 1890). ۱ 

And if a man, after having purchased his wife (such purchase having 
the effect of dissolving the marriage) emancipates her (before the time of 
the Iddut has expired, on account of the dissolution of the marriage), his 
divorce shall be operntive on ber whether the divorce be conditional or 
instantaneous (that is to say, a man marries the slave girl of another, 
and whilst she is in his marriage, he says to her, “ If thou enter the house, 
thou art divorced ; ” then he purchases her after having intercourse with 
her: the purchase dissolves the marriage ; but the woman shall be lawful 
to him by right of ownership; but he cannot give her in marriage to 
another man until the Jddué expires, because intercourse renders Iddut 
obligatory, although he himself can have sexual intercourse with her 
without waiting for the expiry of the Jddut: if he emancipates her before 
the expiry of the period which would have been her Iddut, if he had given 
her in marriage to somebody else, then he can divorce her treating her as 
being in her Iddut ; so that if she enters the house, then the divorce condi- 
tionally pronounced on her whilst she was his wife would be caused; he 
can also give her an instantaneous divorce or a fresh conditional divorce. 
See Rudd-ool Moohtar, Vol. II, page 702, line 27, &. The author of the 
Rudd-ool Moohtar after noticing diversity in views on this point, says 
that the Futwa is according to the rule which holds that the divorce by 
the husband shall not be caused, and he says this is the view taken by 
Kazee Khan. The passage of the Futawai Kazi Khan, here referred 
to by the Rudd-ool Moohtar is in paragraph 1888). 


1995. (1095.) Andif a slave makes the divorce of his free wife 
(with whom he has had intercourse) dependent on a condition, or if he 
says to ber, “Thou art divorced according to the Soonnué (or tradition of 
the prophet) ” and the wife then becomes the owner of her husband (the 
consequence of such ownership being that the marriage becomes dissolved ; 
and also in the event of having had intercourse with her, she is obliged to 
observe the Idduf) and the husband then divorces her (within the period of 
the Iddut) or the condition of the conditional divorce comes to be realised 
(within the period of the Iddut) or the time of the tradition arrives (that 
is, the time of the divorce of the kind called traditionary or Soonnee divorce 
arrives, such time being the period of purity after the montbly course, 
because Soonnee divorce is one that takes place in a period of purity in 
which period there has been no sexual intercourse), the divorce shall 
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be caused on her as long as (2.e., if or provided) she is in her Iddut (because 
it is after the conclusion of the Iddué that the relationship is completely 
cut off). (See paragraphs 1892, 1898 and 1894). 

1996. (1096.) A man says to his wife, “I am divorced from thee” 
(instead of saying, “Thou art divorced from me,” that is, he says the 
reverse of what is ordinarily said, the apparent meaning of the expression 
used by the husband being that the woman caused the divorce on the 
man), intending divorce thereby, the divorce shall nut be caused. 

But if he says, “I am separated (Bain) from thee,” or “I am un- 
lawful to thee,” intending divorce thereby, divorce shall be caused (be- 
cause when the wife gets divorced from the husband, the result is that 
the man gets separated from and becomes unlawful to the woman). 


1997. (1097.) Ifa Moortud (or an apostate) enters the Dar-ool Hurub 
(or migrates there) and then divorces his wife (who is in the Dar-ool Islam), 
the divorce shall not be caused (because by becoming a Moortud, he 
forfeits his life and property, and the Kazee shall decree that he must 
be treated as dead, and a divorce by the dead is not effectual). But 
if he returns as a Moslem, whilst the woman is in her Iddut for him 
(that is the Iddut as of his death), then a divorce (which he might now 
give) shall be operative. (See Rudd-ool Moohtar, Vol. II, page 643, and 
Vol. III, page 465, Chapter on the Apostate or Moortud). (See paragraph 
1898). 

1998. (1098.) And when a female Moortud goes into the Dar-ool 
Hurub and her husband afterwards divorces her (from the Dar-ool Islam) 
and she then, before she gets her menses, returns to the Dar-ool Islam as 
a Moslem, then, according to Aboo Huneefa, on whom be peace, the 
divorce given by the husband shall not take effect; but according to his 
two disciples, the divorce shall take effect. (See Rudd-ool Moohtar, 
Vol. II, page 643). (See paragraph 1899). God knows best. 


Sxorron ۰ 


ON DIVORCE BY INDIRECT EXPRESSIONS (OR KINAYAAT) AND 
IMPLICATIONS (OR MUDLOOLAT). 

1999. (1099.) Kinayaat (or indirect expressions) are words which 
imply divorce without the divorce being expressly mentioned (or denoted 
by them), and they consist of three classes; and the state (or circum- 
stances under which a man is impelled or has resort to indirect expressions 
in giving a divorce also) consists of three classes. 
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(Norg.—See Rudd-ool Moohtar Vol. II, pages 761 to 735. Indirect 
expressions of divorce are such expressions as are not designed and meant 
for divorce, but divorce can be signified by them, and are such that they 
might mean divorce and might also mean something else. They are 
expressions which, if used in answer to a request for divorce, mean an 
affirmative answer, although at the same time they are capable of some 
other meaning. They are of three classes: The first class consists of 
expressions which might imply affirmance or [abut of divorce and might 
also mean Rudd or negativing of divorce. The second class consists of 
expressions which might imply affirmance or Jjabut of divorce and 
might also mean Subb or abuse. The third class consists of expressions 
which might imply affirmance or Jjabué of divorce, and do not imply 
Rudd or negativing of divorce, or Subb or abuse, but might also mean 
something different from divorce. The First Class consists of the fol- 
lowing expressions :—QOokhroojee, i.e., “ Do thou get away from the house ;” 
Izhubeo, or “Do thou go away from this place; ” Koomee, or “Do thou stand 
up ;” Tuqunnyee, or Do thou cover thy face with a veil; ” Tukhummury, 
or “Do thou put on the hair band, or cover thy head; Istutiree, or “ Hide 
thyself; ” or Intiqilee, or » Do thou transfer thyself from this house ;” In- 
tultgee, or “Do thou walk ”ہہ‎ Ooghroobee, or “Be thou far from me;” 
Aisubee, or “ Be thou away from me. These expressions might mean 
acceptance of the request of divorce and might also mean negativing it, 
i. o. repudiating the request: e.g., Ookkrogjee, or “ Do thou get away from 
this house” might mean ‘Very well, I divorce thee, get away from this 
house;” or it might mean “No, I will not divorce, get away from 
this house, from my presence, so that the quarrel might come to an end:” 
and so as regards the rest. The Second Class consists of the following ex- 
pressions :— Khuleeutoon, or “ Thou art unoccupied ;” Bureeutoon, or “Thou 
art devoid : ” Huramoon, or “ Thou art unlawful; ” Bainoon, or “ Thou art 
separate; ” and words which are of the same meaning are Buttutoon, 
or “Thou art cut off ;” Butlutoon or “ Cut off: ” these expressions might 
mean acceptance of the request of divorce and might also mean abuse, 
وہ‎ Khuleeutoon might mean ‘Thou art unoccupied with nikah” or 
might mean “Thou art unoccupied with goodness;” Bureeutoon might 
mean “Thou art devoid of nikah” or might mean, “Thou art devoid 
of goodness  " Huramoon might mean, “Thou art unlawful to me” or 
might mean, “ Thou art an unlawful thing like the pig ;” Batnoon might 
mean, “ Thou art separate from me,” or might mean, ٠“ Thou art separate 
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from goodness.” The Third Class consists of the following expressions:— 
Aituddes, or *‘ Observe thy Iddut,’”’ which means, “I have divorced you, now 
observe the Jddut;”’ another meaning of the expression is “ Count the 
favors which I have shewn,” and in this sense the expression has no 
connection with divorce. Istubriyee Ruhkumukai, or “ Purify thy womb ;” 
it means, “I have divorced you, purify the womb by observing the 024 
to be enabled to marry somebody else ;” another meaning of the expres- 
sion is, ““I will not divorce you ; purify the womb and wait until you get 
the next menses, and after that I will divorce you.” Antai wahtdutoon, 
or, “Thou art one  '' it means “ Thou art divorced by one divorce;” it 
might also mean, “Thou art singular in goodness, or the best of thy 
kind.” Antai hoorrutoon or “Thou art free; ’” it means “Thou art 
divorced, and therefore freed from the restraint of marriage;” it might 
also mean, “ Thou art not the slave of anybody.” Ikhtaree, or ؟‎ ” 
it means “I have given you option to divorce yourself, if you choose 
divorce yourself; ” it might also mean, “ Select some work.” <Amrokat 
bu Yudatkat, or “ Thy power isin thy hands; ” it means ‘I have vested 
thee with authority to divorce thyself; ” it might also mean, “I have 
authorised thee to do some work.” Surruhtokat, or “I have turned thee 
out : ” it means, “ I have divorced thee, and, therefore, turned thee out 
of the house;” it might also mean, “‘I have turned thee out of the 
house for some business.” Faruktokai, or “I have separated thee;” 
it means, “I have divorced thee and separated thee;” it might also 
mean, “I have assigned to thee a separate room.” The rules 
with reference to the use of these expressions are these: When the 
husband is in the state of what is called Reza, that is, a state when he 
wills divorce, not being in a state of anger, and there being no Mazakara- 
t-Tulak, or discussion or topic of divorce, then the use of all the three 
classes of expressions mentioned above, must, in order to cause divorce, 
be accompanied with intention to divorce, so that if the husband has 
formed an intention tocause divorce by those expressions, then divorce 
shall be caused, not otherwise; and the husband’s word on his oath 
shall be accepted when he says, he had no intention to divorce. When 
the husband is in a state of anger and uses any of the expressions of 
the three classes mentioned above, then the rule is this :—that if the 
husband uses expressions of the first or the second class, vis., expressions 
which admit of the alternative meaning of Rudd or negativing divorce, 
or of Subb or abuse, then it is necessary, in order that divorce might he 
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caused, that the husband should have the intention to cause divorce; so that 
divorce shall be caused if he has such an intention, and shall not be caused 
if he hasnosuchintention: if he uses expressions of the third class, vie., 
expressions which do not admit of Rudd or Subb, then it is not necessary 
that he should have an intention to divorce, and the use of those expressions 
shall cause divorce even if he has no intention to canse, or has intention 
not to cause divorce. When there is going on what is called a Maszakura- 
i-Tulak, or discussion or topic of divorce, then if the husband uses the first 
class of expressions, viz., those which admit of Rudd or negativing of the 
divorce, then in order that divorce might be caused, it is necessary that 
he should have an intention to cause divorce; but if he uses expressions 
of the other two classes, then intention is not necessary, and divorce shall 
be caused without intention. As regards the expressions Ikhtaree, or 
“ Choose,” and Amrokai bu Yudatkai, or “Thy power is in thy hands,” 
the effect of these is that when the husband uses these expressions divorce 
is not caused, but the wife becomes vested with authority to divorce herself, 
and divorce can only be caused when she, in consequence of such authority, 
divorces herself. Some of the authors have made a mistake in this matter 
when they have laid down that the use of those expressions of them- 
selves causes divorce on the wife without an act on the part of the wife: 
the correct view is, that the wife gets the authority to divorce herself. 
and she does not become divorced until she exercises that authority and 
divorces herself]. 

2000. (1100.) One is a simple state and that is the state of the 
husband’s will (or act of the mind to divorce, as contradistinguished 
from the circumstances of anger and dispute, &c., relating to the other 
two classes). 

2001. (1101.) The other state is when the subject of divorce is 
going on, and this is when the woman asks for her divorce, or when 
somebody besides her asks for her divorce. o. 

2002. (1102.) And the third state is a state of anger and quarrel. 

2003. (1103.) In the state where the husband wills a divorce (that 
is, the first state) a divorce shall not be caused by any indirect expression 
unless he has an intention to cause divorce; and if the husband says, “I 
did not intend divorce by that (that is, by the indirect expression) ” the 
word to be accepted shall be his word. 


2004. (1104.) And in the second state, that is, when the subject of 
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divorce is being discussed, divorce shall be caused by eight expressions ; 
and if the husband says, “I did not intend divorce (by using those 
indirect expressions)” he shall not be confirmed by the Kazee: these 
eight expressions are, (1) “Thou art unoccupied” (Khuleeutoon, that 
is to say, ۶“ Do as thou likest: ” an animal is free when 16 is let loose to 
roam about at will); (2) “Thou art released (or devoid, Bureeutoon) ;”’ 
(8) > Thou art cut off ” (Butlutoon) ; (4) Thou art separate”? (Batnnoon) ; 
(5) Thou art unlawful ” (Huram); (6) ‘“ Observe thy Iddut (Attuddee) ; ” 
(7) “Thy power is in thy hands” (Amrokai bu yudatkat) ; (8) "ک۶‎ Choose ” 
(Ikhtaree). 

{Nore.—The first five expressions belong to the second class of the 
division given from the Rudd-ool Moohtar in the note to paragraph 1099, 
and the last three expressions belong to the third class. The last two 
expressions do not cause divorce, but vest the wife with authority to 
divorce herself as explained in that note. See also paragraphs 1638 and 
1642 post]. 


2005. (1105.) And ina state of anger (on the part of the husband), 
divorce is caused by three out of these eight expresions (even without any 
express intention on his part), and if the husband says, “I did not 
intend divorce,” he shall not be confirmed by the Kazee; and these three 
expressions are “Observe thy Iddut;” “Thy power is in thy hands;” 
:» Choose (or do as it pleases thee).” And as regards the remaining five, 
according to Aboo Huneefa, on whom be peace, if the husband (after using 
them) says, ‘I did not intend divorce,” then divorce shall not be caused and 
he shall be confirmed by the Kazee; because these (five) expressions, 
are capable of being used as terms of abuse, and shall, therefore, be 
referred to abuse, in a state of anger and quarrel. But Aboo Yusoof, 
on whom be peace, says (that the husband having, in a state of anger, 
used those five expressions), if he says, » I did not intend divorce,” he 
shall not be confirmed by the Kazee (and express intention as regards 
these expressions when used in a state of anger is not necessary), in the 
same way as he is not confirmed when the matter of divorce is being 
discussed. 

[Norz.—As regards the expressions, “ Thy power is in thy hands,” 
or “ Choose,” the rule here laid down is subject to what has already been 
stated in the note to paragraphs 1099 and 1104, viz., that they do not 
operate as divorce, but vest in the wife the authority to divorce herself]. 


2006. (1106.) And it is reported in the work called the Imla from 
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Aboo Yusoof, on whom be peace, that he has added four other expressions 
to these five expressions, and these four expressions are, (1) “I have no 
ownership (Milk) over thee;” (2) » I have no way (or power) over thee ; ” 
(8) I have set free (Khullatto) thy ways; ” (4) ۶ک“‎ Mix with thy relations (see 
paragraph 1124 post).” If the husband uses these (four) expressions 
whilst a topic of divorce is going on, or in a state of anger, and says, 1 
did not intend divorce,” he shall be confirmed by the Kazee, according to 
the view of Aboo Huneefa, on whom be peace; but Aboo Yusoof, on whom 
be peace, says, that be shall not be confirmed by the Kazee. 

2007. (1107.) And besides these (twelve indirect expressions), in the 
case of other indirect expressions, such for instance as the expressions— 
(1) “Thy string is on thy neck (Gharib, the pit at the Camel’s back 
between the neck and the hunch); ” (2) “ (Zuqunnyee or) cover thy face 
with veil;” (8) “ (Tukhwmmuree or) put on the hair band (that is 
cover thy head);” (4) (Istubriyee or) purify thy womb;” (5) “ (Koomee 
or) stand up;” (6) » (Ookkroojee or) get away from the house;” (7) 
>» (Iekubee or) go away from this place ; ” (8) “ (Intiqilee or) transfer thyself 
from this house; ” (9)  (Intuligee or) walk out;” (10) “ My marriage is 
not with thee;” (11) “I have made a gift of thee to thy relations, 
whether those relations accept or not,”—no divorce takes place, unless 
with intention ; and when the husband says “I did not intend divorce,” 
he shall be confirmed by the Kazee. 

2008, (1108.) And it is reported from Aboo Huneefa, on whom be 
peace, that if the husband says, “I have made a gift of thee to thy 
father,” or ‘‘to thy mother,” or “for husbands,” and intends divorce, 
divorce shall be caused ; and that if he says, “I have made a gift of thee 
to thy maternal uncle,” or “To thy brother,” or “To thy sister,” or 
< To so and so, a stranger,” divorce shall not be caused even if the husband 
bas an intention to divorce; and that similarly if he says “I have no 
necessity for thee ” (no divorce shall be caused), 


2009. (1109.) And it is reported from Mahomed, on whom be peace, 
thatif the husband says to his wife, ‘“‘ Go away from this place ” (or Ifluhee, 
which, according to the Arabic idiom, is used in the same sense as Izhubee, 
although it has another meaning, viz., that of prosperity see Rudd-ool 
Moohtar, Vol. II., page 779) and has the intention to divorce, then this 
expression amounts to a divorce. 

2010. (1110.) And if whilst the (Masakura or) subject of divorce is 
going on, the husband says, “ I have separated thee (or Farwktokas) ” or 
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“lI have made thee separate (or bain), or “I have parted thee (or 
Abuntokat),” or “TI have separated myself from thee or Abunto Minkai),” 
or “There is no authority (or sooltan) for me over thee,” or “I have 
abandoned thee (or Surruhtokat just as animals are left untethered to 
roam about),” or “ I have made a gift of thee to thyself (or Wuhubtukat),” 
or “I have left (turukto) thy divorce (see paragraph 950),”’ or “I have 
opened the way of thy divorce (see paragraph 950),”’ or » 1 have opened 
thy way,” or “Thou art set at liberty (Sataba, a term applied to a she- 
camel when set at liberty after having been delivered of ten female colts, 
when all labor is dispensed with):” or “Thou art a free. woman (or 
Hoorra),”’ or “Thou knowest thy state best,” and (in which last case) 
the woman says, “I have withheld myself from thee: * (in all these cases) 
divorce is caused ; and if the man says I did not intend divorce, he shall not 
be confirmed by the Kazee. (Compare paragraph 950 where in the case of 
two expressions which are repeated in paragraph 1110, vis., ۵ 
Tulakakat and Khullaito Subeela Tulakakat, it is stated in paragraph 950 
that intention is necessary, whereas the last words of paragraph 1110 
point to a contrary inference; but from the Rudd-ool Moohtar, Vol. II, 
page 766, it appears that in the case of these two expressions intention 
to divorce is necessary and the authority given by the Radd-ool Moohtar 
is the Khaneea). 

2011. (1111.) And if the husband says to his wife, “There is no 
marriage between me and between thee,” or says, “ There does not remain 
marriage between me and between thee;” or says, “I have cancelled 
(Fusukhto) thy marriage,” divorce shall be caused, if he has an intention. 


2012. (1112.) And if the woman says to her husband, “ Thou art 
not my husband ” and the husband says, ‘‘Thou hast spoken the truth” 
(the husband) intending divorce thereby, divorce shall be caused according 
to the view of Aboo Huneefa, on whom he peace. (Compare paragraphs 
969 and 1045.) 

2018. (1118.) And if the husband says to his wife (in Persian), 
“Thou art nothing to me,” repeating the same expression several times, 
this shall not amount to divorce. 

So also if he says, ‘“ Thou art nobody to me” (there will be 0 
divorce). 

2014. (1114.) And if the husband says to his wife, “ There does not 
remain between me and between thee any act,,“ divorce shall be caused, if 
he has an intention. 
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So also if he says, »“ I am released from thy marriage,” divorce shall 
be caused, if he has an intention. 


[Compare paragraph 950, and see Rudd-ool Moohtar, Vol. II, page 766. 

The Arabic word for release is Buree, and as regards that word, the 
Rudd-ool Moohtar says, that 1۶ the husband says, 1 am released or ana 
bureeoon from thy marriage,” then in case the husband has an intention to 
divorce, divorce shall be caused ; but if he says, “I am released from thy 
divorce” then even if the husband has intention to divorce, there is ۵ 
diversity of opinion whether divorce shall be caused or not; and the more 
correct view is, that divorce shall not be caused; because the expression 
might mean, “I do not wish to divorce you,” or in other words, “I release 
. the divorce and do not wish to release the marriage :’’ but if the husband 
says, “I have released thee or Buratto from thy divorce,” then there is a 
difference of opinion as to what is the correct view; the more correct 
view as to what is the correct view is, that, according to the Khaneea, 
divorce shall not be caused even if there is intention to divorce as set 
forth in paragraph 950; bat the Futeh-ool Kúdeer says, that the more 
correct view is, that one bain or reversible divorce shall be caused ; because 
the expression means, “I am unable to give you divorce,” and this in- 
ability would only arise when a bain divorce has been given and the Iddut 
has expired, so that the husband is no longer in a position to give a 
further divorce. See also paragraph 1122]. : ۱ 


2016. (1115.) And if the husband says to the wife, ‘ I have no 
necessity for thee,” intending divorce, divorce shall not be caused. 

So also if he says (in Persian), “JI have no use for thee: ” so also 
if he says, » I do not desire thee” (no divorce shall be caused). 

2016. (1116.) And if the husband says to his wife, > Do thou get at 
a distance from me,” intending divorce thereby, divorce shall be caused. 

2017. (1117). And if the husband says to his wife, “ Go thow and 
sell thou this cloth,” or “ Go thou and cover thy face with veil (Tuqun- 
nyee),” or “Stand up and eat,” intending divorce by the expressions 
“Go thou ” and “ Stand up,” divorce shall not be caused (because the 
subsequent words shew that these expressions, which admit of the 
meaning of divorce, and are also susceptible of oshe meanings are not 
used in the sense of divorce). 

2018. (1118.) And if the husband says to his wife, “ Four ways (i. o., 
all four points of the compass) are open to thee,” intending thereby divorce, 
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divorce shall not be caused, unless he says, <“ Four ways are open to thee, 
adopt whichever way please thee,” in which case divorce shall be 
caused, if he has such an intention. 

But if he says (in Persian), “ Four ways for thee, have I opened,” 
divorce shall not be caused, unless he intends divorce thereby. 

2019. (1119). Ard if he says (in Persian), “ Thou art three times 
just now,” and says, “I did not intend divorce thereby,” the word to be 
accepted shall be his. 

2020. (1120). And if the woman says to her husband, “ Divorce 
me,” and the husband says, “I will not do (so),” and the woman then 
say, ““ If thou shalt not divorce me, I shall go away and marry,” and 
the husband says (in Persian), “ Thou art at liberty to take a husband 
or a lover ‘friend),”’ divorce shall not be caused, because this (last) ex- 
pression of the husband shews that he does not care for her. 


2021. (1121). A man is apprehensive that his marriage with his 
wife is invalid (Fasid) and he says, “I have abandoned this marriage 
which is between me and between my wife;” but it afterwards 
appears that their marriage is valid: his wife shall not be divorced 
(because he abandoned or cancelled what he considered to be an invalid 
marriage and the expression used did not amount to a divorce). 


2022. (1122.) And if the husband says to his wife, “I am released 
(Buree) from thy divorce,” this shall not amount to divorce. 

But if he says, I am released from thee, in consequence of thy 
divorce,” divorce shall be caused, whether he intends divorce or not. 

And if he says, “ I am released from three thy divorces (that is, in 
consequence of having given thee three divorces),” some have said that 
divorce shall be caused, if he has an intention to divorce; whilst others 
have held that this shall not amount to divorce ; and this is clear. (See 
paragraphs 1114 and 950). 

2028. (1123.) A woman says to her husband (in Persian), “ If thou 
hast not purchased that (that is, * * * * the sentence 
does not say), with defect (implying divorce by the use of the word defect) 
return it,” and the husband says, “ I have returned: ” the learned law- 
yers have said that no divorce shall thereby be caused (because he did not 
say “I have returned to thee.” See paragraph 942.) 


2024. (1124.) And if the wife’s father says to her husband, “ If thou 
hast not purchased that (that is, my daughter) from me, return to me,” and 
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the husband says, “I have returned (her) to thee,” divorce shall be caused 
if he has an intention to divorce, the husband’s expression being 
tantamount to saying (to his wife) ‘‘ Mix with thy relations.” (See 
paragraph 1106). | ۱ 

2025. (1125.) And if the husband says to his wife, “Thou art 
abandoned (Surah from Tuereeh).” then that is the same as if he says to 
her, “Thou art released (or unoccupied, Khwleeatoon. See paragraph 
1104).” 


2026. (1126.) A woman says to her husband, “ Divorce me” and 
the husband says, “If thou desireth a thousand times:” no divorce shall 
be caused (because the expression might mean “ Even if you desire a 
thousand times, I will not divorce you,” and also because divorce is not 
mentioned by the husband; so his expression is ambiguous and the 
ambiguity is not cleared). 


2027. (1127.) And if the husband says (in Persian), “I am disgus- 
ted with woman and with property ;” then if he intends divorce thereby, 
this shall amount to divorce; otherwise not. 


2028. (1128.) And the divorce, which is caused by the use of in- 
direct expressions, is a complete (or bain) divorce according to us (that 
is, Aboo Huneefa, Yusoof and Mahomed) except such divorce as is 
caused by the use of (following) three expressions, viz., (1) <“ Observe thy 
Iddut;” (2) “ Purify thy womb; ” (8) “ Thou art (one or) single,” (see 
paragraphs 1010, 1046, 1067), and the divorce which is caused by these 
expressions is one reversible (Rujue) divorce. 


2029. (1129.) Aud if by the use of indirect expressions, the husband 
intends three divorces, such intention is good (or effectual), except in four 
cases, vis. where the expressions used by the husband are as follow:— 
(1) * Observe thy Iddut ; ” (2) Purify thy womb; ” (3) “ Thou art single; 
(4) “ Choose thou (Ikhtaree)” and the woman (in the last case) must say, 
“Ihave chosen my person;” and in these four cases, the husband’s in- 
tention to give three divorces is not valid. 

[Nore to 1128 and 1129, see Rudd-ool Moohtar, Vol. II, pages 8 
764 and 766, “Thou art single or one” in the original Arabic is expressed by 
the words Antai Wakidutan, which also admits of being read as Antai 
Wahidutan: Antai Wahidutan means Antai talikoon tulkatan Wahidatan, 
or “Thou art divorced by divorce which is one divorce:” Antai ۵۵ 
means Antai tulkutoon Wahidutoon, or “Thou art one divorce itself,” as when 
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8 just person is said to be justice itself: in both senses, in the expression 
“ Thou art one,” divorce is understood by implication or Tukdeer. So also 
in the expression Attuddee, or ‘‘ Observe thy Iddut,”? divorce is understood 
by implication or Tukdeer ; the sense of the expression being, “Observe thy 
Iddut because I have divorced thee,” or “ As I have divorced thee, observe 
thy Iddut.” So also in the expression Istubriyee Ruhumakai, or “ Purify 
thy womb,” divorce is understood by implication. In the last two expres- 
sions, divorce is implied or Mookuddur by Iktiza or necessary implica- 
tion ; because unless divorce is implied, the expressions would have no 
meaning; in the first expression, the apparent meaning without any 
implication is clear by the grammatical construction, but the sense of 
divorce is shewn by the implication of divorce: in all the three expres- 
sions, however, divorce is Mookuddur or implied. There are, however, 
other indirect expressions in which divorce need not be implied, but, on 
the other hand, divorce is mentioned in express words: such expressions 
are “ Ana bureeoon min Tulakai kai, or “I am released from thy divorce.” 
Buratto min Tulakai kai, or “Iam released from thy divorce.” (See 
paragraph 950). Khullaito subeela Tulakat kai, or “I have opened the 
way of thy divorce. ” (See paragraph 950).”” In expressions where divorce 
is Mookuddur, the divorce that is caused is Rujue or reversible divorce; 
and also where divorce is expressly mentioned, the divorce that takes 
place is Rujue or reversible divorce; in other words, when the result is 
that in expressions where divorce is expressly mentioned, the divorce that 
takes place is Rujue or reversible, then it must follow that where divorce 
is Mookuddur or implied, there also Rujue or reversible divorce should take 
place. In other indirect expressions, where divorce is neither expressly 
mentioned nor understood by implication or Tukdeer, there the divorce 
that takes place is bain or complete divorce; because, says the Rudd-ool 
Moohtar, Vol. II., page 767, these expressions denote complete separation 
and not temporary separation such as buttutoon and butlutoon, and kura- 
moon, and bainoon and other like expressions mentioned in the note to 
paragraph 1099. The matter of intention as regards the indirect expres- 
sions of divorce stands thus: the intention to cause three divorces in indirect 
expressions is effectual because three is a metaphorical unit or Furd-i- 
Aitbaree, as one is a real unit or Furd-1-Hukeekee ; see notes to paragraphs 
893 and 921; and intention to cause two divorces is not effectual, because 
the number two is neither a real nor a metaphorical unit, see Rudd-ool 
Moohtar, Vol. II, page 767: but in four expressions intention to cause 
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three divorces is not effectual; see Rudd-ool Moohtar, Vol. IT, pages 
763 and 766: in the expression, (1) “Thou art single or one,” the 
intention to cause three divorces is not effectual, because although the 
infinitive or the musdur, that is, the word Tulkutan, which is understood 
after Wahidutan, admits of the number three or metaphorical unit, still 
the express mention of the word Wahidutan or one, prevents the meta- 
phorical unit from being brought to bear on the expression: in the 
expressions (2) ‘“‘ Observe thy Iddut,”? and (3) “ Purify thy womb,” the 
musdur or infinitive, that is, the word divorce, which is implied in these 
expressions, is implied by Jktiza, or necessity for giving a meaning to 
the speech, and Iktiza or necessity does not, according to the rules of 
jurisprudence, admit of generalisation so as, to admit of a metaphorical 
unit, because the real unit itself meets the necessity: the same reason 
holds good in the word (4) “ Ikhtaree, or choose].” 


2030. )1180.( And the intention to give two divorces is not valid, 
in indirect expressions. (See note to the preceding paragraph), 


2031۰ (1131.) Andif the husband causes divorce in Persian, saying 
“ I have withheld my hand from thee” (see paragraphs 1069 and 1135) 
intending thereby divorce; then some of the learned lawyers have said 
that that is the explanation of (or equivalent to) the expression, “I have 
opened (Khullaito) thy ways,” and no divorce shall be caused, unless he 8 
intention to divorce; and that if he has such an intention, then one 
reversible (Rujue) divorce shall be caused ; and others have said that the 
same is the explanation of (or equivalent to) “ I have divorced thee, ” and 
divorce shall be caused without intention, and the divorce shall be reversible 
(Rujue); and the lawyers Aboo Leith and Sheikh Imam Aboo Baker 
Mohamed, son of Fuzul, on whom be peace, have said that, one com- 
plete (bain) divorce shall be caused, and that the husband shall not be con- 
firmed when he says, “I did not intend divorce; ” and the Futwa is given 
according to this (last) view. 

2032. (1182.) And if the husband says to his wife (in Persian), 1 
have untied thy leg,” one reversible divorce shall be caused according to 
them (Aboo Huneefa, Yusoof and Mahomed), and there is no necessity 
of an intention, because the same is an explanation of (or is equivalent to) 
the expression, ‘‘ I have divorced thee.” 


2033. (1133.) And if the husband says (in Persian), ‘‘ With one 
divorce, I have withheld my hand from thee,” this shall amount to a rever- 
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sible (Rujue) divorce, and he shall not be confirmed when he says he did 
not intend divorce thereby. 


2034. (1134.) And if the husband says (in Persian), ‘I have with- 
held my claws from thee, ” intending divorce thereby, then the lawyer 
Aboo Jaffer, on whom be peace, says, that one complete (bain) divorce shall 
be caused thereby و‎ whilst others have said that one reversible (or Rujue) 
divorce shall be caused: but the first view is the more correct of the two. 


2035. (1185.) And itis laid down in the Fatawai Nusufee that if 
the husband says to his wife (in Persian), “ Thee have I abandoned, ” or 
<“ Thee have I released, ” or ‘ From thee have I withheld my hand,” or if 
he says, “ Thee have I 1686:7” no divorce shall be caused unless he has 
an intention. 

So also if he says (in Persian), “I have withheld my hand from 
thee, ” or “ Released thee.” (See also paragraphs 1069 and 11381). 

And if he intends divorce by the use of his expressions, “ I have 
released thee,” or ٠“ Abandoned thee,” one complete (bain) divorce shall be 
caused: and by his expression, “I have withheld my hand from thee,” 
one reversible (Rujue) divorce shall be caused (because the last expression 
is not so strong as regards separation as the first two expressions). 


2036. (1186.) And if the word ‘‘divorce” is added to these expres- 
sions, us for instance, if he says (in Persian), “I have withheld my hand 
from thee by one divorce,” then one reversible (Rujue) divorce shall be 
caused, and effect shall be given to the word “ Divorce,” just as if he says 
(in Persian), “ Thy authority is in thy hands in the matter of divorce,” or 
“ Choose thy person by (or as regards) one divorce,” and the woman 
accepts the authority to divorce herself (and does divorce herself) one 
reversible (Rujue) divorce shall be caused. (See paragraphs 1128 and 
1129). 


2037. (1137.) And if the husband says (in Persian), ‘I have 
abandoned (Hishium),’* or “I have abandoned as wife:” divorce shall not 
be caused (if there is no intention) according to the view of Aboo 
Huneefa, on whom be pence, although this might whilst a topic of 
divorce was going on, or whilst there was a quarrel: but if he intends 
divorce thereby, then one reversible divorce shall be caused. And it is 
reported from Aboo Yusoof, on whom be peace, that when he mixed with 
the people of Ajum, (i.e., country outside Arabia), he found this expression 
a direct (or Swreeh) expression for divorce in Ajum countries (t.e., of the 
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same force as “ Divorce °”), and he (Aboo Yusoof) said, that divorce shall 
be caused, although the husband might have no intention, in whatever 
state he might be (whether discussing a topic of divorce or in a state of 
anger or in a state of Reza, i.e., in astate different from that of anger 
and different from a state discussing a topic of divorce), and that the 
husband shall not be confirmed by the Kazee that by using the expression 
(Hisktum) he intended the abandonment of (his right to prevent her) going 
out (that is, that he meant, “I have abandoned my right of prevention, 
that is, I have permitted her to go out); ” and that if he intended a com- 
plete (or batn) divorce, or intended three divorces, then (the character of) 
the divorce shall be as he had intended ; because the expression (Hishtum) 
admits of a complete divorce or of three divorces being given thereby, 
according to the idiom of the Ajumees. 


2038. (1188.) A man says to his wife, who is a slave girl (of another 
who had given her in marriage to him), ۶“ Thou art separated (bain),” and 
intends two divorces thereby, his intention is correct (because bain either 
denotes a real unit or furd, which is one,—and in this sense it is operative 
as such without any intention —or it denotes what is called a metaphorical 
unit or Furd-i-Hookmee, that is, a unit so considered by all the parts 
being taken together to form a unit. Bain, in the first sense, would 
denote one divorce, and in the second or collective sense, would denote the 
number of divorces which the case is capable of, and this number is three 
in the case of a free woman and two in the case of a slave girl). 

But if he says so toa free woman, whom|the husband had already 
divorced once (so that he has now only the power to give two divorces) 
and intends two divorces by the expression, then (only) one divorce shall 
be caused (because two divorces, in the case of a free woman, do not 
constitute either a real or a metaphorical unit). 


2039. (1139) A man says to his wife, “ Observe thy Iddut,” ۶“ ۔را0‎ 
serve thy Iddut,” “ Observe thy Iddut;” and says that I intended from 
all the (three) expressions only one divorce: he shall be confirmed 8 
between him and his God (because,—see Rudd-ool Moohtar, Vol. II, page 
769,— when the intention is to cause one divorce, although the expression 
has been used thrice, then the expression by which divorce is caused 8 
the first expression, and the second and third expressions are used for the 
purpose of repetition of the first expression with the object of giving 
force or Takeed to the first expression); but so far as the Kazee is 
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concerned she shall be divorced thrice (because when the intention is 
to cause only one divorce although three expressions are used, then each 
expression Operates to cause one-third of a divorce; and inasmuch as 
there could be no fraction of a divorce, the result is that each expression 
is effective to cause one divorce). And if he says, I meant divorce 
by the first expression, and I did not mean anything by the rest, the 
woman shall be divorced thrice (because,—see Rudd-ool Moohtar, Vol. 
Il, pages 767 and 768,—when by the first expression the intention is to 
cause divorce, then the use of the expression, “ Observe thy Jddut,” in 
the sense of causing divorce, shews, by Dulalut-i-Hal, that is, by implica- 
tion, that the sense and meaning of the expression ‘Observe thy Iddut,” 
is to cause divorce, and, therefore, although there is no intention 
in the second and third expressions, still those expressions shall be 
taken to mean divorce, and, therefore, the result will be three divorces): 
and if he says, 1 did not intend anything by the first expression, and I 
intended divorce by the second and third expressions, then this will 
amount to two reversible (Rujue) divorces, (because, by the use of indirect 
expressions, divorce is caused only when there is intention to divorce - 
and there being no intention to cause divorce by the first expression, 
no divorce shall be caused by that expression ; but there being intention 
to cause divorce by the second expression and also by the third expression, 
two divorces shall be caused: so also if there is no intention to cause 
divorce by the first and second expressions, but there is intention to 
cause divorce by the third expression, then only one divorce shall be 
caused : 80 also if he has no intention to cause divorce by the use of any 
of the three expressions, then no divorce shall be caused—see Rudd-ool 
Moohtar, Vol. II, page 768: and the two divorces or one divorce, that 
shall be caused shall be Rujwe or reversible, for reasons stated in the notes 
to paragraphs 1128 and 1129). 

And if he says, I did not intend anything by the first and second, 
but I intended divorce by the third, then this amounts to one reversible 
(Rujue) divorce. And if he says, “I did not intend anything by the 
first and third expressions, but I intended divorce by the second ex- 
pression, the woman shall be divorced twice (for the same reason 8 
when he intends divorce by the first expression and has no intention by the 
second and third expressions). 

And if he says, I intended divorce by the first expression and Iddut 
by the rest (that is, if he says, “I intended to mean by the second and 
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third expressions that the woman should observe her Iddut’), then his 
intention shall be correct (and given effect to, and one reversible divorce 
shall be caused, because he intends that which is the natural and real 
meaning of the expression, ‘ Observe thy Iddut,’”’. See Rudd-ool Moohtar, 
Vol. II, page 768). And if he says, ‘I intended divorce by the first and 
second and Iddut by the third: ” his intention shall be correct (and shall 
be given effect to and two reversible divorces shall be caused). 


2040. (1140.) And if the husband says to his wife, ““Ohserve thy 
Iddut,’ and repeats the same several (i.¢., three) times, and says, 1 
meant menses (which is in effect Iddut) by the expression :” he shall be 
confirmed by the Kazee. 

{Nore—See Rudd-ool Moohtar, Vol. II, page 768. If a man says 
three times, ٠“ Observe thy Iddut,” then this case admits of twenty-four 
forms. I.—If he intends one divorce by each of the three expressions, then 
three divorces shall be caused ; because in that case he intends one-third of 
one divorce by each expression, and a fraction of a divorce amounts to a full 
divorce. II.—If he intends divorce,by the first expression and does not 
intend anything by the second and third expressions, then also three 
divorces shall be caused. III.—If he intends menses by the first expres- 
sion, and intends nothing by the second and third expressions, then three 
divorces shall be caused; because when he intends menses by the first 
expression, then the intention of menses means “ Observe thy Iddut ac- 
cording to menses,’—and a woman is not required to observe Iddut 
unless she has been divorced,—and, therefore, the intention of menses 
in the first expression involves divorce; and inasmuch as the first 
expression in this way intends divorce, the second and third expressions, 
in which there is no intention, would also amount to two divorces. IV.— 
If be intends divorce by the first two expressions, and intends nothing by 
the third expression, then also three divorces shall be caused. V.—If he 
intends divorce by the first and third expressions and intends nothing by 
the second expression, then also three divorces shall be caused. VI.—If he 
intends menses by the first expression and intends divorce by the second 
and third expressions, then also three divorces shall be caused. In all 
these six cases, three divorces shall be caused. VII.—If he intends 
nothing by the first and third expressions and intends divorce by the 
second expression, then two divorces shall be caused. VIII.—If he 
intends divorce by the first expression, and intends menses by the 
second expression, and intends nothing by the third expression, then 
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also two divorces shall be caused, viz., one divorce by the first 
expression, and the second expression being used after the first ex- 
pression has denoted divorce, it is not necessary to imply a divorce by 
the second expression which has been used in the sense of menses, that 
sense being capable of effect being given to it as regards the divorce 
intended by the first expression ; and the third expression, in which there 
is no express intention comes to be used after the subject of divorce is 
mentioned by the use of the first and second expressions, will also 
. establish one divorce. IX.—If he intends divorce by the first expression 
and nothing by the second expression, and intends menses by the third 
expression, then also two divorces shall be caused; because the second 
expression is used after the Mazakara or topic of divorce, and therefore 
one divorce shall be caused by that expression although there is an absence 
of intention. X.—If he intends nothing by the first expression and in- 
tends divorce by the second and third expressions, then also two divorces 
shall be caused. XI.— If he intends menses by the first and second expres- 
sion and intends nothing by the third expression, then also two divorces 
shall be caused. XII.—If he intends menses by the first and third 
expressions and intends nothing by the second expression, then 
also two divorces shall be caused, vis., one divorce by the implication 
involved in the first expression ; and no divorce shall be caused by the 
second expression, which has not been used after a Mdzakara or topic 
of divorce, and one divorce be caused by the implication involved 
in the third expression. XIII.—If he intends divorce by the first and 
second expressions and intends menses by the third expression, then 
also two divorces shall be caused, the intention of denoting menses 
in the third expression not requiring a divorce and such intention 
being capable of having effect given to it in consequence of the 
divorce caused by the second expression. XIV.—lIf he intends divorce by 
the first and third expressions, and intends menses by the second expres- 
sion, then two divorces shall be caused. XV.—If be intends menses by the 
first expression and by the second expression, and intends divorce by the 
third expression, then two divorces shall be caused. XVI.—If he intends 
menses by the first and third expressions, and intends divorce by the 
second expression, then two divorces shall be caused. XVII.—I£ he 
intends nothing by the first and third expressions, and intends divorce by 
the second expression, then two divorces shall be caused ; that is to say, no 
divorce shall be caused by the first expression, because there isan absence 
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of intention, and one divorce shall be caused by the second expression by 
implication, and the third expression, although used without any intention, 
shall cause one divorce; because the expression has been used after the 
Muzakura or topic of divorce. In all these eleven cases, two divorces shall 
be caused. XVIII.—If heintends menses by all the three expressions, then 
one divorce shall be caused. XIX.—If he intends nothing by the first and 
second expressions and intends divorce by the third expression, then one 
divorce shall be caused. XX.—If he intends nothing by the first and se- 
cond expressions, and intends menses by the third expression, then also one 
divorce shall be caused. XXI.—If he intends nothing by the first expres- 
sion and intends divorce by the second expression, and intends menses by the 
third expression, then also one divorce shall be caused. XXII.—If£ he in- 
tends nothing by the first expression, and intends menses by the second and 
third expressions, then also one divorce shall be caused ; because the second 
expression implies divorce, and the third expression is capable of effect 
being given to it with its natural or real intention. XXIII.—If he 
intends divorce by the first expression, and intends menses by the second 
and third expressions, then also one divorce shall be caused. In all these 
six cases one divorce shall be caused. XXIV.—If he intends nothing by 
any of the three expressions, then no divorce shall be caused. Put in a 
tabular form, the twenty-four cases are these :— 


I 1st Divorce, 2nd Divorce, 8۲0 Divorce, 3 Divorces. 
II st divorce, 2nd nothing, 8rd nothing, 7 
III Ist ınenses, 2nd ‘5 8rd nothing, ۳ 
IV 186 divorce, 2nd divorce, 3rd nothing, 5 
۲ 186 وو‎ 2nd nothing, 8rd divorce, 7 
VI ا18‎ menses, 2nd divorce, êrd divorce, 7 
VII 1st nothing, 2nd divorce, 3rd nothing, two 
VIII lst divorce, 2nd menses, ord 7 7 
IX Ist 5 2nd nothing, 8rd menses, ۳ 
X Ist nothing, 2nd divorce, 8rd divorce, و‎ 
XI Ist menses, 2nd menses, 8rd nothing, 5 
XII 186 , 2nd nothing, 98۲۸ menses, 5 
XIII 1st divorce, 2nd divorce, 8rd a 7 
XIV 1st * 2nd menses, Srd divorce, 7 
XV lst menses, 2nd menses, 8rd divorce, 7 
XVI Ist menses, 2nd divorce, 8rd menses, 7 
XVII Ist nothing, 2nd menses, 8rd nothing, 5 
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XVIII Ist menses, 2nd menses, 3rd menses, one 
XIX = Ist nothing, 2nd nothing, grd divorce, وو‎ 
XX lst 7 2nd 7 3rd menses, وو‎ 
XXI نا18‎ 7 2nd divorce, 8rd 5 7 
XXII نا18‎ 7 2nd menses, Srd 5 5 
XXIII Ist divorce, 2nd 80 


29 22 رر 
‘XXIV lst nothing, 2nd nothing, 8rd nothing, No Divorce‏ 
The principle is, that when the expression Aituddee or “Observe thy‏ 
is used with the intention of divorce, then the Muzakura or topic‏ << 100 
of divorce is established ; then, if the same expression is subsequently used‏ 
with the intention that it should mean menses, that intention must be‏ 
affirmed; because after divorce the woman must observe the Iddut; and‏ 
if in the subsequent expression there is no intention, then the absence of‏ 
intention shall go for nothing; on the other hand, this subsequent expres-‏ 
sion shall be construed in the sense of divorce, because the expression‏ 
comes to be used after the Muzakura or topic of divorce. If there is no‏ 
intention at all by the use of any of the three expressions, then the absence‏ 
of intention will have effect and no divorce shall be caused. If there is no‏ 
intention in the expression used before an expression used with intention,‏ 
then the absence of intention in the first mentioned expression shall have‏ 
effect. If, by the use of any one expression, the intention is in regard to‏ 
menses, and there is no intention in the expression previously used, then‏ 
by the use of the first mentioned expression, that is, the expression used‏ 
with the intention of menses, divorce shall be caused. And by the use of‏ 
the expression with the intention to mean menses, the Muzakura or topic‏ 
of divorce is established].‏ 


2041. (1141.) Andif the husband says, “Thou art divorced, therefore 
observe thy Iddut ” and says, “I intended Iddut by this expression (‘Observe 
thy Iddut:’) ” his intention shall be valid, (and only one divorce result- 
ing from the expression “ Thou art divorced,” shall be caused, and the in- 
tention of 114+41 in the use of the word “ Aituddee” or “Observe thy Iddut” 
shall be given effect to; because that expression has been used after express 
words of divorce); but if he intends another divorce by the expression 
(‘Observe thy Iddut’), or if he does not intend anything, then this (that is, 
the expression ‘ Observe thy Jddut’) shall amount to another divorce (and 
the divorce that shall be caused by the expression “ Observe thy ۶ ” 
shall be a Rujue or reversible divorce, as laid down in paragraphs 1128 
and 1129. There being Muzakura or topic of divorce contained in the 
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expression ‘ Thou art divorced,” if the expression ‘“ Observe thy Iddut,” 
is used even without any intention, a divorce shall be caused for reasons 
stated in the notes to the preceding paragraph). 

So also if he says, ‘‘ And observe thy Iddué, (that is, if he says, 
“ Thou art divorced and observe thy Iddut °”), or says, ‘‘ Observe thy Iddut,”” 
(that is, if he says, “ Thou art divorced, observe thy Iddut ”) without the 
conjunction. 

But it is reported from Aboo Yusoof that if the hushand says, 
“Thou art divorced, therefore observe thy Iddut,” and does not intend 
anything (by the expression ٠“ Observe thy IJddut,”’) then this amounts 
to one divorce (viz., that caused by the expression “ Thou art divorced,” 
and the expression, “Therefore observe thy Iddut,” used without any 
intention, shall establish only Iddut, and not divorce; because Aboo Yusoof 
says, that the word fat or “therefore” is used to conjoin one expres- 
sion with another without involving the idea of space of time intervening, 
or, in other words, itis used for Takeeb bila Tarakhee, that is, sequence with- 
out intervention, and if so the imperative “ Observe thy Jddut,” amounts to 
a command to commence the Jddut, and therefore the expression “‘ Observe 
thy Iddui,”’ must be taken to mean menses: whereas, according to Aboo 
Huneefa, the expression “Therefore observe thy Jddut,” having been 
used after the Muzakura or topic of divorce, one divorce shall be caused, 
and the imperative form shall be taken to mean divorce: but the Rudd-ool 
Moohtar gives preference to the view of Aboo Yusoof): and that if he 
pays “ And observe thy Iddut,” (that is, if he says, “ Thou art divorced and 
observe thy Iddut,”) or expresses himself without a conjunction (saying 
“Thou art divorced, observe thy Iddut,”) another divorce shall be 
caused (by the expression ۴ Observe thy Iddut,” which he uses without 
any intention; and there is no difference in this view; because the ex- 
pression ۴ And observe thy Iddut,” or » Observe thy Iddut,” is a new 
sentence or Kulam-i-Moostanif, which is used after the Muzakura or topic 
of divorce, and therefore the expression must mean divorce. See Rudd- 
ool Moohtar, Vol. II, page 769). 

2042. (1142.) A man says to his wife in the middle of the day, 
“Thou art divorced in the first part of this day and at the end of it: ” this 
shall amount to one divorce. But if he says, ‘‘ The end of this day and 
the first part of it, < she shall be divorced twice; because the divorce, 
which ia caused in the first part of the day, remains effectual (that is, 
continues to subsist) to the end of the day, and therefore only one divorce 
shall be caused (in the first case mentioned above). But when the hns- 
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band commences with the end of the day, then the divorce given at the 
end of the day, not being capable of being caused in the first part of the 
day, there shall be two divorces (in the second case mentioned above. 
On this subject, see paragraphs 1091 and 1093). 


So also if he says, “Thou art divorced to-morrow and to-day : ” 
two divorces shall be caused ; but if he says, “ To-day and to-morrow,” no 
divorce except one shall be caused. (See also paragraph 1091). 


And if he says, “Thou drt divorced to-day and yesterday: ” two 
divorces shall be caused; but if he says, ‘ Yesterday and to-day,” one 
divorce shall be caused. 


And if he says, “Thou art divorced to-day and after to-morrow,” 
she shall be divorced twice according to Aboo Huneefa and Aboo Yusoof, 
on whom be peace. 


2043. (1143.) A man says to his wife, “Thou art divorced, like a 
thousand:”’ then if he intends three divorces, three divorces shall be caused ; 
but if he does not intend anything, then this shall amount to one complete 
(bain) divorce according to the second view of Aboo Huneefa and Aboo 
Yusoof, on whom be peace; but Mahomed, on whom be peace, says, that 
the same shall amount to three divorces so far as tle Kazee is coucerned 
(that is, under the law. See also paragraphs 1057 and 1058). 


2044. (1144.) And if he says, “Thou art divorced once, like a 
thousand,” intending three divorces or not intending (anything), then 
this shall amount to one complete (bain) divorce according to their view, 
(that is, the view of Aboo Huneefa and his two disciples). 


And if he says, “ Thou art divorced, like the numbers in a thousand,” 
or “ Like the numbers in three :” then this shall amount to three divorces 
so far as the Kazee is concerned. 


And if he says, “Thou art divorced like three,” this amounts to 
three divorces. (See also paragraphs 1057 and 1058). 


And if he says, “ Thou art divorced until three are completed: ” this 
amounts to three divorces; (because it means that the divorce shall continue 
to be caused until there are three divorces) ; if he says, “ Until I complete 
for thee three,” or ٠“ Until I cause on thee three,” then this amounts to 
oue divorce (because it means, “Thou art divorced once until I cause three 
divorces, and when 1 shall cause three divorces, then thou shalt be thrice 
divorced (۰ 
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2045. (1145.) And if he says, “ Thou art divorced the dimensions of 
which fill the whole of the house,” and does not intend anything, then 
this shall amount to one complete (bain) divorce: (the divorce is complete 
or irreversible because the quality having been super-added, the divorce 
must be stronger than an ordinary or reversible divurce. See paragraphs 
933 aud 1059). 


2046. (1146.) And if he says, * Thou art divorced like the moun- 
tain,” or “ Like the grain of mustard:” then this shall amount to one 
complete (or bain) divorce according to Aboo Huneefa, on whom be peace 
(see paragraph 1059); but according to Aboo Yusoof, on whom be peace, 
this shall amount to one reversible (Rujue) divorce. And if he says, “ Like 
the greatness of the mountain,” or “ Similar to the greatness of the moun- 
tain,” or likens the divorce to a small or great thing, then this shall be one 
complete (bain) divorce; but if he intends three divorces, then the same 
shall amount to three divorces. 


2047. (1147.) And if he says, “ Thou art divorced thus,” and points 
out (that is, shews) one finger, then the same shall amount to one divorce; 
and if he points out (or shews) two fingers, then the same shall amount to 
two divorces; and if he points (or shews) three fingers, then the same shall 
amount to three divorces. And in this matter regard is had to the fingers, 
which are separated (or shewn separately so as to be counted), aud not to 
those which are closed (and which might be counted as one); and if he 
says, ‘I intended the palu of the hand (that is, if he says, “although I 
pointed out one, or two or three fingers, but I meant the palm of the 
hand, so as to cause only one divorce”) or the closed fingers (that is, if 
he says, “I did not mean the open fingers which were actually shewn, but 
I meant all the fingers as if they had been closed, so as to cause one 
divorce ”) then he shall not be confirmed by the Kazee. (See Rudd-ool 
Moohtar, Vol. 1I, pages 785 and 736). 


2048. (1148.) And if he says, > Thou art divorced like this,” and 
points three fingers, and intends three divorces, then three divorces 
shall be caused; but if he intends one divorce, then (only) one divorce shall 
be caused (and thut divorce shall be bain or complete and irreversible ; be- 
caase the three fingers to which he points out shew the strength of the 
divorce aud not the triple character of the same: in paragraph 1147 the 
husband says, “Thou art divorced thus,’ and points three fingers and 
in the present case, he says, “ Thou art divorced like this ”’). 
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ON THE DIVORCE OF THOSE WHO HAVE NO UNDERSTANDING. 


2049. (1149.) Divorce given by one under compulsion is effectual 
according to us (that is, Aboo Huneefa and his two disciples, on whom 
be peace), but Shaffei, on whom be peace, differs from this view. So 
also (is effectual) the divorce given by those who are intoxicated by means 
of Khumur (or wine made of the juice of grape) or Nubees (a kind of beer) 
And Kurky and Tuhawee say—and what they say is one of the two 
views of Shaffei, on whom be peace,—that divorce given by those who are 
intoxicated is not effectual. 


2050. (1150.) And if a man has been compelled to partake of 
Khumur (or wine), or if he takes wine under necessity, and he becomes 
intoxicated, and divorces his wife (under such intoxication), then the 
learned lawyers have differed in this matter: and the correct view is this, 
that in the same way as the man is not liable to punishment, so shall the 
divorce given by him not be effectual, and his dealings (or Tusurroof) 
shall be without effect. 


2061. (1151.) And it is reported from Mahomed, on whom be peace, 
that if a man drinks of Nubeez (or beer), and the same does nut agree 
with him, and the fumes thereof ascend and give him a headache, and his 
understanding is lost on account of the headache and not on account of 
his drinking, and he divorces his wife (under such circumstances), the 
divorce shall not be caused. 


But if his understanding is lost on account of his drinking (the 
Nubees or) the wine, or if he is struck on the head, so that his understand- 
ing is lost, and he then divorces his wife, the divorce (so given by him) 
shall not be caused. 


2062. (1152.) And if a man drinks of wines made of grain 
(such as rice or wheat or barley, &c.), or fruit or honey, then if he 
divorces his wife or emancipates his slave, the learned lawyers have 
differed in the matter. The lawyer Aboo Jaffer, on whom be peace, says 
that the correct view is, that in the same way as he is not liable to 
punishment so shall his dealings (or Tusurroof) be devoid of effect. 


2053. (1153.) And the divorce given by a player (or Layib, i. e. one 
who acts out of sport), or a jester (Hazil) is effective. 
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2054. (1154.) And as regards one whose understanding is lost in 
consequence of (taking) hemp (Banj) or the milk of the ass, the divorce 
or emancipation given by him shall not be effectual. 


8 ۲۲۱۱۰۶ IV. 
ON DIVORCE BY WRITING. 


2055. (1155.) Writing is of two kinds,—customary (Mursoom) and 
non-customary (Ghyr-Mursoom). And by customary writing, I mean writ- 
ing which is addressed and directed to somebody, such as writing addressed 
to a person who is absent (or away from the writer): and non-customary 
writing is writing which is not addressed and directed (to any person). 

2056. (1156.) Writing which is non-customary is of two kinds; 
manifest (2foostubeen) and not manifest. Manifest writing is writing 
written on paper (Saheefa) or wall or on the ground, in such a way 
that it is possible to understand (i. e, make out) the writing and read the 
same: and writing not: manifest is what is written in the air or upon 
water or upon something, so that it is not possible to understand or read 
the same. ۱ 

2057. (1157.) In (non-customary) writing which is not manifest, 
divorce shall not be caused, although the husband might have an inten- 
tion. But if the writing is manifest, although it might be non-custo- 
mary (as when a man writes on a piece of paper, ‘“‘ My wife is divorced,” 
and does not address the writing), the divorce shall be caused if there is an 
intention, not otherwise. But if the writing is customary (that is, if it is 
addressed to somebody) then the divorce shall be caused whether he 
intends it or not (because the writing being customary, that is, addressed 
to some person, it must be taken that the writer makes use of the words 
and pronounces them to some person in reference to his wife). 

2058. (1158.) Then in the case of a customary writing, if the hus- 
band writes an absolute divorce (that is, without the qualification that 
the wife is to be divorced on her receiving the writing) in this way, that 
is, he writes, ‘‘ After this (that is, after what has preceded), thou art 
divorced,” then as soon as he writes this (that is, the words ‘ Thou 
art divorced ”), the divorce is caused (even without the wife receiving 
the writing), and the wife is bound to observe the Iddut from the time of 
the writing ; but if he renders the divorce conditional (or dependent) on 
the wife receiving the writing, in this way, that is, the husband writes, 
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< When thou receivest this writing of mine, then thou art divorced;” 
then in this case, if she does not receive the writing, the divorce shall not 
be caused ; but if the husband writes to his wife, “ When thou receivest 
this writing of mine then thou art divorced,” and he then writes other 
necessary matters, and the woman receives the writing, whether she reads 
it or not, the divorce shall be caused. 


2059. (1159.) And if it occurs to him after what he has written 
(in regard to other matters, which are located in the writing in the 
manner shewn in the above paragraph, that is, the clause relating to other 
matters being after the clause reluting to divorce) to strike out from the 
writing what he has written regarding other matters, and he does و80‎ 
leaving intact the words, ‘‘ When thou receivest this writing of mine 
then thou art divorced’ (and also leaving intact the superscription and 
address, et cetera) aud she receives the writing, the divorce shall be caused 
(and the writing does not cease to be a writing because something at the 
end of it has been struck out—the term ‘“ writing ” being applicable to 
the principal matter, which ordinarily finds a place at the beginning, 
according to the rule laid down in paragraph 1161 post); because the man’s 
expression, “ This writing of miue,” points to what has been written 
before divorce (is mentioned), and when such a writing (that is writing 
which contains the mention of divorce before something else is written, 
although what follows might be struck out) is received by her, then the 
divorce shall be caused. 


But if (in the same kind of writing as regards the location of the sub- 
jects contained in the writing) it occurs to him after what he has written 
(regarding the divorce and other matters), to strike out “ When thou 
receivest this writing of mine then thou art divorced,” and he strikes 
them out, and leaves intact what he has written regarding the other 
matters, and the woman receives this writing, the divorce shall not be 
caused ; because the condition for the divorce taking place is that the 
woman should receive what was written before the word “this ” (in the 
sentence, “ When thou receivest this my writing ”’), and when he has struck 
out thut (i.6., the words “ When thou receivest this my writing”), then she 
lias not received that with which the divorce is connected (that is, she has 
received no writing at all, because “ writing ” means the principal subject, 
and such subject is written at the beginning. See paragraph 1161 post). 
This is the rule when other matters are written after the (clause 
regarding) divorce. 
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[Nore.—A divorce written is similar to a divorce pronounced : if 
the husband writes something which may be correctly called a writ- 
ing, and then writes the following words—‘‘ When thou receivest 
this writing thou are divorced ”— the effect of this is the same as if the 
husband had uttered those words; and if he utters those words, then 
a valid condition is created and on the condition being realized the effect 
is sure to follow; that is to say, if he utters the words “When thou 
receivest this writing of mine then thon art divorced,” then on the wife 
receiving that writing she must become divorced. And writing being 
tantamount to articulating or attering the words, if the husband in his 
“writing ” writes, > When thou receivest this writing of mine then thou 
art divorced, ” and afterwards strikes out the words ““ When thou receivest 
this writing of mine then thou art divorced,” even then the divorce shall 
be caused if the wife receives the writing; and in such a case divorce can 
only be avoided if what is termed ‘the writing’ is not received by the wife. 
There are two ways by which the writing may be said not to have been 
received by the wife; first, if the paper on which the “ writing ” is 
written, is not at all received by the; wife; or second if the paper is 
received by her, but it contains nothing which can be called “ this 
writing. ” J 

2060. (1160.) But if the husband writes the other matters first (and 
therefore those other matters constitute what is called “tbe writing ’’), and 
after that, writes, “ When thou receivest this my writing, then thou art di- 
vorced,” and he afterwards strikes out the other matters (the effect of 
which is that there is no “ writing ”), leaving the words ۶“ When thou res 
ceivest this my writing, then thou art divorced,” and she receives the same 
(that is, the paper in which the writing is so mutilated or struck out), the 
divorce shall not be caused ; because the condition for the operation of the 
divorce in this case (that is, in the case where the other matters, which are 
struck out, are stated in the first part of the letter), is the receiving by the 
woman of what has been written regarding the other matters (which consti- 
tute the ““ writing ”), anterior to the writer’s words “ When thou receivest 
this writing of mine, thou art divorced,” and she never received this (that 
is, the “‘ writing” which is the statement of the other matters written 
before the words of divorce). 


And if (in the same kind of writing where the divorce clause comes 
sabsequently), he strikes out the expression “ When thou receivest this my 
writing (then thou art divorced),’’ and leaves what is written before it (¢.6., 
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the statement regarding other matters), and this (paper so written and struck 
out) reaches her, the divorce shall be caused (because the ‘‘writing” 
technically so termed reaches her although he pens through the conclud- 
ing clause, the “writing” being the principal matter, and the principal 
matter being written first; therefore it cannot be said that in this case 
she has not received the “writing:” the wife having received the “writing” 
she becomes divorced, because the writing is of the constomary kind, and 
in such writing the divorce clause as originally written must be taken as 
if the husband had pronounced the words “ When thou receivest this my 
writing thou art divorced:” and after divorce has once been made 
dependent on a condition, it is beyond the power of the husband to negative 
the operation of the divorce on the condition being realised, unless he 
puts an end to the relationship of husband and wife by three immediate 
divorces. His striking out the divorce clause from the writing cannot 
have greater effect than in the case where having verbally made the 
divorce dependent on-a condition, he were to say, “I nullify the operation 
of the divorce, ” and this he is unable to do). 


2061. (1161.) The result is, that what is written before the words 
“This writing of mine” is the principal thing, and what follows is 
secondary, and regard is to be had to the principal thing and not to the 
secondary one: and (the divorce shall be caused or not, as the case may be 
as laid down in the previous paragraphs), because writing is spoken of 
with reference to what is of importance, and what is important is what is 
mentioned at the beginning. 


2062. (1162.) And if the husband writes the divorce in the middle 
of the writing (saying “ When this my writing reaches thee, then thou 
art divorced), and he writes necessary matters both before and after the 
divorce and the husband then strikes out the (clause regarding) divorce, 
and sends the writing to his wife, the divorce shall be caused, whether the 
matter written before the clause relating to divorce is shorter or more 
lengthy (than the matter written after divorce). And Aboo Yusoof, on 
whom be peace, has held that such shall be the case (that is, the divorce 
shall be caused), if the matter written before the clause relating to divorce 
is longer (than the matter written after the divorce clause); and that if 
the matter written after the clause relating to divorce is more lengthy, 
then the woman shall not be divorced. 


2063. (1163.) And if the husband writes the divorce, at the end 
of the writing (saying, “ When thou receivest this my writing thou 
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art divorced”) and he strikes out what precedes the divorce clause, or 
strikes out a major portion of the words which precede the divorce clause, 
leaving the clause relating to divorce intact, the woman shall not be 
divorced (because the case is that the husband writes ‘‘If thou receivest 
this writing of mine then thou art divorced; ” then if he strikes out all 
that precedes the divorce clause, or a major portion thereof, nothing 
remains which can be called a ‘‘ writing. ”) 

2064. (1164.) A man writes to his wife “Every wife of mine 
excepting thee and excepting so and so, is divorced; ” he then strikes out 
the name of ‘so and 80 (so that what remains is this, “ Every wife of 
mine excepting thee is divorced ”) and sends the writing to her, the ‘so 
and so’ shall not be divorced (because she has already been excepted and 
by striking out the clause excepting her, the divorce does not become ap- 
plicable to her: see Rudd-ool Moohtar, Vol. II, page 704, line 5. A man 
has a wife called Zynub; he then goes to another town and there marries 
Aysha; the husband fears Zynub’s wrath, and writes to her, “ Every one 
of my wives, excepting thee and excepting Aysha, is divorced;” he 
then strikes out the words “and excepting Aysha,” so that what remains 
is ٠“ Every one of my wives excepting thee is divorced: ” Aysha shall not 
be divorced ; but it is necessary that he should make persons attest or be 
witnesses to the erasure or striking out in order that there might be no 
doubt left as to what he has struck out, because he might have strack out 
the portion in such a way as to make it perfectly illegible, when the 
Kazee would proceed on the writing as it stands, and would decree divorce 
against Aysha. This is a wonderful device, and what is wonderful is that 
writing is effectual even after it has been erased or made muho: so that 
the writing as it stands satisfies Zynub, and she understands it in the sense 
that all the wives excepting herself are divorced, and the husband saves 
Aysha from divorce by first excepting her from the divorce and secondly 
by so erasing the excepting clause as to make it illegible). 


2065. (1165.) And if he writes to his wife, “Beit known after that 
(or Ammabado, that is, after the praise of God or after the superscription), 
thou art divorced thrice if it pleaseth God: ” then if the words, “ If it 
pleaseth God, ” have been joined in writing to the preceding words (and 
written without any break in the space), the woman shall not be divorced : 
bat if he writes the divorce clause and then leaves a space and then writes, 
»» If it pleases God,” his wife shall be divorced, because writing by an 
absent person is like the address (or speech) of one whois present, and in the 
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case of an address (or speech) the exception (that is, the words “if it 
pleaseth God ”) is effective if it is joined to the preceding clause, and it is 
not effective if itis disjoined. (See also Futawai Alumgiree, Vol. I, pages 
533 and 534: see paragraphs 1488 and 1495 post, as regards the effect of the 
exception or istisna in speech. See Rudd-ool Moohtar, Vol. II, page 838, 
if a man says verbally, “ Thou art divorced,” and writes immediately after 
he finishes his speech without a stop or break, “ if it pleases God,” then 
the exception is valid, and the divorce shall not be caused; if he writes the 
words, “ Thou art divorced,” and immediately pronounces and utters the 
words, “If it pleases God,” then also the exception is effective and no divorce 
Shall be caused ; if he writes the expression, ‘Thou art divorced, if it 
pleases God,” and then strikes out or erases the words, “ If it pleases God,” 
then also the exception shall be effective and no divorce shall be caused; 
therefore there are four aspects of the case; — first, if he writes both the 
divorce and the exception;—secondly, if he utters both;—thirdly, if he 
writes the divorce and utters the exception ;—and fourthly, if he utters the 
divorce and writes the exception; in all these four cases no divorce shall be 
caused. In the use of the exception it is not necessary that the exception, 
in order to be effective, should be intentionally used: so that if it is 
used without an intention, as for instance, when it comes out of the lips 
quite unintentionally, even then it is effective, and no divorce shall be 
caused. (See also paragraph 997). 


2066. (1166.) And if the husband writes to his wife, “ When thou 
receivest this my writing, then thou art divorced,” and the writing 
reaches her father, who receives it and tears it, and does not make it over 
to her; then if the father is transacting all her affairs on her behalf, and 
her father receives the writing in the city in which she resides, the divorce 
shall be caused ; because the reaching of the writing to the father whilst he 
is transacting her affairs is like the reaching of the writing to herself; but 
if such is not the case )4 ر.ه.‎ if the father is not acting on her behalf and 
is not transacting all her affairs), the divorce shall not be caused as long as 
the writing does not reach her ; but if the father (in the event of his not 
having authority as shewn above) gives information to her of the writing 
having reached him, then if the father makes over the writing to her, whilst 
the same is torn but so that it is possible (to join the pieces together and) 
to understand the writing and read it, the divorce shall be caused on her, 
otherwise not. 


2067. (1167.) A man is compelled by being beaten and impri- 
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soned to write a divorce to his wife so and so, daughter of so and so, son 
of so and so, and he writes that his wife, 50 and so, the daughter of 
80 and و80‎ son of so and 80, 18 divorced: ” his wife shall not be divorced ; 
because writing takes the place of speech when necessary, and there is 
no necessity in this case (but if the man was made to say so under 
compulsion, his wife shall become divorced). 

2068. (1168.) As regards a man who is dumb, when he is unable to 
write although he has signs well known in his dealings; according to analogy 
no act of his shall be effective relating to divorce, or emancipation, or sale 
or like matters, in the same way as the acts of a sick man, whose 
tongue has become incapable of clear articulation (Sukeel) in consequence 
of his sickness; and this is the view of Malik and Ibn-i-Aboo Laila, on 
whom be peace; but according to us (Aboo Huneefa and his two dis- 
ciples), these acts (that is, divorce, emancipation, sale, &c., by the dumb) 
shall be effective by his fixed signs, in the same way as they are effective 
by his writing ; because there is no hope as regards one who is dumb that 
he shall speak, and therefore sign must take the place of speech in the 
same way as writing takes the place of speech. God knows best. 





CHAPTER II. 


ON CONDITIONS IN DIVORCE. 


SECTION I. 


ON CONDITIONS IN GENERAL RELATING TO DIVORCE. 


2069. (1169.) [Nors.—See Rudd-ool Moohtar, Vol. II, page 809. 
Condition or Taleek, according to dictionary, means to render a thing depen- 
dent on another; according to Shera or law, it implies rubé or connecting 
the hosool or realization or existence of the meaning of one sentence with 
the realisation or existence of the meaning of another sentence; as for 
instance, when a man says, “If you enter the house, then you are 
divorced ;”’ here the realisation of the idea contained in the sentence 
“ You are divorced,’ that is the existence of the divorce of the woman 
is connected with the realisation or existence of the fact involved in 
the sentence, “If you enter the house.” A condition is also metaphori- 
cally or by way of Mujaz called an oath or Yumeen. It is necessary 
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for the validity of a conditional formula that the condition should 
be non-existent, so that its existence at present is a matter of doubt and 
not so that its existence is either certain or impossible; as for instance 
when a man says, “lf you enter the house, then you are divorced,” 
here the condition is valid, because the entry in the house is at present 
non-existent, but it is such that it may or may not happen or come into 
being; but if the husband says, “ If the sky is above the earth, then you are 
divorced,” here the condition is certain in its existence and is already 
in being or Katn, and therefore the divorce is not conditional at all; on the 
other hand, in such a case the result is that the divorce is caused at once; 
here there is no real Taleek or condition, but there is Tunjeez or the causing 
of the divorce instantly. If the condition is impossible, then it is void, and 
there is no divorce at all ; as for instance, when a man says, “If the camel 
should enter the eye of the needle, then you are divorced;” here the condi- 
tion is impossible or mahal, and there is no divorce at all; on the other 
hand, the connecting of the divorce or making it dependent on such an 
impossible condition is void or lugho; because the object of making the 
divorce dependent on a thing which is impossible is to negative the 
existence of the divorce, and not to bring it into existence]. 

A man says to his wife, ‘“ Dost thou intend (or desire) that I should 
divorce thee,” she says “ Yes;”? he then says (in Persian), “ If thou art 
my wife, (then) one divorce, and three divorces, and a thousand divorces, 
(and adds on in Arabic), Get up and go away from me; ” the husband 
says that by this he did not intend divorce (upon her, not having referred 
the divorce to his wife): the word to be accepted shall be his word; 
because he does not (in the expression used by him) refer the divorce to 
her (not having said that the divorce is on thee). 


9070. (1170.) A man says to his wife (in Persian), “If thou goest 
to the house of thy mother (then) divorce on thee;”’ the woman goes up 
to the door of the house of her mother and does not enter the house: the 
Mashaikhs (learned Doctors) have differed in this matter; and the 
correct view is that the woman shall not become divorced, because people 
by the use of such expressions, intend prohibition from entering the 
house, and the woman shall, therefore, not become divorced unless she 
enters the house. 


2071. (1171.) A man says to his wife (in Persian), ۶“ If thou doest 
an unlawful act (that is, if thou hast sexual intercourse) with anybody, 
(and completes the sentence in Arabic) then thou art divorced,’’ the 
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husband then (also) gives her a complete (bain) divorce ; he then during her 
Iddut, has intercourse with her (which is unlawful because the divorce was 
bain) : the learned lawyers have said, arguing by way of analogy from the 
new taken by Aboo Huneefa and Mahomed, on whom be peace, that the 
woman shall become divorced (that is, one farther divorce arising on the 
happening of the coudition mentioned in the conditional formula will 
take effect, so that he shall have now left to him the power of giving one 
more divorce to the same woman before invoking the aid of the legaliser— 
every husband having the power of three divorces in reference to the same 
woman: and the case put is that of sexual intercourse within the period 
of the Iddut, because the relationship does not cease altogether before the 
expiry of the Iddut although the divorce might be a bain or complete 
divorce, but the power of the husband over the wife subsists to a certain 
extent, so that before the Iddut has expired he can give her a divorce, 
and therefore the condition in the conditional divorce is capable of 
taking effect, but if the Iddut has expired, then the parties become 
strangers, and the condition cannot possibly take effect). And the 
learned Doctors have rendered this case a branch of (and as arising from 
what Aboo Haneefa and Mahomed have laid down in) the case in which 
a man says to his wife, ‘Every woman that I shall marry, shall be 
divorced,” and he then gives her a complete (bain) divorce, and then 
(again) marries her; here the woman shall become divorced, according 
to the two (1.e., Aboo Huneefa and Mahomed) in consequence of the words 
(used, viz., ‘“‘every woman that I shall marry ”) being general; whereas 
she shall not be divorced according to Aboo Yusoof, on whom be peace, 
(and therefore in the case under consideration in the beginning of this 
paragraph, the woman shall not become divorced) and this view (of Aboo 
‘Yusoof) has been accepted by the Doctor Aboo Leith, on whom be peace, 
(as regards the result in the case of “Every woman that I shall marry ”) 
because apparently the man does not intend to include her by his assever- 
ation (or oath “ Every woman that I shall marry, shall be divorced.’’) 


. 8072. (1172.) A man says to another (in Persian), “My wife is 
from me, with three divorces, if thou do not come to me as my guest.” 
The lawyer Aboo Jaffer, on whom be peace, says, that this condition 
(although it is in a negative form, and although it relates to the will of 
another) is valid just as if he says (in Arabic), “If thou do not come 
to me as a guest, then my wife is divorced” (the expression being used 
by way of inducement to the guest to accept the invitation), 
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So also if his wife has been accused of having picked up (that 
is stolen) a thing, and the husband says (in Persian), “Thou from me 
art with three divorces if thou hast not picked up this” (the expression 
being used to induce her to make the admission), the fact being that the 
woman has not picked up the thing, she shall become thrice divorced ; 
because the expression makes the condition of the divorce to depend on 
the absence of the picking up (and to make a condition dependent on a 
negative is allowable) according to (Oorf or) ordinary parlance (just as to 
make a condition dependent on an affirmative is valid). 


2073. (1178.) A man says (in Persian), “ If I take a wife excepting 
80 and so, then I have given a thousand divorces,” or says to a strange 
woman (in Persian), ‘‘If I marry excepting thee,” or says, ‘If excepting 
thee, I (will) have a wife, (and completes the sentence in Arabic by 
saying) then she is divorced,” he then marries a woman and then 
marries another; the first woman (married after the asseveration) shall 
be divorced and not the second (woman, although married after the as- 
severation) ; because when he does not say, “ Every wife that I may have 
excepting thee,” then in that asseveration (that is, the one first mentioned: 
vis., “ If I take a wife excepting thee,” or “If I marry excepting thee,” 
or “ If excepting thee I will have a wife ”), no woman except one woman 
ig included, and therefore when the man marries the first wife (that is, the 
first in addition to the one referred to in his asseveration), the man com- 
mits a breach of his oath, and the divorce is caused and his oath comes to 
an end (that is, its force is lost or spent) and therefore the second wife 
(married after the asseveration or oath) shall not become divorced : (but if 
he had said, “ Every woman whom I shall marry,” then all the wives 
married afterwards would became divorced). 

So also if he says (in Persian), “ If there (will) be a wife to me 
in this world, then three divorces on her,” and be marries a woman: she 
shall become divorced; and if he marries a second wife, the second wife 
shall not become divorced, because this asseveration (or oath) comprehends 
but one woman. 


2074. (1174.) A man (addressing his wife) says to his wife (in Per- 
gian), ۶“ A thousand divorces, if thou do such and such an act,” inten- 
ding thereby a condition (that is, the causing of a thousand divorces on 
condition that she does the act): the learned lawyers have said that the 
divorces shall not happen on the condition being realised (because the 
asseveration does not say ‘*A thousand divorces on thee’), nor shall this 
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expression have the effect of (Tunjeez or) causing instantaneous divorce. 
But if he says (in Persian), “If thou do such an act (then) a thousand 
divorces,” (without saying “ A thousand divorces on thee ”’), intending 
thereby the happening of divorce (to the woman) on condition she does 
the act, this (that is, this expression in which the condition is mentioned 
first) is a conditional divorce (and the divorce shall be dependent on the 
condition). 

But according to the new school (Mootakhireen), the divorce shall be 
dependent on the condition in both cases (and shall apply to the woman 
addressed although the word “ thee” is omitted), because (in the second 
case) the expression is considered to be a conditional divorce when the 
condition is mentioned first, only because the address is involved init by 
implication (that is, it means “ A thousand divorces on thee,’ because she 
is the person addressed), and it is therefore fit (and proper) that, where the 
condition is mentioned last, the expression should also be considered a con- 
ditional divorce, the address being here also involved by implication (so that 
the expression means “on thee a thousand divorces ’’). 


2075. (1175.) A man says (in Persian), “ If I ever cultivate in this 
village, then (he goes on in the Arabic), my wife shall be divorced :” the 
learned lawyers have said that if in the village the man cultivates grain, 
or Faleez or cotton, he shall break his oath (or asseveration), but if he 
irrigates the field or cuts the crops, he shall not break his oath; so 
also if he turns up (or digs) the soil and does not sow the crop, he shall 
not break the vow. And if he gives the land to another person (by the 
contract of Moozariut) to cultivate, or if he hires a labourer, and the 
labourer cultivates the soil, then if the taker of the oath is one who him- 
self tills the soil, he shall not break his oath unless he means (at the time 
he expresses his oath as aforesaid) that he will not order somebody else 
to do the act, in which case he shall break his oath. 

And if his slave cultivates the land, or if the labourer does it, in case 
the slave or labourer was in the habit of doing so for the man before he 
took his oath, then the man shall break his oath, unless he contemplated 
(in his expression of oath) the doing of such act himself (as contra- 
distinguished from the act of his slave or labourer, and then he shall not 
break his oath). 


2076. (1176.) A man says to his wife (in Persian), ““ Thou art di- 
vorced, that [ have done this act,” (that is, ‘‘as I have done this act” ) or 
says, ““ That I have not done this act,” the husband having made a true 

14 
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statement (as regards his having done or not done the act); the Mashatkhs 
have differed in this matter: most of them, amongst whom is Sheikh-ool 
Imam Aboo Baker Mohamed, son of Fuzul, on whom be peace, have said 
that this is (Tunjeez or) an expression by which instantaneous divorce is 
caused, and that it is not an expression of conditional divorce except 
when the expression is used at a place where conditional divorce is only 
expressed in that way (and in case the expression is conditional, the 
meaning of the two expreasions respectively is this; “I have done this 
act, if I have not done it, thou art divorced;” and “I have not done this 
act, if I have done it, thou art divorced °’) ; whilst others have said that 
the same is an expression of conditional divorce; and that which shews 
that this (latter) view is correct in the following tradition from Aboo 
Yusoof, on whom be peace :—‘“ A man says to his wife (in Arabic), ‘Thou 
art divorced, that I have entered the house,’ and this is an oath, just as 
if he had said, ‘I have entered the house; if I have not entered the 
house, then my wife is divorced.’ ”’ 

And the meaning (or equivalent) of this in Persian is the following, 
‘His wife be with divorce that he has done this; ” (meaning thereby “I 
have done this act; if I have not done it, my wife is divorced و("‎ and there- 
fore if he has done the act, he does not break his oath, but if he has not 
done the act, he breaks his oath. And according to our practice (or 
Oorf) such an expression is used in expressing a conditional divorce; thus 
the Kazee administers the oath on the defendant thus (in Persian), “ By 
God, that thou dost not owe the thing to him ” (meaning you take oath 
“I swear I do not owe,” so that if he owes, he breaks the oath). 


2077. (1177.) A man says to his wife, “ Thou art divorced, thou shalt 
not enter the house ;”’ this is equivalent to his saying, ٠“ Thou art divorced, 
if thou shalt enter the house.” 


2078. (1178.) And if the man says, ‘ Thou art divorced, thou hast 
entered the house: ” the woman shall at once be divorced, because no 
word has been found used by the husband which is expressive of a con- 
ditional divorce. 


2079. (1179.) A man says to his wife, “Thou art (that is, shalt be) 
divorced; if thou shalt enter the house, I shall verily divorce thee: ” this 
is an oath as regards her divorce if he should not divorce her on her 
entering the house (the meaning of the expression being, “If thou shalt 
enter the house, then I shall divorce thee, and if on thy entering the 
house, [ do not divorce thee, then thou art divorced”); just as if he 
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had said, “When thou shalt enter the house, I shall divorce thee, and then 
thou shalt be divorced, (and if I do not then divorce thee, thou shalt be 
divorced ”) ; and, therefore, when she enters the house, it is obligatory on 
him to divorce her; so that, if he does not divorce her until the woman 
dies or the husband dies, the divorce shall be caused (that is, the divorce 
shall be caused just as he- or she is about to die, and immediately before 
death takes place; because until such moment arrives, it cannot be said 
that the husband has not exercised his power of giving divorce). 

And this is equivalent to what a man says (to his wife), “If thou 
shalt enter the house, then my slave shall be free if I do not strike thee,” 
(that is, <“ If thou enter the house dnd I do not strike thee, then my slave 
shall be free,” in which case the slave shall not be free if on the wife 
entering the house the husband strikes her; but if she enters the house 
and the husband does.not strike her, then the slave shall be free only when 
it is beyond the power of the husband to strike, and that is immediately 
before his death), 


2080. (1180.) A man says to his wife, <“ Enter the house and thou 
art divorced ; ” the woman enters the house: she shall become divorced. 

So also if he expresses himself in like manner to his slave (saying 
<“ enter the house and thou art free ”). Because what follows the imper- 
ative with the conjunction “and,” is similar to what follows a condition 
with the word “ then ” (that is, the expression —“ Enter the house and thou 
art divorced” is equivalent to the expression—“ If thou enter the house, 
then tbou art divorced ’’). 

And for this reason if a man says to his slave, ‘“‘ Pay me a thousand 
and thou art free,” this is expressive of a condition (dependent on the) 
payment of a thousand. 


2081. (1181.) A man takes an oath in Persian saying, “At the time 
(that is hur gak) that I do this act, then such and such:” in Persian, 
expressions of this nature are, “at the time that (or hur waqt), ” and 
“atthe moment that (or Aur gah), ” and “at what time that (or hur chat 
gah), ” and “at the period of time that (or hur zuman),” and “at a time 
that (or humeen), ” and “at any time (or humatsha), ” and “at every time 
(or hur bar”); one of these expressions involves a repetition of the breach 
of the oath with each repetition of the act according to the view of all the 
Doctors and that is the expression “ hur bar or at every time that; ” just as 
if the man were to say in Arabic, “ Koolluma, or every time that I shall enter 
the house, my wife shall be divorced ;” so that if he enters the house 
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several times, the divorce shall be repeated with the repetition of the 
entry: and in otber expressions besides (that is, besides the expression 
‘‘every time ”) that is, in the expressions ‘“ hur zuman,”’ and “ hur gah” 
(which are the Persian rendering of the word Muta, which means, 
“‘when,” or “atthe time when”), there is no repetition of the breach 
of the oath with each repetition of the act, and the man shall not break 
his oath excepting once, just as if he says (in Arabic), “ When (Muta), 
I shall enter the house,” or “the time when (Muta ma), I shall enter 
the house,” “my wife shall be divorced,” in which cases the man does not 
break his oath except once. 

And some of the Doctors have held that if the man uses the expres- 
sions, “ Hur suman,” or “ Hur gah,” there will be repetition of breach by 
the repetition of the act; because the man’s expression “hur” is the 
equivalent of (the Arabic word) “Every” (Kool) and “Every time,” 
(Koolluma); and therefore the word “hur” shall be comprehensive (of 
each act) and shall be general: and others have held that the breach 
shall not be repeated except when the man says, ““ Every time (hur bar), 
and this view is reliable. 


And Mahomed, son of Mookatil of Rye has, in translating the (Persian) 
expressions “hur bar,” and “hur suman,” and “hur gah,” said that 
these expressions are equivalent to expressions (in Arabic), ‘ Every re- 
petition (or Koollo murrutin)” or “ Whenever (or Koolluma),” and therefore 
the man shall have committed a breach with every repetition (of the act). 

And the man’s expression, “if or agur,” and “if or ar” are similar 
to the conditional expression ‘if orn” and “lou or if,” in the Arabic 
as when the man says, “ If (2.e., “ in or low,’’) thou enterest the house ;” 
and therefore the breach of the oath will be incurred but once; and the 
expression “ Hameen” (in Persian) is similar to the (Arabic) expression 
Muta (which means “If or at the time that و("‎ and therefore by the use 
of that expression, the man will commit breach but once; so also the 
expression Humatsha (in Persian) is similar to the (Persian) expression 
(Hameen), and both mean the same thing; just as the (Arabic) expressions 
<“ Muta” and “ Muta ma” (meaning ‘ the time when’) are one in meaning, 
and by their use the man commits only one breach. 


2082, (1182.) A man says, “ As often as (Koolluma) I shall sit (or 
be sitting) near thee, my wife shall be divorced ;” he then sits near her 
fora time: the woman shall be divorced thrice, because duration (or 
Jength) ın sitting and in all acts which require length of time for their 
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performance, is equivalent to renewal (of the sitting and of the act every 
time that the same lasts; and therefore a divorce is being caused and is 
recurring every portion of the time that the man remains seated, and 
thus there shall be numerous divorces, and so three, which is the highest 
number, shall be taken to have been caused). 


2083. (1183.) And if aman says, ۶“ Whenever (or as often as, و.2.6‎ 
Koolluma,) I shalt strike thee, thou shalt be divorced; ” he then strikes 
her with both the hands at once (and so the striking might be held to 
constitute one act of striking; and the case assumed is one in which he 
does not strike her one after the other, because if he had done so, there would 
undoubtedly be two strokes, and consequently two divorces) : she shall 
be divorced twice ; but if the man strikes her with the palm of one band 
(although he might strike her with the palm and the fingers), she shall not 
be divorced except once, although the fingers might have fallen separately 
(1.e., occupied several places on the body of the woman {when the 
hand struck her); because where he strikes her with both his hands, 
there results a plurality of strokes, as the stroke caused by each 
hand is a separate stroke; and therefore striking with both hands, 
is similar to the stroke by a single bunch (in which case the strokes caused 
would be as many in number as the number contained in the bunch): but 
in the second case (i.e., where the man strikes with one hand so that the 
open palm with several fingers fall on different spaces on the body, so as 
to lead to the view that here also there are different strokes) the strokes are 
not repeated, because the principal thing by which the stroke is given 
(here) is the palm of the hand, and the fingers are dependent on the palm 
و.6.؟)‎ go and act with the palm,) and therefore the strokes are not repeated. 


2084. (1184.) A man says to his wife, “ As often as (t.e. Koolluma 
or “as many times as,” or » whenever”) I divorce thee, thou shalt be 
divorced ; ”?” he then divorces her once: two divorces shall be caused, that 
is, one divorce by the act of the husband in giving the divorce and 
another divorce by (the condition expressed in) his expression, “ As often 
as I shall divorce thee, thou shalt be divorced.” 

But if he says, “As often as (or Koolluma), my divorce, (i.e., the 
divorce in my ownership or over which I have power), shall be caused (or 
be operative) on thee, then thou art divorced ;”’ and he then divorces her 
once: the woman shall become divorced thrice. 

And if he says, “ When I shall divorce thee once, then that (divorce), 
shall be complete (or bain)? or he says, “ Then that (divorce) shall be 
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three divorces: ” and then he divorces her once, after he has. had sexual 
intercourse with her (because, before intercourse, the divorce that is given 
is always bain, even if the husband were to say otherwise): the woman 
‘shall get one reversible (or Rujue) divorce in the case in which he had 
used the expression, ٠“ then that (divorce) shall be complete (bain), and 
also in the.case in which he. had used the expression, ‘‘ Then that divorce 
shall be three divorces (or become triplicate divorce.” See para- 
graph 991). 

2085. 1185.) And if he says, “ When I shall divorce thee, then 
thou shalt be divorced, and when I shall not divorce thee, then thou 
shalt be divorced,” and he does not divorce her until he dies: the 
woman shall become twice divorced at the last moment of his life; because 
when the man bas not divorced her, he has committed a breach of the 
oath (or asseveration) contained in the second portion of his (conditional) 
oath, and therefore one divorce shall be caused on the woman (in this way) ; 
and when the man commits a breach in the second portion of his 
(conditional) oath, be commits a breach of the first portion of his 
(conditional) oath (that is, the first condition also comes to be realised), 
and thus a second divorce also comes to be caused on her. 


2086. (1186.) And if the man first says, “ When I shall not divorce 
thee, then thou shalt be divorced,” and then says, “ And when 1 shall 
divorce thee, then thou shalt be divorced; ” and he does not divorce her 
antil he dies: one divorce shall be caused by the first (conditional) oath, 
and the divorce, which is so caused by the first (conditional) oath, being 
antecedent to the second conditional oath, is not capable of being a 
condition for the breach (or realisation) involved in the second condi- 
tienal oath ; hecause conditions are kept in view in regard toa future time 
and not to the past; and, therefore, only one divorce shall be caused. 


2087. (1187.) A man says to his wife, “If I do not divorce thee this 
day thrice, then thou art divorced; ”’ he then desires that his wife should 
not become divorced, and (at the same time) that (he should be within his 
oath, that is to say, that) he should not commit a breach of his oath: the 
learned lawyers have said, that the device in this matter (to accomplish his 
end) is that which is reported from Aboo Huneefa, on whom be peace, the 
Fatwa being according to the same, vtz., that the man should say to his 
wife on the same day, “Thou art divorced thrice for (that is ala or for or 
on condition of payment by thee of) a thousand dirhems ; ” and when the 
man says so to her, the woman should say to him, “I do not accept this 7 
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and when the woman says so, and the day expires, the husband shall have 
carried out his oath (that is, he shall be deemed to be released from his oath, 
and he shall þe considered to have given his wife three divorces although 
he made the divorces conditional on her payment of a thousand dirhems), 
and (at the same time) the divorces shall not be caused; because (as æ 
matter of fact) he did divorce her that day thrice, although the divorce 
was not effectual on the woman in consequence of her refusal; and the 
circumstance that the divorce was ineffectual does not take thø 
speech of the husband (to the effect, “ Thou art divorced for a thousand 
dirhems ”) out of the category of divorce, (that is to say, he shall be con- 
sidered to have done the act of having given divorce although the divorce 
was not in effect caused). Dost thou not see that Mahomed, on whom be 
peace, says in his work; A man says to his wife,—‘ I divorced thee 
thrice, for, (or ala, i.e., on condition of payment of) a thousand dirhems, and 
thou didst not accept (the same)” but the woman 8878-1 did accept ” 
here the word to be accepted shall be that of the husband, and the divorce 
shall not be caused on the woman; thus what the husband did here 
is called an act of divorce, although the divorce never was effective; 
and this is so (that is, there may be an act of the husband giving a 
divorce without the divorce being effectual); because the act of divorcing 
is of two kinds; divorcing for consideration of property (mal), and 
divorcing without consideration of property ; and what had to be done on 
the husband’s part (that is, the performance by him of the act of divorce) 
was verily completed, and that was the giving. of divorce (because the 
expression, ۶“ Thou art divorced for a thousand dirhems ” does not mean 
that divorce shall be caused in future, or only if the woman should pay 
a thousand dirhems, but it means ة1‎ have divorced thee and thou must 
pay me a thousand dirhems, and, therefore, if she pays the thousand 
dirhems, she becomes divorced without any further act of the husband . 
real or constructive); contrary to the case of a conditional divorce, 
because what is dependent on a condition is non-existent before the 
realisation of the condition, and, therefore, before the realisation of the 
condition, the pronouncing of divorce itself was non-existent (the 
principle being that, in case of conditional divorces, when the condi- 
tion is realised, a constructive pronouncement of the divorce then 
takes place); but the man’s expression “Thou art divorced for (ala) a 
thousand ” is present (establishment of an act of) divorce, because 
the word, “‘for ” (or ala) does not require that the thing mentioned before 
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it should be non-existent; on the other hand, it requires the existence 
of what is mentioned before, for instance, if it is said toa man, “I have 
respected thee (akrumiokat) for (ala) that thou shalt respect me ; ” this 
expression requires the existence of respect at first on the part of the 
man who says so, (and it does not mean, “I shall respect thee, if thou 
shalt respect me’’) ; but if he says, “I shall respect thee, provided (ba aan), 
thou shalt respect me,” this expression, (ba aan), 0068 not require the 
existence of respect on the part of the person who saysso; on the other 
hand, it requires respect from him only after the existence of respect on 
the part of the person spoken to; so that the person who speaks in effect 
says, “If thou shalt respect me, 1 shall respect thee.” 


2088. (1188.) And if the husband says to his wife, “If you shall 
ask me for your divorce this night, and I do not divorce you, then you 
are (t.e., shall be) divorced thrice,” and the woman says, ‘If I do not 
ask you for divorce this night, then all I possess shall be gift (sudka) 
on the poor;” the woman then asks for her divorce that night, and the 
husband says to her, “ You are divorced, if you please,” and the woman 
says, “I do not desire it,” and the night expires: the woman shall (by 
this device) not be divorced, and the husband shall be within his oath 
(i.e. shall not have committed a breach of his oath). 

And if the woman (in the above case) asks him for her divorce that 
night, and the husband says, “You are divorced, if you enter the 
house,” and the night expires, and she does not enter the house: the 
woman shall be divorced (thrice by virtue of the aforesaid oath) ; because 
the making of the divorce dependent on her desire, is entrusting her with 
(the power to) divorce (herself), and for this reason (in cases in which 
divorce is entrusted to the woman) the authority (of the wife to divorce 
herself by reason of the husband having vested her with the power to 
divorce herself) is confined to the meeting (so that she must exercise her 
power at the same meeting, if at all); and to divorce is to withdraw. the 
vinculum (Rufai-kaid) ; and in order that an act may amount to a with- 
drawal of the vinculum, there is a distinction whether the husband himself 
divorces the wife or entrusts the divorce to her; but making the divorce 
dependent on the wife’s entering the house, or on any other like condition, 
has not a similar effect (t.e. it has not an effect similar to that which 
entrusting the wife with the power to divorce herself has), because making 
the divorce dependent on the wife’s entering the house, does not amount 
to entrusting the wife with the power to divorce herself; and, therefore, 
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in the case where the husband makes the divorce conditional on her 
entering the house, it is not necessary that the condition should be 
realised in the same meeting (and the wife should enter the house in the 
same meeting in order that she might become divorced); and therefore in 
the case where the husband makes the divorce conditional on her entering 
the house, the divorce does not reach her hands (i.e., it does not proceed 
from the husband to the wife in either of the two modes pointed 
out, so that the husband might be said to have done an act of divorce 
within the meaning of his oath), and the husband does not become a giver 
of the divorce, and he shall, therefore, be held to have broken his oath. 


2089. (1189.) A man says to his wife, “ If I talk about your divorce, 
then wy slave shall be free,” and he then says, ‘If you desire, then you are 
divorced,” and the woman says, ۴] do not desire (the divorce):” some of the 
learned lawyers have said that the man’s slave shall become free, because 
the condition of the freedom of the slave is the man’s talking about (or 
making mention of) the divorce, and such a talk is-verily found. 


So also if a man says to another, “If I talk about (or make 
mention of) the accusation of your whoredom, then my slave shall be free,” 
and he then says, “ You are a whoremonger (t.e., you are likely to commit 
zina), if it pleases God.” (Here although there is a talk about accusation of 
whoredom, but there is no accusation by virtue of the exception contained 
in the final expression) ; the man’s slave shall be free. ۱ 


So also if he says, “If 1 talk about (or make mention of) Shirk 
(idolatry),”” and then says, “ Verily Shirk is a great sin, (or zooloom, دہ‎ 
Oppression against one’s own self, the expression being a text of the 
Koran).”’ 

And Hassun, on whom be peace, says, that regard is to be had to 
intention in all these cases (so that if, at the time he utters the words, 
<“ If you desire then you are divorced,” his intention is that the slave 
shall be free as the consequence of his uttering those words, then the 
slave shall be free) and that the man (by giving utterance to those words) 
shall give rise to such consequences as result from his intention; so that 
if he does not intend anything (i.e., intends neither the freedom of the 
slave nor the absence of such freedom at the time he gives utterance to 
those words), I do not see how he shall have committed a breach of 
his oath. 1 

And the lawyer, Aboo Leith, on whom be peace, says, I rather accept 
the first view (viz., that which has no regard to intention, so that when 

15 
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he talks about the divorce, the consequence follows, and the slave shall 
become free). 


And others have adopted the view of Hassun, on whom be peace. 


2090. (1190.) A man says to his wife, “ If I take an oath regarding 
your divorce (that is, if I ever express myself making yonr divorce depen- 
dent on anything), then you shall be divorced,” and he then says to her, 
>» If you enter the house, you shall be divorced if it pleases God, the Most 
High:” he shall not have committed a breach of his oath (contained in 
the sentence, “If I make an oath, &c.,”’) and his wife shall not be divorced; 
because the exception (that is the expression, > If it pleases God,’”) at 
the end of the sentence, renders void the effect of what has preceded (i.e., 
it avoids the meaning of “Thou art divorced,” because who can say 
whether it pleases God that she should be divorced) and when the divorce 
becomes void, the oath (contained in the expression, “If you shall enter 
&c.,”) becomes void, because the oath (or conditional expression contained 
in the words, “lf you enter, &c.,”) cannot be found without the effect 
(or Juza, t.e., sequence). 


And for this reason if a man says, “ If I admit my liability to so and 
80 in respect of ten dirhems, then my wife shall be divorced,” and he 
then says, “I owe to so and so ten dirhema except one (i.e. ten minus 
one), ” he shall not commit a breach of his oath (although he makes 
mention of the word °‘ ten, ’’) because he does not make an admission in 
favor of the other regarding the ten, but only makes an admission regard- 
ing nine (the oath not being expressed in this form, viz., “If I make 
mention or speak or talk about ten dirhems then, &c.,” but being in this 
form “If I admit ten dirhems then, &c.’’) 


2091. (1191.) And if the husband says, “If I take an oath regarding 
your divorce (that is, if I express myself making your divorce dependent 
on anything), then you shall be divorced;’’ he then says, ‘“ You are 
divorced, if it pleaseth God the Most High:” she shall become divorced 
according to Aboo Yusoof, on whom be peace; but she shall not be divorced 
according to the view of Mahomed, on whom be peace ; because, according to 
the view of Aboo Yusoof, on whom be peace, the man’s expression, ۰ Thou 
art divorced, if it pleaseth God the Most High,” is an oath (or conditional 
expression) by reason of the existence of a condition and an effect (in the 
expression used); but according to the view of Mahomed, on whom be 
peace, the expression 18 not an oath (or conditional expression, because 


ON CONDITIONS IN DIVORCE. 115 


the condition is merely in form but not in substance, as nobody can 
predicate as regards the will of God). 


And the result of the difference becomes apparent in certain cases, 
one of which is this very case (as stated above) ; and another case is when 
the husband says, “If it pleases God, thou art divorced,’ then divorce 
ghall be caused (instantly) according to the view of Aboo Yusoof, on whom 
be peace; because (according to him) if the condition takes precedence 
over the effect, the divorce is connected only with the words constituting 
the effect; so that if the husband says to his wife, “If you shall enter 
the house, you are divorced,” this (according to Aboo Yusoof) will cause 
immediate divorce; whereas according to Mahomed, on whom be peace, 
the exception (that is, the words, “If it pleases God ”) is valid, whether it 
precedes or follows (see paragraph 1498 post,) because according to him, 
the exception (that is, the expression, “If it pleases God”) is a thing which 
renders void the effect of the expression, and is not (in reality) a conditiona 
expression, and therefore the exception is valid (and will have effect 
given to it) in all cases (i. e, the effect is rendered void, and there will be 
no divorce by the use of the expression, °“ if it pleases God ’’). 


2092. (1192.) A man says to another, “I have gota necessity from 
you, will you remove it (that is, I want you to do something for me, will you 
do it)? the other man says, “ Yes,” and he takes an oath regarding divorce 
or freedom to satisfy the necessity for him (saying °“ If I do not remove 
your necessity, then my wife is divorced or my slave is free”); the 
man then says, “My necessity from you is that you should divorce 
your wife tunrice:” it is competent to the (other) man (the husband) 
not to confirm (or believe) the other (that is, it is competent to him 
to say, “no, this is not your necessity,”) because he (the first man) can be 
(properly) accused (of having made a false statement regarding his 
necessity, as it is no necessity for a man that another should divorce 
his wife). 

2093. (1193.) A man makes another to swear that the latter shall 
obey the former in all things that the former shall command him to do, 
and in all things that he shall prohibit him from doing; the former then 
probibits him from having intercourse with his wife; but the person? 
who takes the oath, has intercourse with his wife: he shall not com- 
mit a breach of his oath, unless there is something else here which 
operates as a cause for the prohibition of intercourse; because ordinarily 
people do not, in practice, imply by such an oath a prohibition of in- 
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tercourse with the wife, in the same way as they do not imply (from such 
an oath) the prohibition to eat and drink. 


2094. (1194.) A man takes an oath as regards the divorce of his 
wife, if he does not divorce his wife (saying, “ I will not divorce my wife ; 
but if I do divorce her, she shall be divorced °’) ; the husband then makes 
Ela with her (saying for instance, “ I swear by God I will not have inter- 
course with you for four months’’), and the period of the Ela expires, and 
the divorce on account of the Ela is consequently caused on her: another 
divorce shall be caused on her as the effect of his oath. 


2095. (1195.) And if the husband takes an oath (i.e., makes a vow) 
that he shall not divorce his wife (saying, “I will not divorce my wife; 
if I divorce her, she shall be divorced, ’) he being impotent; the Kazeo 
then separates the husband and wife, in consequence of his impotency, 
(and this separation amounts to a divorce): the husband shall not have 
committed a breach of his oath ; because the divorce caused as the effect 
of the Hla is attributed to the husband (as in paragraph 1194), but not 
so the divorce caused, by the Kazee having effected a separation, in con- 
sequence of impotency, although both are divorces. 

And the lawyer Aboo Jaffer, on who m be peace, says that (in the case 
in paragraph 1194) the husbind does not commit a breach of his oath, 
in the case of the ۰ 

And in the case of Lian (or proceedings before the Kazee, in con- 
sequence of false accusation by the husband), the man shall be held to 
have committed a breach of his oath according to analogy from the view 
of Aboo Huneefa anl Muhomed, on whom be peace; but he shall not 
commit a breach of his oath according to analogy from the view of Aboo 
Yusoof, on whom be peace. 

And the lawyer Aboo Leith, on whom be pence, says, “And it is 
proper that the husband shall be held not to have committed a breach 
in the case of Lian according to the concurrent view of all the (three) 
authorities.” 

And we give Fulwa accordingly (that is, according to the views of 
Aboo Leith), in the same way as the husband is rot held to have 
committed a breach of his oath in the case of the impotent that is in the 
case of his impotency) when the Kazee effects a separation between the 
husband and wife, although such separation, amounts to divorce. 


2096. (1196.) A man says (in Persian), “If I withhold the 
hands of this woman (ùe, if I make her unlawful to me) as long as 
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this son is alive, then my slave is free ”; he then makes 120012 with her: 
he shall have committed a breach of his oath. 


2007. (1197.)- A man swears that he shall not divorce his wife 
(saying for instance, “I will not divorce my wife; if I divorce her, she 
shall be divorced or my slave shall be free,” or “I swear by God I will 
not divorce her”) and then a Fuzoolee (or volunteer) makes Khoola with 
her (that is, gives her her Khoola or divorce as on behalf of the husband 
without the latter’s authority) and the husband receives intelligence (of 
such a Khoola); if the husband permits the Khoola (expressly or) by 
word of mouth, he sha ll commit a breach of his oath; but if he permits 
the Khoola by his acts, saying nothing by word of mouth but accepting 
the consideration for the Khoola, the learved lawyers have said that the 
husband shall not commit breach of his oath and this view is reliable. 
And this matter (that is, the ratification of the Khoola of the Fuzoolee) and 
the permitting (or ratifying) of the marriage contracted by وا‎ ۵ 
(or volunteer) stand on the same footing (that is, both are capable of 
ratification by word of mcuth or by acts). 


2098, (1198.) A man swears a serious (or severe) oath (Aiman-i-Moo- 
ghulluza) that he shall not divorce his wife (saying, for instance, ‘‘I wil} 
not divorce my wife; if I do, then she shall be thrice divorced, or then all 
my wives shall be divorced ”) ; he then desires to be freed from his wife 
without committing a breach of his oath (that is, he desires to get rid of 
his wife, without divorcing her; because if he were to divorce her, then he 
would commit a breach of his oath, and the serious consequences of a 
breach of oat h would then follow) : then the devise in this matteris that he 
wight marry an infant who is still sucking milk (that is, a girl less then 
2} years of age), and direct his (first) wife’s sister, or his (first) wife’s 
mother to suckle the infant wife, so that the infant wife becomes the 
daughter of the man’s (first) wife’s sister, or becomes the daughter of his 
(first) wife’s mother; the husband thus becomes one who has joined two 
sisters (in marriage) or has joined his wife (t.e., the infant wife) and her 
(the infant wife’s) maternal aunt (2.¢., the first wife) ; and therefore the 
marriages of both shall (according to paragraphs 276 and 313, &c.) 
become invalid (and the result will be that the man gets rid of his wife 
and at the same time escapes from the consequences of his oath). 


2099. (1199.) A mansaysto his wife, “You are divorced, if you 


enter this house (pointing to a house) and if you enter this (point- 
ing to another house) other house.” (The sense of the expression being 
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that the clause ‘‘ You are divorced” governs both the conditions and 
is the effect of both); then if she enters either of the houses, she 
shall become divorced, and if she enters the second house (that is, 
second house, counted with reference to her entry) whilst she is in her 
700 (on account of divorce from entry in the house she entered first) 
no second divorce shall be caused (on account of entry in the second. The 
expression used only requires one divorce, which is caused by entry in 
any one of the houses; so that if she enters the other house, even 
whilst she is in her Iddut, no divorce shall be caused; and if the Iddut 
expires, the relationship ceases, and entry after the relationship has 
ceased entails no consequences). 


So also (the same result follows) if the husband says, “If you 
enter the house (that is, this house), then you are divorced and if you 
enter this other house.’’ 


2100. (1200.) And if he says, “Thou art divorced once, if thou 
enter the house; twice.” (Note—The word twice is connected with the 
word divorce, the meaning being ‘thou art divorced once, if thou enter 
the house; thou art divorced twice; the last being a sentence wholly 
unconnected with the first), Two divorces occur at present, and one 
divorce shall occur when the woman shall enter the house; but if he 
does not say “Once,” but says “ Thou art divorced if thou shalt enter 
the house twice,” two divorces shall be caused when the woman once 
enters the house. 


2101. (1201.) And if he says to his wife, “Thou art divorced 
once, if thou shalt desire twice;” then if the woman desires twice, 
she shall be divorced once. 


2102. (1202.) And if the husband says to his wife, ‘Thou art 
divorced, if thou enter the house; thou art divorced:” one divorce 
is caused instantly and the first mentioned divorce (viz., that involved 
in the conditional expression), shall be caused when she enters the house. 


2103, (1203.) And if he says, “Thou art divorced, if thou shalt 
enter the house ; thrice,” the word thrice, shall be connected with the 
word “ Divorce”, except when the husband intends that the word shall 
be connected with “Entry.” (In the first case, that is, without any 
other intention, the meaning is, “ Thou shalt be thrice divorced, if thou 
enter the house: ” and in the latter case, the meaning is “ Thou shalt 
be divorced if thou thrice enter the house ”). 
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2104. (1204.) And if he says, “Thou art divorced, if thou enter 
the house ten times: ” then this expression ‘‘ Ten times ” means “entry 
ten times,” and the expression is not connected with divorce (so as to 
mean ten divorces). 

2105. (1205.) And if the husband says, “Thou art divorced, if 
thou enter the house; thou art divorced, thou art divorced $°” and 
this he says before he has had intercourse with his wife: she shall be 


divorced once, instantly, by virtue of the second expression (viz., the- 


expressjon, ‘ Thou art divorced” occurring after the conditional ex- 
pression ; because the first being a conditional expression, will only apply 
when the condition is fulfilled; the second comes into force at once, 
because there is nothing to prevent its operation, and the third becomes 
useless, the woman being one with whom the husband has not had in- 
tercourse, and therefore only one divorce is sufficient to put an end to 
the relationship of husband and wife): and if he (again) marries the 
woman (who had thus been divorced as aforesaid) and the woman 
then, after marriage, enters the house, she shall become divorced by 
reason of the conditional expression which is efficacious only when 
it is uttered whilst the man has power as husband over the woman: and 
it is capable of being effectual in case of re-marriage with her, pro- 
vided this second marriage is such that she has had no other husband in 
the meantime ; for if she has had one, then the re-marriage with the first 
husband gives the latter fresh power, and he obtains full power of three 
fresh divorces, and all conditions expressed while the first relationship 
existed are avoided). 

2106. (1206.) A man says, “His (that is, My) wife is divorced 
thrice, if he enters the house (that is, if ‘I enter the house’) to-day; ” 
and two witnesses depose (before the Kazee) that he did enter the house 
(that day, and the Kazee accordingly decrees three divorces): the oath-taker, 
(that is, the husband the swearer) says, “My slave is free if these 
witnesses have seen me entering the house” (that is, he swears and says, 
“These witnesses have not seen me enter the house; if they have seen me 
enter the house, then my slave is free: ”) his slave shall not become free 
in consequence of the statements of those witnesses that they saw him 
enter the house until two other witnesses, different from the first two wit- 
nesses, depose that the first two witnesses saw the man enter the house 
(because the first two witnesses become plaintiffs in regard to the eman- 
cipation of the slave, and their claim must be proved). 
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So also if the swearer says as regards the first two witnesses, 
“My slave is free, if the two witnesses have not deposed against me 
falsely,” his slave shall not be free (until two fresh witnesses shall be 
examined). 


2107. (1207.) A man says to his wife, “Inform me regarding such 
and such a matter;” she says “No,” (I will not inform thee); the 
husband then says, “If thou shalt not inform me, then thou art و.2.6)‎ 
` -thou shalt be) divorced thrice.” Mahomed, on whom be peace, says, that 
this oath shall enure for ever, unless he intends present time (that is, the 
oath shall be perpetual io its duration and it shall be her duty to inform 
him whenever the event takes place; but if he intends the inform- 
ation to be given at once, then his oath shall not have reference to 
a future event, but shall be referred toa past event, and his meaning 
would be “If thou dost not inform me of the event which has takeu 
place, thou art divorced.”’) 


2108. (1208.) A man says to his wife, “Thou art divorced, if 1 
speak to thee for a year; go away thou, Oh! enemy of God: °’ it is said 
(by Mahomed) that he has verily spoken to her (after his oath, by 
telling her ‘“ Go away thou, Oh! enemy of God”) and that he has com- 
mitted a breach of his oath. 


2109. (1209). A man says to his wife “If I call thee, ‘Oh thou 
whore’ then thou art divorced; ” he then calls her son ‘ Oh thou son 
of a whore:” his wife shall become divorced. But if his intention 
was confined to addressing her directly, he shall be confirmed as between 
him and his God (that is, there shall be a moral justification for him, and 
there shall be no breach of his oath as between him and his God), but 
he shall not be confirmed (or justified and believed) by the Kazee 
(who shall decree a breach of oath and consequent divorce). 


2110. (1210.) A man says to his wife before having intercourse 
with her (i.e., with whom he has not had intercourse) ۶“ When thou shalt 
have menses, then thou art (that is, shalt be) divorced: ” the woman 
then says “ I have got menses“ and she then and there (i.e., without 
waiting for three days) marries (another husband, which she could well 
do, because she was not obliged to observe the Jddut, her husband having 
had no connexion with her); she then dies: Mahomed, on whom be 
peace, says, that her inheritance shall go to the first husband (because 
she married within three days, without waiting to know whether it 
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was really menses that she had, or that she bled on account of some 
ailment,—see Rudd-ool Moobtar, Vol. II, pages 830 and 881) and not 
to the second; because he says it cannot be said (with certainty) whether 
what she called menses was really so. 


2111. (1211.) A man has a wife, who is a daughter (that is, a girl), 
of fourteen years of age, and also a slave who is a son (that is, 
a boy) of fourteen years of age; the man says to his wife, “When thou: 
art with menses, then thou art divorced ; ” and he says to his slave, “۷۷ hen: 
thou shalt have نيا‎ * then thou art free;” the girl says, 
“I have (just) got my menses,” and the slave says, “I have * * 
*  :” itis said (by Mahomed) that the girl shall be confirmed (and 
believed), but the slave shall not be confirmed (or believed); because,. 
says he, in the case of the slave, it is possible to see how * * * 
۶ 3ھ‎ (and therefore the mere statement of the slave without his 
offering evidence goes for nothing), but as regards blood which flows * 
* * * it cannot be known that it is menses, and nobody besides 
her can know of the menses, and, therefore, her word shall be accepted. 


2112. (1212.) A woman says to her husband, > Divorce me, divorce 
me, divorce me; ” and the husband says, “I have divorced thee:” if the 
husband intends one divorce, then the divorce shall be single; and if he 
intends three divorces, then the divorce shall be triple. ۱ 

But if she says, “ Divorce me, and divorce me, and divorce me, ” and 
the husband says, “I have divorced thee: ” this shall amount to three 
divorces; (because without the copulative conjunction, the second and 
third expressions might be Takeed or repetition of the first divorce 
only). 


2118. (1213.) So also if she says, “ Authorise me, authorise 
me, authorise me (to divorce myself),”? and the husband says, ‘I have 
verily done so,” and the woman divorces herself: this shall be a single 
divorce. 

But if she says, “ Authorise me, and authorise me, and authorise me 
(to divorce myself),” and the husband says, ۲ have verily done s0,” 
and the woman divorces herself: this shall be triple divorce. 

2114. (1214.) A man says to his wife, “If I shall have intercourse 
with thee, as long as thou art with me, then thou art divorced thrice; ” 
he then thinks of a device (to get out of his rash oath): Mahomed, 


on whom be peace, says, he might divorce her by way of a complete 
16 
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(bain) divorce, and then instantly marry her; he can then have intercourse 
with her without committing a breach. 


2116. (1215.) A man says to his wife, “Thou art divorced, although 
thou might enter the house (i. e, whether you enter the house or not): ” 
she shall become immediately divorced. 

But if he says, “ If thou shalt enter the house, thou art divorced,” 
or says, “ Then if thou shalt enter the house, thou art divorced,” (and 
does not say, “ If thou shalt enter the house then thou art divorced): she 
shall (also) be immediately divorced in these cases. 


2116. (1216.) And if the husband says, ‘‘Thou art divorced, if,” 
without adding anything further: she shall become instantly divorced, 
according to Mahomed, on whom be peace; but according to Aboo 
Yusoof, on whom be peace, she shall not be divorced. 

So also if he says, “Thou art divorced thrice, or not,” or says 
tand but (if Zyd enters the house), ” or says, “If it be” or says, 
<“ If it be not (that Zyd enters):” she shall not be divorced according 
to Aboo Yusoof, on whom be peace, and this view has been accepted by 
Mahomed, son of Sulma, on whom be peace. 


9117. (1217.) A man has got stammering or has (impediment or) 
heaviness of (Sikl) tongue, such that he is unable to complete a sentence ex- 
cept after a long interval of time; he makes a vow of divorce (that is, uses the 
conditional expression) mentioning the condition or the exception (that is, 
the phrase “ If it please God ”) with exertion and effort : then, if he is known 
to have the defect of speech, the condition and exception expressed by him 
shall be valid (that is, the rule is, that the condition or exception must be ex- 
pressed immediately after the divorce clause, so that if time intervenes, and 
the condition or exception is not connected with the effectual clause, the 
latter operates immediately without regard to the condition or exception , 
but if he delays in giving expression to the second clause in consequence 
of defect of power of utterance, both shall be taken as connected). 


2118. (1218.) A mansays in Persian, ۴ My wife is divorced, if 1” 
and cuts off the sentence (1.¢., does not complete the conditional clause) : 
Abool Kasim, on whom be peace, says, divorce shall not be caused, just as 
Aboo Yusoof, on whom be peace, has held. (See paragraph 1216). 

2119. (1219.) A man says to his wife, “ Thou art divorced for ever, 
except to-day : ” she shall be divorced immediately just as if he had said, 
“Thou art divorced with divorce such that the same shall not be caused 
on thee to-day.” 
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` 2120. (1220.) A man says, “Every wife of mine is divorced, 
except this,” he having no other wife except her; his wife shall not 
divorced. 


2121. (1221.) A woman says to her husband, “ Divorce me thrice,” 
and the husband says, “thou art divorced: ” this shall be a single divorce 
unless he intends triple divorce; but if he says, “I have done "رمع‎ she 
shall be thrice divorced. So also if he says, “ Verily have I divorced 
thee” (i. e. “ Verily have I divorced thee as thou wished (۰ 


2122. (1222.) And if the woman says, “ Divorce me,” and the 
husband says, “ Verily have I divorced thee,” intending triple divorce ; 
this shall be a single divorce. 


2128. (1223.) And if the husband says to his wife, “ Divorce thee 
thyself,” and the woman says, “ Verily have I done so,” the husband in- 
tending triple divorce ; this shall be triple divorce. 


2124. (1224.) A woman lays claim against a man that she is his 
wife, and the man takes an oath concerning the divorce of his 
other wife, that this wife (in question) is not his wife (saying, this woman 
is not my wife, but if she be my wife, then my wife, Zynub, shall 
be divorced); the plaintiff then adduces proof by witnesses that she 
is his wife, and the husband then says, “ This woman was (formerly) my 
wife, but I (have already) divorced her:”’ it is . said (by Mahomed) that 
the man shall not commit a breach of his oath, 


2125. (1225.) A man claims some property (or mal) from another 
man; the defendant swears on his wife’s divorce that nothing is due to 
the plaintiff against him ; and two witnesses depose that a thousand dir- 
hems are due, and the Kazee. decrees against the defendant a thousand 
dirhems in favor of the plaintiff, the defendant saying that nothing is due 
to the plaintiff from him : the swearer (the defendant), shall commit a breach 
of his oath, according to Aboo Yusoof, on whom be peace; but he shall 
commit no breach according to Mahomed, on whom be peace. 


And if the plaintiff’s witnesses depose that the plaintiff lent the 
defendant a thousand, and the Kazee makes a decree against him for a 
thousand: then the man shall not commit a breach of his oath according to 
both Aboo Yusoof and Mahomed (the difference in the two cases probably 
arises on account of the form of the oath; in the first case the witnesses 
depose regarding the ayne or essence of the debt, that is to say, they depose 
regarding the fact of the present indebtedness, and, therefore, the state- 
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ments of the witnesses directly contradict the defendant: but in the 
second case the witnesses depose to the subub or cause of indebtedness, 
whereas the statement of the defendant had reference to the fact of 
indebtedness, there is, therefore, no contradiction in this case between the 
defendant, and the witnesses, because it may be true that the defendant- 
did borrow and it may also be true that-he is at present not indebted as: 
he might have paid off the debt during the interval). 


2126. (1226.) A man swears regarding divorce (saying his wife is 
divorced if he has done such and such), and he commits a breach of his oath, 
but he cannot find out (owing to failing memory) whether the oath he 
has taken related to one or three divorces. Aboo Yusoof, on whom be peace, 
says, he shall exert his memory (and think over the matter, and try to 
find out what his oath was— Tuhurry) in this matter, and he shall act ac- 
cording to the result; but if his mind be equally divided (and he is unable to 
give preference to either side of the question) he shall act upon the superior 
(or larger) number (that is, decide upon three divorces) to be on the safe side. 


2127. (1227.) A man says to his wife, “If thou enter the house, then 
thou art divorced,” and he then says to his other wife, “ And thou art di- 
vorced:”’ the second wife shall become divorced instantly (because this 
latter expression is complete by itself), and the divorce of the first wife 
shall depend on the entry. 


And if he says to a strange woman, “If I marry thee, then thou 
art divorced,” and he then says to a wife he has, “ And thou art divor- 
ced:’’ his wife shall become instantly divorced. 


And if he says to a strange woman, “If I marry thee, then thou 
art divorced,” and he then says (pointing) to his wife “and this:” then 
each of the expressions shall remain dependent on the marriage (that 
is, the divorce of the wife already married shall also become dependent 
on the marriage of the other woman). 


2128. (1228.) A man says to his wife, with whom he has had in- 
tercourse, Thou art divorced and thou,” or says, “Thou art divorced 
or thou,” or says, “ Thou art divorced, then thou: ۲ his wife shall be once 
divorced, unless he intended by the second expression, a second divorce, 
in which case, the second expression shall also constitute a second 
divorce. 

But if he says, “ Thou art divorced, and thou,” this last portion of the 
expression being addressed to his other wife; or says, “ or-thou”’ (ad- 
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dressing his other wife), or says “then thou:” they’ both shall become: 
divorced. And if the man says, “I did not mean divorce by the second: 
expression,” he shall not be confirmed by the Kazee. 

2129. (1229.) And if he says, “Thou art divorced and you both, ” 
adding, with the wife he first addressed, another wife of his: the first 
wife shall become divorced twice, and the second wife shall become 
divorced once. When he has joined with the first woman, a woman who is 
susceptible of a divorce by the man, the first woman shall, by reason of the 
second expression, have a divorce similar to that which has been rendered 
obligatory on her companion. 

So also if he says, “ Afterwards (or Soomma) you both,” or says 
“ Then you both.” 

2130. (1230.) And if he says to his wife, “ Thou art divorced, not 
but (or la bul) thou” (addressing the same woman all the while): the 
woman shall be divorced once by reason of the first expression, and she shall 
not be liable to a second divorce by the second expression, unless he 
has an intention. ۱ 

And if he says, “Thou art divorced, not but you both:” the first 
wife shall be divorced twice, and the second wife shall be divorced once. 

2131. (1231.) A man has three wives; he says to one of them 
<“ When I shall divorce thee, then the other two are divorced (that is, shall 
be divorced);” he then says the same to the second, and he then says the 
same to the third; he then divorces the first wife once: the other two 
shall also get one divorce respectively. And if he does not divorce the 
first wife, but gives one divorce to the second wife, then one divorce shall 
respectively be caused on the first and third wife, and then another divorce 
shall respectively revert to each of the third and the second wife, but 
except the first divorce (that is to say, except one divorce viz., that involved 
in the expression “then one divorce shall respectively be caused on the 1st 
and 3rd wife ”), nothing shall be caused on the first wife. 

But if the husband does not divorce the first and second wife, but 
divorces the third wife, then three divorces shall be caused on the third, 
and two divorces each shall be caused on the second and the first. 

(Nore to Paragraph 1231.—This case has given rise to a good deal 
of controversy among the Mahomedan Lawyers. See Futawai Alumgiree, 
Vol. I, page 595, and Futawai Zaineea, page 214: the latter work is 
rare, and is only to be found in the Library attached to the Calcutta 
Madrussa, and is a work of considerable authority. It is laid down in the 
first mentioned authority that.in case the husband divorces the third wife 
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first, the first wife shall have one divorce, and the second wife shall have two 
divorces, and the third wife shall have three divorces. But the Futawai 
Zaineea, after noticing the various views to which this case is open, lays down 
that the rule propounded in the Futawai Kazee Khan is correct. See 
Rudd-ool Moohtar, Vol. III, page 181. The general rule seems to be 
this :— Where there isa vow, and the sequence in this vow isto be ه‎ 
condition of another vow, then it is necessary that this other vow should be 
mentioned first. For instance, if a man has two wives, Zynub and Oomra, 
and he says to Zynub, “If I divorce Oomra then Zynub قفا‎ ” 
and he saysto Oomra “If thou enter the house, thou art divorced ;” 
then Oomrah enters the house: the result is that Oomra shall get one 
divorce in consequence of her entering the house; and the divorce of 
Oomra being a condition for the divorce of Zynub, the latter shall also 
get one divorce. But if he commences with Oomra and says to 
Oomra, “If thou enter the house thou art divorced” and then says to 
Zynub; “ If I divorce Oomra, then Zynub is divorced ; ” and Oomra enters 
the house : she shall get one divorce, but this divorce shall not revert to 
Zynub; because at the time the husband made a vow regarding the divorce 
of Oomra, the divorce of Oomra had not been made a condition for the 
divorce of Zynub. 

So also if having two wives, Zynub and Oomra, he says, “If I divorce 
Oomra then Zynub is divorced ;” and he also says, “If I divorce Zynub 
then Oomra is divorced.” He then begins with Zynub and divorces 
Zynub, saying “ Zynub is divorced :” the result will be that one divorce 
shall be caused on Zynub by the expression “ Zynub is divorced,” and one 
divorce shall be caused on Oomra as the consequence of the condition 
for the divorce of Zynub ; and inasmuch as Oomra’s divorce has already been 
rendered a condition for the divorce of Zynub, another divorce shall be 
caused on Zynub, and the result, therefore, is that, Zynub gets two divorces 
and Oomra gets one divorce. But if he begins with Oomra, and says “ Oomra. 
18 divorced,” then Oomra gets one divorce by the expression “ Oomra is di- 
yorced,” and Zynub also gets one divorce as the consequence of the con- 
dition for the divorce of Oomra, and there shall be no further divorce. 

So also in the cases given inthe Futawai Kazee Khan. If the first 
wife is divorced, she gets one divorce as the result of the direct divorce, 
and each of the other two wives gets one divorce as the consequence of 
the condition for the divorce of the first wife, and the divorces of the second 
and third wives do not revert to the first wife; because such divorces 
had not been rendered the condition for the divorce of the first wife. 
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But if he begins with the second wife, then the second wife gets one di- 
vorce by the direct expression, and the first and third wives get one divorce 
each as the consequence of the condition for the divorce of the second 
wife; and the first wife having thus got one divorce and the divorce | 
of the first wife having been already rendered as the condition for 
the divorce of the second and third, one divorce more reverts to the 
second and third wives as the consequence of the divorce of the first 
wife; and therefore the result will be that the first wife shall get one 
divorce, and the second and third shall get two divorces each. But if 
he begins with the third wife, then the third wife shall get one 
divorce by the direct expression, and the first and second shall get 
one divorce each, as the consequence of the condition of the divorce 
of the third wife; the first being thus divorced, her divorce shall 
revert to the second and third who shall thus get each one more 
divorce ; and the divorce of the second shall also revert to the first and 
third who shall thus get one additional divorce each, and the additional 
divorce of the third shall not revert to the first and second ; the result 
will therefore be that, the first and second shall get two divorces each 
and the third shall get three divorces. ] 


2132. (1232.) A man has two wives, Zynub and Oomra; he says, 
۲» Oomra is divorced at present, or Zynub is divorced when I shall enter 
the house:” the divorce shall not be caused on either of them until he 
enters the house; (because when the condition is mentioned last, it applies 
to all the preceding clauses, and, therefore, the divorce of the first wife 
is dependent on the entry, and the expression “at present” shall give 
way and convey no meaning). And when he enters the house, he shall 
be at liberty to cause the.divorce on whichever of the two he likes. 


2133, (1233.) A man says to his wife, “Thou art divorced or I am 
not a man,” or “or I am different from a man:” the woman shall be di- 
vorced ; because the man is (in reality) a man ; and his expression that he is 
‘not a man is false ; (and therefore the other part of the expression must 
be correct and effect must be given to that part). 

And if he says, “Thou art divorced or I am a man,” he is truthful 
(in the latter expression) and his wife shall not be divorced. (The ex- 
pression or denotes one of two things: here of two things one is affirmed ز‎ 
either “Thou art divorced, or I am a man: ” but it is true that he is a 
man, and, therefore, there is no divorce; because both the two things are 
not affirmed but only one is affirmed ; and one of the two must be true 
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.and. the other must be false: but if he says, “Or I am not a man,” 
the falsity of this expression is obvious, and, therefore, the truth of the 
expression “ Thou art divorced ” is established). ` 


2134. (1234.) A man says to his wife, whose name is Oomra, “If 
‘thou shalt enter the house, Oh, Oomra, then thou art divorced, and Oh, 
Zynub’”’. Oomra then enters the house: she shall become divorced, and 
the man shall be asked regarding his intention as respects Zynub; and if 
he says, “I intended her divorce also,” she shall also become “divorced 
(because “Oh, Zynub,” might be intended to be coupled with Oomra by 
‘the conjunction “and,” or it might be the beginning of an independent, 
but incomplete sentence). __ 

۱ And if the man expresses himself without the conjunction “ and,” 
and declares “I intended her divorce along with (that of) Oomra,”’ both of 
‘them shall become divorced. 0 

And if he utters the divorce clause first, saying, “Oh, Oomra, thou 
art divorced, if thou shalt enter the house, and Oh, Zynub,” and Oomra 
enters the house, both of them shall become divorced ; and if he says “I 
did not intend the divorce of Zynub”, his word shall not be accepted. 

And if he says, “Thou, Oh, Oomra, art divorced and Oh, Zynub:” 
Zynub shall not be divorced unless the man intended (that she also shall 
‘be divorced). 

It is said (by Mahomed) “ Is it not seen that if a man says, ‘ For thee 
Oh, so and so, against /or from) me are (due) a thousand dirhems, and Oh, 
‘go and so + the property (or debt), is for the first ; and that if the man 
makes mention of property first, and says, ‘ For thee, are (due) a thousand 
dirhems, against (or from) me, Oh Zyd, and Oh, Salim,’ the property 
(or debt) shall belong to both ۰ 

And if he says “ Ob, Oomra thou art divorced, Oh, Zynub ” then Oomra 
is divorced and not Zynub, unless he intends Zynub (also to be divorced). 

And if he says, “Thou art divorced Oh, Oomra, Oh, Zynub,” then 
Zynub shall not be divorced, unless he intends Zynub (also to be divorced). 

And if he mentions their names first, saying “Oh, Oomra, Oh, Zynub, 
thou art divorced,” the first shall not be divorced, unless he intends her 
(also to be divorced). 


9135. (1235.) A man says to his wife, “If thou shalt enter the 
house, if thou shalt enter the house, then thou art divorced,” this relates 
to one entry (that is, if she enters the house once, she shall be divorced, and 
for the divorce to be caused, two. entries are not necessary, -because the 
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repetition shall be considered to have been made by way of Takeed, that 
is to add force). 
And if he says, “If thou shalt enter the house, then thou art divorced, 
if thou shalt enter : ” this requires two entries (that is, the divorce shall not 
be caused unless there are two entries ; because the last clause, “if thou 
shalt enter” having been used after an intervening clause in which the 
divorce is mentioned, the same cannot be attributed to a repetition merely 
for the purpose of giving force to the first like clause, as in the first case). 


. 2136. (1236.) A man says to his wife, “If I shall say to thee ‘thou 
art divorced,’ then thou art divorced,” and he then says, “ Verily have 
I divorced thee ;” the woman shall become twice divorced, that is, once 
by reason of his saying “I have divorced thee,” and another by his oath 
(that is, the conditional asseveration). ۱ 


2137. (1237.) A man says, “If I shall marry a woman, then she is 
divorced ; and if I shall marry two women (that is to say, together, or in 
other words, by one contract), then they are divorced;” and he then 
marries two women together (that is, by one contract): they shall be 
divorced once each (as the result of the second portion of the oath), and 
one of them shall (also) be divorced (once more by virtue of the first 
portion of the oath, so that she altogether becomes divorced) twice, (and 
the husband shall have the option of selection; but if he had married 
them by two contracts, then the first wife would have become divorced 
as soon as she was married, by virtue of the first portion of the oath, but 
the second wife would have no divorce, because there was inhilul or unty- 
ing of the first portion of the oath, that is to say, its force was lost ag 
soon as the first marriage was found, so that the oath ceased to exist 
when the second marriage was contracted because “if” does not imply 
repetition). 


2138. (1238.) A man says to his wife, “Thou art divorced, thou art 
divorced, thou art divorced, if it pleases Zyd;’’ and Zyd says, “ I desire 
one divorce.” Aboo Bakur of Balkh, on whom be peace, says, no divorce 
shall be caused. And if Zyd says, “ I desire four divorces, ” then the same 
result follows according to the view of Aboo Haneefa, on whom be peace, 
(because the husband by repeating the expression thrice intends that Zyd 
should desire three divorces); but, according to the view of Aboo Yusoof 
and Mahomed, on whom be peace, three divorces shall be caused, if Zyd 
says, “I desire four divorces ;” (because Zyd’s wish to give four divorces 
includes three divorces also; but if Zyd says, “ I desire.three divorces ” 
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then three divorces shall be caused, without any difference; because 
* divorce” was thrice mentioned). ۱ 


2139. ( 1239.) A woman is وت‎ of theft ; 0 she directs her 
husband to take an oath regarding her divorce that she did not steal, 
and the. husband takes the oath (saying, “ My wife did not steal, if she 
did steal, she is divorced”); the woman then says, “Verily did I steal, 
and thou hast committed a breach of the oath which thou hast taken : ” 
it is open to the husband not to confirm the wife (that is, not to accept 
her statement that she stole) ; because her statements are contradictory. 


2140. (1240.) A man takes oath regarding divorce if he should 
ever marry (a woman, who has had intercourse with man) or a Syeeba (saying, 
“Tf I ever marry a Syeeba, then she is divorced),’’ and he marries a wo- 
man who (he thinks) is a virgin (Bakira), but he finds her a Syeeba: the 
learned lawyers have said that, if thé woman confirms him that she 
was a Syeeba (and not as he expected a Bakira), she shall (become divorced 
immediately on marriage and shall) be entitled to one dower and a half; 
that is, one dower by reason of his having ‘intercourse with her (from 
doubt) and a moiety of the dower by reason of divorce before inter- 
eourse as the effect of his oath; but she shall not be entitled to main- 
tenance during her Iddut or to residence during her Iddut ; because she 
has to observe her Iddut by reason of intercourse arising from doubt 
(or Shoobha). But if she falsifies him, saying, “ I was a virgin:” then 
she shall (not become divorced, and she shall) be entitled to one dower 
(as a wife), and the man shall be liable to maintenance and (to provide) 
residence (in respect of her as a wife). 


2141. (1241.) A man swears regarding his wife’s divorce, if his wife 
were to steal his dirhems for a year; he then gives her dirhems in order 
that he might see what she does with them (whether she steals them or 
not); the woman receives the dirhems, and then returns the. same to 
her husband, and picks up (or takes away) one piece without the know- 
ledge of the husband, and the husband asks her, “ Hast thou picked up any 
out of the dirhems” she says, “Yes, (but) not so as to steal,” and 
she returns the piece to him: the lawyer Aboo Baker of Balkh, on whom 
be peace, says, I am afraid she shall become divorced: and the lawyer 
Aboo Leith, on whom be peace, says, thatif the wife has not (after picking 
up the piece) separated from him (that is, if she is still: im his presence). 
and does not deny (having picked up the وف‎ , it is fit that she shall not 
Become divorced. ja 
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2142. (1242.) A man swears (saying), * If I donot * * * 

* * * then she is divorced:” the learned lawyers 
have said, that this (must not be taken literally but) is merely by way of 
exaggeration and magnifying the number, and does not mean the (exact) 
number, and that no limit by way of number can be placed in this matter, 
and ninety times are (to be considered sufficiently) numerous. 

2143. (1243.) A man swears that he will * * * 

5 ۶ * (or the expression might mean milk instead 
of pearl, saying that if he does not do so, his wife is divorced): Mahomed, 
on whom be peace, was then asked (as to the effect of his oath): he said, 
I do not know; and Aboo Yusoof, on whom be peace, says, that this means 
exaggeration * ۰ 

2144. (1244.) A man swears that his wife should not give flour 
belonging to him to anybody (saying if she gives the flour to anybody, 
she is divorced), intending her mother specially (that is, meaning that she 
should not give the flour to her mother specially): Abool Kassim, on whom 
be peace, says, that, if the husband says (in Persian), “If thou shalt give it 
to anybody,” then (legally, that is, according to the Kazee, the divorce shall 
be caused, but) he shall be believed as between him and his God in whatever 
he (says he) intended ; but if he says (in Persian), “ If thou shalt give it to 
anybody whatever,” then he shall not be believed in his statement of 
intention (even morally as between him and his God). 

2145. (1245.) A man takes oath and says, “If my wife shall wash 
my clothes (t.¢e., clothing next to the skin) then she is divorced ; ” she then 
washes his sheet: the learned lawyers have said that the man shall not 
commit a breach of his oath, unless he intended (to include the sheet in 
<“ clothes,” because ordinarily clothes do not include sheet). 

But if a man makes a will regarding his “ clothes,” then his sheet 
shall also be included in the will. 

2146. (1246.) A man swears that he shall not eat out the property 
of bis son-in-law (saying that, “If I do so, my wife 18 divorced”) ; the woman 
(that is, the daughter of the man) then bakes bread for her father and 
mixes with the paste (Jjjeen), a little of the flour belonging to her hus- 
band: the learned lawyers have said that the husband does not commit a 
breach of his oath. 

9147. (1247.) A man swears that he shall not read the Koran (and 
that if he does so, his wife is divorced) ; he then reads the Tusmeea (that is, 
the commencement of the Koran, which is, “ In the name of God Most High 
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and Merciful’’) and nothing else: Abool Kassim, on whom be peace, says, 
that if the man reads that Tusmeea which is a part of the Soorai Numul, he 
commits a breach of his oath, not otherwise; (because in the Soorai 
Numul, the Tusmeen occurs in the body of the text, and is, therefore, a part 
of the Koran without any difference of opinion). 

9148. (1248.) A man swears that his son shall not be in his house (that 
is, he shall not allow the son to remain in his house), and that he shall sepa- 
rate him after ‘to-day; ” then when the morning arrives, the son takes 
himself away and his clothes and his family (and separates himself from 
his father): Abool Kassim, on whom be pence, says, that if the son has a 
known room (to himself) in the house, and he vacates the room by remov- 
ing all his property, the father shall not commit a breach of his oath (but 
if the son leaves his effects behind him, then the father shall commit Huns 
or a breach of his oath). 

2149. (1249.) A man swears that he shall never enter his wife's 
house; the wife then sells the house to another man, and the swearer then 
tnkes a lease of the house and enters into it. Abool Kassim, on 
whom be pence, says, that if his oath relates to the ownership of his 
wife, he shall not commit a breach of his oath, but if he swore respecting 
the house itself, he shall commit a breach of his oath. 


2160. (1250). A man calls his wife to his Firash( * * 

* * * * *( و‎ the woman refuses to come, 
and says, “ Verily * *3 the husband then takes oath that 
he willnot * #* 3 and the woman then enters his bed (Firash) ۴ 

* * * : then, if * * * 

å * * and contrary to her inclination * + *‏ ٭ 

* 4 * he shall commit a breach of his oath; but if 
he * * 5 5 * * he shall not 


commit a breach of his oath. 


2161. (1251.) A man claims an animal in the hands of another man, 
(saying) that the same belongs to him, and takes oath in regard to the ani- 
mal by reference to divorce (saying “ if the animal is not mine, my wife is 
divorced ”); and the man in whose hands the animal is found, says, that 
“ The animal is mine to a certainty.” The lawyer, Aboo Jaffer, on whom 
be peace, says, that the swearer shall not commit a breach of his oath 0 
as to realize the result of (the breach of his oath which is) divorce 
(simply because the other man says, “It is mine to a certainty °’) ; but 
the wife shall be cautious, and shall call upon the husband to 
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swear whether the animal belongs to him or not; and if the husband 
swears (that the animal belongs to him), she shall remain with him ; 
but if he refuges to take oath, she shall refer the matter to the 
Kazee, so that the Kazee shall put the husband to his oath that by God 
his wife has not become divorced (that is, the animal does really belong 
to him, the husband) but if the husband refuses to take oath, the Kazee 
shall effect a separation between them. 


2162. (1252.) A man swears that he will not drink intoxicating sub- 
stance for ayear; he drinks but not at a meeting of drunkards; and people 
see him in an intoxicated state, he denying having taken any intoxicating 
drink; and people bear witness before the Kazee (that the man was found 
intoxicated); but the Kazee makes no decree (that the man had drunk wine; 
because in a minor stage of intoxication, the evidence of the act of drink- 
ing must be forthcoming): Abool Kassim, on whom be peace, says, that 
it is proper for the Kazee to be cautious, and he ought not to accept the 
deposition of a man who did not see him drinking; and the man’s wife 
ought to be cautious as regards her person by getting separated from her 
husband for a consideration. 


2153. (1253.) A man says to his wife (in Persian), “If what thou 
shalt do, shall be to my good or detriment, then thou art so aud so (that is, 
divorced) ; ° she then bakes bread or cooks some other food (and the man 
eats of the same): the man shall not commit a breach of his oath; (prima facie 
there was a breach of oath, because baking bread which the husband eats 
is for the benefit of the husband, but the real object is to illustrate that the 
oath does not include such ordinary and trivial acts). 


9154. (1254.) A man keeps his dirhems in the hands of his wife; 
he then says to her (in Persian), “If thou hast taken any out of these 
dirhems, then thou art divorced ;” ‘it afterwards appears that the woman 
did take some of the dirhems, and the husband says, “I only expressed 
myself in that manner by way of an interrogation (or tstafham) and of 
causing fear. The lawyer Aboo Jaffer, on whom be peace, gays, that if the 
man had no (particular) intention (when he expressed himself as aforesaid) 
then he shall commit a breach of his oath (t.c.,if he did not intend the 
causing of fear, as he says, then the woman shall be divorced); but if his 
intention was to interrogate his wife, the word to be accepted shall be his 
word, with his oath, (so that there shall be no breach of his oath). 
~ Moulana (the author of these Futawa, namely, Kazee Khan), on whom 
be peace, says, that it.is fit that the man should not be confirmed (or believed) 
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‘by the Kazee (when he says his intention was not to divorce), bebause his 
-expression is an oath in appearance. 


2155. (1255.) “A man says to his wife (in Persian), “If thou shalt 
remain my wife to-morrow, then thou art so and so (that is divorced),”’ then 
‘when the second day arrives, she says (in Persian) “ I shall not remain 
‘thy wife; ” the man then in the morning of that day (vtz., of what had 
been called “to-morrow”? in the oath or asseveration) makes Khoola with 
-her (that is, divorces her for a consideration) : some of our Mashaikhs, on 
.whom be peace, have said that, if the husband had no (particular): intention 
.(by the use of the word “to-morrow,” whether “to-morrow” should include 
the whole of the day or only a ‘part of the day) and the husband makes 
` .Khocla with his wife before sunset of the morrow, he shall have ful- 
filled his oath (and shall not commit a breach thereof because the woman 
did not remain his wife for the whole of the morrow, and that is primd facie 
the meaning of the word “to-morrow,” unless the intention is something 
different); and if the husband marries her (again) after the “morrow,” the 
woman shall become his wife, he having the power of two divorces left 
to him (one divorce having been lost to him on account of the Khola); bnt 
if by his-expression, “If thou shalt remain my wife to-morrow,” he intended 
any part of to-morrow (that is, if his meaning was that she should not 
remain his wife during any portion of the morrow) and he delays the 
Khoola till after the sunrise of the morrow, he shall commit a breach of 
his oath. 


۱ 2156. (1256.) And if a man says to his wife, °“ If thou art (Tukoonees 
that is, if thou shalt remain,) my wife, then thou art divorced thrice : ” 
then if. the husband does not give one complete (Bain) divorce imme- 
diately after he has given expression to his oath, she shall become 
divorced thrice. (See paragraph 1062). 


2157. (1257.) And if a man says to his wife, “ If thou art (Antai) 
my wife, then thou art divorced thrice:” she becomes divorced thrice. 
And if he says so to his wife, who is observing her Iddut consequent upon 8 
reversible divorce, then the same result follows (because, notwithstanding 
such divorce, she remains his wife during the Jddut). If he says to his wife, 
who is observing her Jddué consequent on an irreversible divorce (Bain), 
then, if he means mere marriage, (as it existed before the irreversible divorce) 
without intending anything else (i. e, without intending to refer to the 
relationship of husband and wife which only subsists during the Iddut) 
‘angther divorce shall not be caused; (because the divorce being irreverr 
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sible, the relationship, which subsisted before the divorce, ceases) ; but 
if. he intends (ta refer) to the relationship of husband and wife, which 
goes on to subsist during the Iddut after an irreversible divorce, then an» 
other divorce shall be caused (if the irreversible divorce does not consist 
ef three divorces; and the result of this additional divorce would. transpire 
in a second marriage with the same woman). 


2158. (1258.) A man says to his wife, “If thou art my wife besides 
to-morrow, then thou art divorced thrice;” he then divorces her once 
irreversibly (Bain) before the morrow, and the morrow expires, his oath 
shall become void that is, no divorce shall be caused as the result of his 
oath) ; and it is competent to him to marry her after this (that is, after 
the “ morrow” without the assistance of the Mohulli or legaliser). 

2159. (1259.) A woman quarrels with her son-in-law ; her husband 
then tells her (in Persian), ‘If thou also shalt quarrel with him (or lord it 
over him), for good or for evil, then thou art such and such {that is, divors 
ced ;” the woman then says to her son-in-law (in Arabic) “ Hither. thou 
shalt-divorce her. (that is, his wife) or keep her and maintain her.” Abool 
Kasim, on whom be peace, says, that if the son-in-law did not seek the 
woman’s advice in this matter, but on the other hand, the woman herself 


originated it, then I am afraid the swearer shall commit a breach of his 
oath. 


2160. (1260.) A man says (in Persian), “ If I shall remain in this 
house this night, then my wife is so and so (that is, divorced),” he then im- 
mediately looks about to go out, but he is attacked with fever, and فط‎ 
gets into such a state that it is impossible for him to go out of the house, 
and the morning dawns. Abool Kasim,on whom be peace, says, that 
the man has committed a breach of his oath. Abool Kasim was then asked 
<“ What if the man was confined against his wish?” then Abool Kasim 
thought over the matter and said, that it is fit that the man shall not com- 
mit a breach of his oath according to the view of Aboo Huneefa and 
Mahomed, on whom be peace, and he differentiated between this case and 
that of fever, saying, that in the case of fever it is possible for the man 
to hire a person to carry him and take him out (of the house), or hé 
might ask somebody else to assist him in this matter. ۱ 

Moulana, on whom be peace, ر.2.6)‎ the author of the Futawai Kazee 
Khan) says, that it is fit that the man shall be held not to have committed a 
breach of his oath in the case of fever also, according to the view of Aboo 
Huneefa, on whom be peace; because, according to Aboo Huneefa, no 
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regard is to be had to power derived through somebody else, just as in 
the case of prayers, and pilgrimage, and purification by سل‎ to 
other than water (Tyummoom), and such like things. 


9161. (1261.) A man says to his wife (in Persian), “If thou hadst 
been my wife,” or “If thou art my wife ”, “ then thou art divorced thrice :” 
she shall become thrice divorced ; and if he (again) marries her after this 
(after this triple divorce by having recourse to the Mohullil or legaliser), 
he shall not commit a second breach of his oath; because the oath . is 
` satisfied by one of the two conditions (the two conditions being “If thou 
hadst been my wife” and “If thou art my wife”), and the man shall not 
therefore commit a second breach (on a second marriage with her); just 
as if a man says to a strange (or unknown) woman, “If I marry thee or 
propose to thee, then thou art divorced” and he then proposes to her 
and then marries her, he shall not commit a breach by the marriage (and by 
mere proposal, no divorce shall be caused, because the woman was not his 
wife at the time of the proposal). 


2162. (1262.) A man sees his wife embracing her sister and kissing 
her; he says to his wife, “ Dost thou love her, (thy sister) more than thou 
lovest me ز‎ * the wife says, “Yes;” the husband then says (in Persian), “If 
such is the case, then thou art divorced : '' the wife shall become divorced, 
because love is a thing which cannot be known except by her word. _ 


2163. (1263.) A man says to his wife (in Persian), “If in future 
thou shalt go out until I order thee to do so, then thou art 01906607” 
(that is, “If thou shalt go out without my order): ”’” Aboo Baker Iskaf, 
on whom be peace, says, that if the husband intends a separate order each 
time she 18 to go out, his intention shall be valid, (that is, she must go 
out each time with a separate order); and if he intends that she must get 
his order once (that is, she must once ask him at the time she is first inclined 
to go out) then the same result follows (that is, his intention is good and 
she must take his order on her first going out of the house, and no order for 
subsequently going out is necessary); and if the husband has no intention, 
(other than what his words imply) then, that.(oath) must be referred to 
her going out once (that is, when she goes out for the first time). Aboo 
Baker Iskaf then said that, I fear that people by thus expressing them- 
selves might mean the contrary (and might mean that order should be 
separately obtained for each act of going out). 


2164. (1264.) A man says to his wife (in Persian), “ Go thou and 
be my Vakeel (or agent) and do whatever thou likest ; ” the woman says 
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(in Persian), “If Iam thy Vakeel, I have withheld my hand from thee by 
three divorces; ” the husband says, “I did not intend that thou shouldst 
be my Vakeel in this matter.” Abool Kasim, on whom be peace, says, 
that if the husband -expressed himself as aforesaid, at the time when 
divorce was being sought (by the woman), the husband’s word shall not 
be accepted and one reversible divorce shall be caused; but if he does not 
so express himself at the time when divorce was being sought from him, 
then the word to be accepted shall be that of the husband. 


Moulana (that is, Kazee Khan, the author of these Fatawa), says, that 
it is fit that the divorce should be caused (even when the woman had not 
sought for a divorce) in consequence of the words used being general. 


2165. (1265.) A man being at Baghdad says, “ My wife is divorced 
when (Ma-um) 1 shall not go out towards Koofa,” he then waits (at Baghdad) 
for a moment, except that during that moment he was speaking to the ass- 
driver in the matter of hire (as a preliminary to going out towards Koofa) : 
the learned lawyers have beld that he shall not be held to commit a breach of 
his oath, and upon this is the Fatwa given; except when the man waits (and 
stops at Baghdad) without being occupied in making preparations to go out, 
in which case, he shall commit a breach of his.oath; and if he is occupied 
in purifying himself with water (wuzoo) to say his prayers of the Furs 
kind, or the like, then this shall constitute an excuse to stay (and he 
shall not commit a breach); and prayers of the Nufl kind, and eating and 
drinking do not constitute (valid) excuse, and in these cases the man 
forfeits his oath. 


2166. -(1266.) A woman says to her husband, “I have no strength 
to remain with thee hungry ;” and the husband says, “If thou remainest 
hungry in my house then thou art divorced : ” the learned lawyers have 
said that, if she does not reman hungry without fast, the man shall not be 
held to have committed @ breach of his oath (that is, he shall commit a 
breach if she is hungry without fasting). 


3167. (1267.) A woman goes to a feast, and her husband says to her, 
ec Tf thon shalt stay there more than three days, then thou art divorced ;” 
the woman returns on the third day towards her husband’s village, but goes 
back again to the feast, and remains there for a few days: the lawyer 
Aboo Leith, on whom be peace, says, that if. she enters the habitable portion 
of her husband’s village at the time she returns (from the feast), and 
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mit a breach of his oath ; and that if she does not enter the habitable 
portion of her husband’s village, it is fit that the husband shall commit a 
breach of his oath. 


2168. (1268.) A man says to his wife (in Persian), “If thy thread 
I shall use, or comes to my use, then thou art divorced ;” the husband 
then exchanges her thread with other thread, or exchanges the cloth woven 
with her thread with other cloth, and clothes himself with the cloth: Aboo 
Baker of Balkh, on whom be peace, says, that the man shall not commit 
a breach of his oath. 

And if the husband says, “ If thy thread I shall use (&c.),”’ and then uses 
the cloth woven with her thread, Aboo Baker (another lawyer), says, that he 
shall not commit a breach of his oath. Then Aboo Baker was asked —if 
the husband had said, “ If thy thread shall come to my use (what then ?)” 
he (Aboo Baker) said, ““ I am afraid the husband shall commit a breach of 
his oath.” 

2169. (1269.) A man says, “If I derive benefit from thts wheat, 
then my wife is divorced;” he then sells the wheat and derives benefit 
from the purchase money: it is said (by Mohamed) that he shall not 
commit a breach of his oath. 


2170. (1270.) And if the husband says (in Persian), “If thy thread 
shall be on my body, then thou art divorced ;’’ and he puts his hand on 
her thread, or he sews cloth with her thread, and puts on the cloth, or 
supports his elbow on her thread, or sleeps on bed made out of her thread : 
the learned lawyers have said that his oath shall refer specially to the 
matter of his clothing himself, and the man shall not commit a breach of 
his oath in these cases. 


2171. (1271.) A man swears and says (in Persian), “ If I shall give 
wine nubeez) to any person (then my wife shall be divorced);” he then 
makes aman drink, or makes a present (of wine) to a man: Abool 
Kasim, on whom be peace, says, that if the man’s intention was to make a 
man drink (by the use of the word give) or (merely) to give, then the oath 
takes effect as he intended; but if he has no intention, then his oath shall 
relate both to making a man drink and to giving the wine to him. 


2172. (1272.) A man says to his wife (in Persian), “If thou shalt 
take out of my dirhems, then thou art divorced;” the woman then 
finds the dirhems of her husband in his handkerchief, and gives the same 
to another woman (without herself touching the dirhems) telling her “ take 
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some of these,” and the other woman takes some of the dirhems 
and then hands over the same to the wife: Abool Kasim and Mohamed, 
son of Sulma, on whom be peace, have said, the woman sliall become 
divorced. 

2173. (1273.) A man says to his wife (in Persian), “If I sleep (or 
he in bed) with thee, then thou art divorced,” and does not intend any- 
thing (in particular) : the learned lawyers have said, that his oath shall 
relate to sexual intercourse, and the man shall be held to have made Eela : 
but if he intends sleep thereby, then the oath shall relate to lying together 
and not to sexual intercourse, and in this case the man shall not be held ta 
have made ۰ ۱ 

2174. (1274.) A man says (in Persian), “If so and so does not 
come to my house this evening then my wife is divorced ;” he then calls 
that so and so to his house in order that he (the so and so) might 
dine with him; the so and so (however) dines at his own house, and then 
comes to the man who so invited him, and the man who so invited him was 
waiting for him; the man then eats with the so and so: the learned 
lawyers have said that the man shall not have committed a breach of his 
oath (because the expression, “If he does not co ne this evening ” means 
گر“‎ he does not dine with me this night.’’) 


2175. (1275.) A man says to his wife (in Persian), “If this cloth 
I put on, then my wife is divorced ;” the cloth is a shirt; and the man 
throws it on his shoulders: the learned lawyers have said that the man’s 
oath shall relate to putting on, in the ordinary mode, in regard to such a 
piece of clothing, and without the ordinary mode of wearing the man 
shall not break his oath. 


176. (1276.) A man accuses his wife of theft saying (in Arabic) 
<“ Verily dost thou steal so many (or this proportion) of my dirhems 
(then finishing off in Persian), if after this, thou shalt take out of my 
silver, then thou art divorced ; ” the woman then takes up (a dirhem) with 
the broom whilst cleaning the house, and puts it in a corner, and informs 
her husband of this: the learned lawyers have said that if she takes up 
the dirhem not to detain it from her husband, it is hoped that the husband 
shall not commit a breach of his oath. 

2177. (1277.) A woman goes out towards a village; and her hus- 
band says to her (in Persian), “If thou shalt stay away for more than 
three days, then thou art divorced ;”’ she then diverges from her path 
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(leading to that village) and goes to another village, and afterwards goes to 
the village for which she came out (of her house), and stays there for a 
few days (i.e., more than three days) : the learned lawyers have said that if 
she diverges from her path and goes to the other village, and then goes 
. 40 the first village, the husband shall not commit a breach of his oath. 


2178. (1278.) A man says to his wife (in Persian), ““ If thine (con- 
duct) shall continue with me, such as it has gone on up to the present, 
then thou art divorced :'' the learned lawyers have said that if the expres- 
sion has reference to some antecedent matter, then the oath shall relate 
to that antecedent matter; if not, and if the husband intends nothing, 
then if the husband refuses to agree with her in whatever she fails (to 
do according to his taste and inclination act up to his view) and never 
gives in to her in anything, he shall not commit a breach of his oath, 
otherwise he shall commit a breach of his oath. 


2179. (1279.) A man says to his wife (in Persian), “ If thy thread, 
or whatever is done by thee shall enure to my benefit and loss, then thou 
art divorced ;” the woman spins thread and herself wears the cloth (made 
of the same) and makes her children wear it: the man shall not commit a 
‘breach of his oath; so also if the wife, out of the thread, liquidates 
debt owing from her husband: and the husband shall’ only commit a 
breach of his oath when the thread (or cloth made of it) comes under 
his ownership, otherwise not. 


2180. (1280.) A man says to his wife (in Persian), “ If the leaves 
of thy strawberry (or mulberry, ¢.e., Toot) tree shall come to my benefit 
and loss, then thou art divorced ;”’ the wife then takes some of the leaves 
and throws them upon the worms (caterpillars) belonging to the husband, 
without his permission: the husband shall commit no breach of his oath, 


in the same way as if she were to feed the husband’s animals with the leaves 
without his permission. 


2181. (1281.) A man gives a Koran to another to correct mis- 
takes; he says (in Persian), “If this (Koran) comes to my benefit and 
loss, then so and so (that is, my wife is divorced);” the swearer then re- 
cites from that Koran: the learned lawyers have laid down that the 
man shall commit a breach of his oath. Kazee Khan (the author of these 
Futawa) says, that by this expression, reference is to the oath of the 
person who gives the Koran (for correction) who says, “If this Koran 
comes to my benefit and loss” (and not to the oath of the person 
who- receives the Koran for the particular purpose; because although 
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the recitation might refer to both, still gift and sale must refer to the 
giver of the Koran, who is the owner thereof, and, therefore, all the 
three modes of benefit must refer to the owner). 

And if the owner of the Koran makes a gift of the Koran to some- 
body else, without condition of consideration, and then the donee pays 
something, by way of consideration, to the donor, the owner shall not commit 
a breach of his oath, but if he sells it, he shall commit a breach of his oath. 

Maulana (i. e, Kazee Khan, the author of this Futawa) says, that 
it is fit that the owner should not commit a breach of his oath, in case he 
recites from the Koran; because mere recitation is not intended by his 
oath ; and he says he shall not commit a breach in case of a gift, because 
when the consideration was not conditioned in the contract, there was 
no profit made out of the Koran; contrary to the case of sale, because the 
consideration is in lieu of the Koran, and, therefore, the same stands in 
the place of the Koran. 

2182. (1282.) A man says to bis wife, “If thou shalt go out of this 
house (Dar or enclosure) thou art divorced ;” the woman goes into a 
garden of grape trees, the door of which is from the house, there being 
no other door except the one in the house: the learned lawyers have 
differed in this matter; some of them have said, that the man shall cammit 
a breach of his oath, and others have said, that if the garden of grapes 
is a small one so that it might be included under the denomination of 
>» house,” and is implied by the mention of “house,” then the man 
shall not commit a breach of his oath; otherwise he shall commit a breach 
of bis oath. 

2183. (1283.) A man says to his wife, “ If thou shalt enter my brother’s 
house (Dar or enclosure), then thou art divorced; the swearer’s brother 
then takes up another residence, and the woman enters this new house: 
some of the learned lawyers have said that if the husband’s oath was 
out of anger for his right (or claim) appertaining to the first house 
(which right, for instance, the brother does not acknowledge), the 
husband shall not commit a breach of his oath; but if the oath was in 
reference to the brother himself, then the husband shall commit a breach 
of his oath ; but if the husband had no particular intention by his oath, 
then he shall commit a breach of his oath according to Aboo Huneefa and 
Mahomed, on whom be peace. 

And if the wife enters the house which was owned by the brother at the 
time of the oath, then, if the house (still) belongs to the brother as owner, 
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except that he does not live in it (at the time of the entry), the husband shall 
commit a breach of his oath, but if after the oath, the house goes out of 
the brother’s ownership, by sale or gift, or otherwise, then the husband 
shall not commit a breach of his oath. And if the brother dies, and his 
house becomes the inheritance of his heirs, then, if she enters the house 
` after the house has become the property of one of the heirs by partition, 
the husband shall not commit a breach of his oath ; but if she enters the 
house before partition, the learned lawyers have differed in this matter; 
but the correct rule is that the man shall not commit a breach of his oath. 
And if the (brother), owner of the house, dies, and against him is 
debt which swallows up (Moostughrik) the inheritance, and the wife enters 
the house, then the husband shall commit a breach of his oath. 


2184. (1284.) A man says to his wife, ‘If thou shalt go to such 
and such a village, then thou art divorced ; ” and the woman goes to another 
village, but (in so doing) she passes through the land (Zyué) of the first mon- 
tioned village: the learned lawyers have said that if she does not enter 
the inhabited portion of the village, then the husband shall not commit a 
breach of his oath. 


2185. (1285.) A man says to his wife, “ If I do not * = & 
* + * * * # * then thou art divorced:” it is 
reported from the lawyer Aboo Hufs of Bokhara, on whom be peace, سن‎ 
he said that if the husband * * ٭‎ * *& * * 
* then verily * = à R یں‎ 


2186. (1286.) A man says to his wife, “If thou hast unloosened the 
strings of thy trousers in an unlawful way, from the time that thou hast 
been my wife, then thou art divorced و‎ ” the woman says, *Aman* * 

x* * لط * جو © بے بے‎ * the learned 
lawyers have said, that if the woman was in such a state so that she could 
not prevent * * #* * then the husband shall not commit 
a breach of his oath; but if she was competent to * ۴ * * * 

* then the husband shall commit a breach of his oath, if the hus- 
band believes her in this matter (that is, in her statement ;* * ¥* 

but if the husband‏ — * * گج *F *F*‏ ٭ F F&F‏ ۴٭ 
believes that this statement is made to get rid of him, then the oath shall‏ 
not be broken).‏ 


2187. (1887.) A man says to his wife, 1۶ I do not tell thy 
brother, all the vices in the world, on} thy behalf (that is, ‘in thee’ 
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or referring the vices to thee), then thou art divorced: ” the learned 
Inwyers have said, that, if the husband says to the wife’s brother, assign- 
ing to her what are the attributes of vile people and thieves and chents 
and murderers, then he shail satisfy his oath, but he shall be sinful in. 
so doing (even if he were making correct statements, because the Koran 
forbids talking evil of others, even if the evils exist) and his particular 
oath (expressed by the word “ all the vices ”) shall relate to most of these 
evil qualities, and the least that will satisfy his oath is a statement of 
three evil qualities: and the lawyer Aboo Leith, on whom be peace, says, 
that it is fit for the swearer after he has made a statement of the bad qua- 
116168 to the brother, to say, that, “I have said so only on account of the 
oath, but she is free from all these,” and by so saying he shall have made 
repentance for what he had said regarding his wife, and he shall (at 
the same time) satisfy his oath. 


2188. (1288.) A man says, “If I shall bathe on account of (having 
done) what is unlawful, then my wife is divorced; ” he then embraces 
a strange woman, and * * * and he bathes: the learned 
lawyers have said we hope that he shall not commit a breach of his oath, 
and that his oath shall relate to * * *, 


2189. (1289.) A man says, “If I shall introduce so and so in my: 
house, then my wife is divorced : ” he shall not commit a breach of his oath 
until that so and so does enter the house by the order of the swearer ; 
but if he says, “ If so and so enters my house (then my wife is divorced),” 
and the so and so enters the house with his permission or without his per- 
mission, with his knowledge or without his knowledge, the swearer shall 
commit a breach of his oath : but if he says, “If I leave so and so to enter 
my house,” and the so and se enters the house with the knowledge of the 
swearer, and he does not prevent the so and so, he shall commit a breach 
of his oath ; otherwise not. ۱ 


2190, )1290.( A man says to his wife, “If thou shall speak to such 
and such a woman then thou art divorced ;” then the wife of the swearer 
is invited toa wedding; and the woman against whom the husband swore, 
(that is, the woman to whom the wife was prevented from speaking) 
comes in a veil, and says to the wife of the swearer, “ Where is the goat; ” 
and the wife of the swearer says, “Goat ....” and she does not add any- 
thing more (that is, before she could say more), and the veiled woman 
raises her veil: the learned lawyers have said that if the swearer’s wife 
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intended to answer, then she verily did speak to the woman, and the 
swearer shall commit a breach of his oath. 


2191, (1291.) A man says to his wife, “If I shall eat of the milk 
of thy cow, or of the cow’s cheese, then thou art divorced ; ” the wife then 
sells the cow to her husband, and then milks the cow, and the swearer eats 
of the milk: he shall not commit a breach of his oath. 

Maulana (Kazee Khan, the author of these Futawa) says, that this is 
so if the oath relates to the ownership of the woman (but if the parti- 
cular cow was intended, then there will be a breach of the oath). 


2192, (1292.) A man says to a person who was spenking something, 
<“ You say this in intoxication ; ” the other man then says, “ My wife is divor- 
ced, if I have spoken so in intoxication, and [ am not intoxicated: ” the 
learned lawyers have said that, if the man’s speech is incoherent and he 
is deemed intoxicated by people, he shalt be held to have committed 8 
breach of his oath. ۱ 

2193. (1293.) A man in intoxication calls his wife towards his bed 
* * * * * * * * * ; the wife refuses to 
come; the husband says, 1۶ thou shalt carry out my order and help 
me (in what I am about to to do, then all well); otherwise, then thou 
art divorced :” then, if after this oath, when the man calls her again, the 
woman helps him, he shall not commit a breach of his oath ; but if the 
man having called her she does not help him, the man shall commit a 
breach of his oath. Maulana (that is, Kagee Khan, the author of these 
Futawa), on whom be peace, says, that itis fit that the man should be held 
to commit a breach of his oath, if she does not help him even when he 
does not repeat the call (after the oath) ; because people intend by such an 
oath, obedience to the order already given. 

2194. (1294.) An intoxicated man gives a dirhem to his wife; the 
woman says, “ When thou wilt come to thy senses, thou wilt take it from 
me ;” the husband says, “If I take (it) then thou art divorced : + he then 
takes the dirhem from her whilst in intoxication: he shall not commit 
a breach of his oath ; because the condition of the breach of the oath is 
the taking of the dirhem after the intoxication subsides. 


91986, (1295.) A number of women are assembled spinning for other 
than themselves by way of loan of their labor (that is, on the anderstanding 
that “I spin for you to-day, you spin for me to-morrow ; ”) then the bus- 
band of one of them becomes angry and says to her, ‘“ If thou shalt spin 
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for any other, or if another spins for thee, then thou art divorced ; °° then 
some other woman sends cotton to the house of this woman (that is, the 
woman whose husband has so taken the oath), in order that she might spin 
it for her; then the mother of this woman spins the cotton: the learned 
lawyers have said that if this woman can spin herself (that is, if she is in the 
habit of spinning herself) and somebody else spins the cotton, the divorce 
shall not be caused on her, on account of the spinning of somebody else. 


2196. (1296.) An intoxicated person says to his wife, “I have made 
a gift of this my house to thee ; ” he then says, “ If I do not say this from 
my heart, then thou art divorced thrice ; ” he then after being restored to his 
senses does not remember anything about it: the learned lawyers have 
said that his wife shall not be divorced, because it is obvious that what a 
man says in this state, he says out of his heart. 


2197. (1297.) An intoxicated person is told by his wife (in Persian), 
<“ Put thy head on the ground;” he says (in Persian), “If I put my head 
on the ground, divorce to thee” and then heaves a heavy breath (so 
as to cause a pause) and then says, ‘ Except by my own inclination” 
(meaning thereby that if I kneel down at your dictation then three 
divorces to you, unless I do so of my own inclination): the learned 
lawyers have said that if the interruption (or pause) takes place, because 
he was out of breath, then the exception is correct, and the bending of 
his head to the ground by the man’s own inclination shall be excluded 
from the condition constituting breach of oath: but if the interruption 
did not take place to enable him to take breath, then the exception shall 
not be correct. 

Then if the intoxicated man (after the intoxication subsides) says, 
“ I do not remember anything of all this,” then his oath (taken in the 
intoxicated state), shall be (like) the oath in an angry state (Yumeen-i-fowr) ; 
because apparently the husband means (fowr or) immediate action (that 
is, he must be taken to mean, “If I now bend my head at thy bidding 
then, &c.”’). 

2198. (1298.) A man says to his wife, “ When I shall enter Sham 
(or Syria) and when I do not separate from thee, then thou art divorced : 
this oath shall be permanent (and divorce shall not be caused until he is 
in extremts, and when it can be said truly of him that he has not separa- 
ted although he isin Syria). But if he says,“ And if I do not separate 
from thee,”’ this oath shall be referred to immediate action (Fowr) at the 
time of the entry (in Syria). 

19 





146 THE TAGORE LAW LECTURES, 1891-92. 


2199. (1299.) A man gives a dirhem to his wife; he then says to 
her, “ What hast thou done with the dirhem?” and she says, “I have 
purchased meat;” the husband says, “If thou shalt not return to me 
that (very) dirhem, then thou art divorced ;”’ but the dirhem is lost from 
the hands of the butcher: the learned lawyers have said that as long as 
it is not known that that dirhem has been melted or lost in the ses, the 
man shall not commit a breach of his oath. — 


2200. (1300.) A man says to his wife, “If thou shalt wash my 
clothes then thou art divorced ;”? the woman washes the sleeves or the 
skirt: the learned lawyers have differed in this matter: the lawyers 
Abool Leith and Aboo Sulma, on whom be peace, have said that the man 
shall not commit a breach of his oath. 


2201. (1301.) A man divorces his wife completely (Bain); he is 
told by others, “ Verily shalt thou take her back (Ruja) after a month,” 
(that is marry her again); the husband says, “If I take her back, then 
she is divorced thrice;” he then marries her (again) during the 4 
or after the expiry of the Jddut: he shall commit a breach of his oath ; 
(because after complete divorce the way to take back is to marry). But 
if the divorce was reversible and he then (again) marries her, he shall not 
commit a breach of his oath (because the taking back after a reversible 
divorce is effected by means other than marriage). 


2202. (1302.) A man says to his wife, “If thou shalt wash thyself 
on account of impurity (Junabut) as long as thou art my wife, then thou 
art divorced thrice;” he says this twice or thrice; and the woman is 
pregnant, and the husband has no intercourse with her until her delivery : 
then if she is delivered after the expiry of four months from the time 
of the oath, she shall be completely divorced once, by the effect of the Fela 
(because the oath in effect means that, “ If I have intercourse. with thee,” 
and this is-a’form of Hela) and her Iddut shall expire with the delivery ز‎ 
and if the husband has sexual intercourse with her after this (i. e. after 
delivery) he shall have had sexual intercourse with a strange woman, 
and he is bound to make penitence and repent with Istighfar (pardon and 
forgiveness from God', and the woman shall be entitled to get her proper 
dower, if the husband did not know that his expression amounted to 
Eela and that she became unlawful to him, and his oath shall become void 
(i.e., shall have spent. itself) ; so that if he marries her after this (divorce) 
the woman shall be his wife, he having (still) in his power two divorces, and 
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he shall not commit a breach of any oath by having sexual intercourse with 
her after this (fresh marriage; becanse there is no oath in force now). 


2203. (1303.) A man accuses (Kuzuf) a woman of adultery; her 
husband tells the man, “ If you do not prove her adultery to-day, then she 
is divorced thrice: °” then the effect of it is in accordance with what he 
said, so that if the (other) man does not prove her adultery that day, she 
shall be divorced thrice: and proof of Zina is established by the admission 
of the woman or by four witnesses. 


2204. (1804.) A man says to his wife in anger, “If thou shalt do 
30 up to 50 years thou shalt become (Tuseery) divorced ;”’ the woman does 
so (once) : the learned lawyers have said that if the man’s oath means 
divorce of the woman, then divorce shall be caused; but if his oath 
does not mean her divorce, but (on the other hand) the man so expressed 
himself to frighten the woman, the divorce shall not be caused ; and the 
word to be accepted shall be that of the husband, that le expressed himself 
so with intent to frighten the woman. 

[Norr.—Tuseery or ‘shall become’ might mean “thou art divorced,” 
or “I shall divorce thee.” ] 


2205. (1805.) A man 8878 to his wife, ۴ If thou shalt pass the night 
unless in my hijr or (bosom) then thou art divorced thrice ;” the woman 
remains in his bed (Firash) during that night, except that the husband did 
not actually take the woman in his hyr or (bosom): the man shall not 
commit a breach of his oath : 

But if he says in Persian, “ If thou shalt not come within my embrace 
(Kinar):’? the learned lawyers have said that it is fit that the husband 
should commit breach of his oath; because this expression requires that 
the woman should actually be in the hyr or (bosom). 


2206. (1306.) A man says to his wife, “If I do not pass the night 
with thee, with this thy shirt, then thou art divorced thrice.” 
The wife (also) says, “Tf I shall pass this night with thee, with this my 
shirt, then my female slave is free  '' the man then puts on her shirt, and 
both passed the night: they shall not commit a breach of their oath : 
because the condition of the breach on the part of the woman (of her own 
oath) is that she should pass the night with him whilst she isin herown shirt, 
and the condition for the fulfilment of the oath (so as to avoid the consequences 
of a breach of it) on the part of the man is, that the man shall pass the 
night with her whilst he is in the woman’s shirt: and all these things have 
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verily been found. (Herein the oath, the words “ with this thy shirt” mean 
that the swearer shall have her shirt on. In the husband’s oath, the divorce 
would be caused if there was an absence of the compound idea of “ pas- 
sing the night with the woman’s shirt; ” the divorce would therefore be 
caused, firstly, when the husband does not pass the night, and he does not 
put on her shirt; secondly, when the husband passes the night with her, 
and he does not put on her shirt ; and thirdly, when he 0068 not pass the 
night with her but puts on her shirt: and the oath shall be satisfied and 
divorce shall not be caused when the 0 panapa the night with ber 
and puts on her shirt). 


2207. (1807.) A man says to his wife, “If * * 
#0 ۱ * ے‎ * * * 
7 , w then thou art divorced thrice; ” he then says, 
“Tf .* * * * * * # then 
thou art divorced thrice >’? then the device in this matter is that * 
* * * * * x * 
# * مھ‎ that the husband shal! not commit a breach of his 


oath, as long as the hair band continues to exist whilst they are alive (be- 
cause the condition “with the hair band,” could only be negatived 
when the hair band " 8 to exist or one of the parties is in extremis : 
when the hair band ceases to exist, then it will be impossible * 

* * وید‎ * : and if one of them dies or the hair 
band is lost or destroyed, the man commits a breach of his oath. (The 
case in paragraph 1806 resembles the present case except that in 1306 the 
case refers to “this night”). 


2208. (1808.) A man takes oath that he shall not have intercourse 


(Jima) = a * * l * the man 
then * * : * * * x ۱ + 
*X * * * l * - x o + 


he shall not commit a breach of his oath, and his oath shall relate to (Ho 


bazaut or) * * 5 * تد‎ 7 
# © * * * * * * 
* * ° the oath is, therefore, against * ; * 

* * * is excluded from Jima. See Vol. II, Rudd- 


ool Moohtar, page 160, on Fasts, and see paragraph 1817 post). 


2209. (1309.) A man swears that he shall not untie the strings 


(of his trousers) for a lawful or unlawful purpose in journey ; 5 
* * * * * * * 
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5 * . * then if he intends the primary meaning 
of untying the string, he shall not commit a breach of his oath, and 
he shall be believed morally and by the Kazee, if he says such was his 
intention; because in this case his intention relates to the primary mean- 
ing of the word; but if he, by those words, means = * 
then he shall commit a breach of his oath. ۱ 


2210. (1310.) A man swears that he will not open his trousers * 
* * ‘intending thereby * * the man shall become one 
who has made an Hela; but if he does not intend * * 
thereby, he shall not become one who has made a Hela. 

And if he opens his trousers for the purpose of urinating, and after- 


wards * * * * he shall not commit a breach of 
his oath; because “to open trousers * * °° is to open (the same) 
for the purpose of * 5 * . And if he opens his trousers 
forthe purpose * * * # but does not ٭‎ 
= * ; the learned lawyers have said that it is fit that the man 


shall commit a breach of his oath, on account of the existence of the condi- 
tion for a breach of the oath, and that condition is the opening of the 
trousers for the purpose of * = % * 5 


2211. )1311.( A man swears that he shall not “۶ wash himself on 
account of this wife of his in consequence of impurity; he then * 
* * * % x * * 

* * or * ` ` # ¢ he shall commit a breach of his oath; 
because his oath relates to *. Eoy 
And if he intends the primary meaning of washing, oe * 
* # * then also he shall commit a breach of his 
oath ; because he washes himself on account of * * * 

* and he shall, therefore, commit a breach of his oath, just as if he 
swears that he will not make ablutions by reason of flow of blood from the 
nostrils (such flow requiring such purification) and he then makes ablution 
by reason of flow of blood from the nostrils and for other 20000 he shall 
commit a breach of his oath. ۱ 

So also if a woman takes such an oath, and her husband then 
reaches her * = * * and she also gets her 
menses (then if after both these events she washes herself, she shall commit 
a breach of her oath). 
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2212. (1812.) And if the husband says to his wife, “If ] shall 
wash myself on account of thee, in consequence of impurity, then thou 


art divorced ;’’ and * 5 7 * the divorce shall 
be caused, although he might not wash himself * * * 
چا و‎ 


2213. )1818. 31 A man says to his wife, “If I wash myself on ac- 


count of thee for a month, then thou art divorced; ” he then * 
* * * * * % * 


* 5 * and purifies 


himself in a mode which is allowed as a substitute for water (T'yummoom) : 


he shall commit a breach of his oath; because his oath means * 
* 


2214. (1314.) And if a woman swears that she “ Shall not wash 
her head on account of impurity arising from her husband ;” and she 


then acquiesces ۴ 7 2 5 * she shall 
commit a breach of her oath ; because her oath relates to her (Tumkeen or) 
offering facility willingly * * * * * 
* 4 at * * * x 
* * * she shall not commit a breach of her oath. 
2215. (1315.) A man says to his wife, “ If I shall not * 

* 5 7 = then thou art divor- 
ced: ” then as long as they are both alive and as long as * is in 
existence, he shall not commit a breach of his oath. 

2216. (1816.) A man says to his wife, “IfI donot * * 
٥ x x * 5 * * then 


thou art divorced thrice ;” and he then looks about in quest of a device in 
this matter: the learned lawyers have rendered the following as a device, 
viz., that the man should carry her in a covered car (Ammary, i.e., a litter 


placed on the back of the elephant or camel) and take it to the market * 
* * * 


2217. (1817.) A man says to his wife (in Persian), “ If thou hast 
done an unlawful act (Hurum), three divorces to thee,” and verily had she 
kissed a man who was not (her mohurrum, that is not) unlawful to her, or 

* 0 # * # * 0 

* * the husband shall not commit a breach of bis oath, be- 

cause his oath relates to ordinary * * 
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2218. (1318.) And if a man says to his wife in Persian, “ If thou 
shalt do an unlawful act with anybody, then thou art divorced;” he 
then divorces her completely (bain), and then has intercourse with her 
during the Iddut (such intercourse being Huram): the learned lawyers 
have said that, according to analogy from the teachings of Aboo Haneefa 
and Mahomed, on whom be peace, the man shall commit a breach of 
his oath, and the woman shall become thrice divorced ; but according 
to Aboo Yusoof, on whom be peace, she shail not become divorced: 
because they (Aboo Haneefa and Mahomed) have regard to the gene- 
rality of the words ) with anybody ”) whilst Aboo Yusoof, on whom 
be peace, has regard to the object the man had in view. 


2219. (1319.) A woman swears by God (in Persian), ‘I have not 
done Huram (or unjawfulness),” and intends thereby that it is not she who 
has made adultery unlawful but that it is God only who has made (or- 
dained) adultery unlawful: and she verily had committed adultery: she 
shall not commit a breach of her oath. 


So also if a man takes snch an oath and intends the same thereby, 
(he shall not commit a breach); because he intends a meaning of which 
the words are susceptible; but if the man swears with reference to 
divorce or freedom of a slave (or if the woman swears with reference to the 
freedom of a slave) he (or she) shall not be believed and confirmed by the 
Kuzee (and the divorce or emancipation shall take place; because ordi- 
narily the oath refers to adultery or Zina). 


2220. (1320.) A man says to his wife, * If thou shalt commit unlaw- 
fulness (Huram) then thou art divorced thrice; ” she then utters (Koofr or) 
infidelism (the result of this Koofr being the cancellation or Fuskh 
of the marriage) without either of them knowing that each has become 
unlawful to the other (on account of her infidelism) and both of them 
continued to be so (ignorant) for a few days: the man shall not commit 
a breach of his oath, because his oath had reference to adultery (Zina), and 
verily he has had intercourse with her on account of doubt, and therefore 
he shall not commit a breach of his oath ; (that is, by uttering words of 
infidelism, the woman became unlawful to her husband and connexion 
after that was adultery or Zina, and, therefore, the oath would have been 
realised but for the fact that the connexion in this case did not amount to 
Zina on account of doubt) just as if a man swears that he will not commit 
unlawfulness, but marries a woman by an invalid marriage, aud has sexual 
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intercourse with her, he shall not commit a breach of his oath ; because his 
oath relates to what is absolutely unlawful. 


. 2221. (1821.) And if a man swears regarding his wife’s divorce that 
he shall not look at what is unlawful, and he looks at the face of a strange 
woman, he shall not commit a breach of his oath; but if he looks ٭‎ * 


0 * چا او‎ * ¥ x * 
* x* * * 4 * * * 
* he shall commit a breach of his oath, because he looks * #۴ 


* * %*  ,butif he looks ٭‎ è o * * *  *he shall not 


commit a breach of his oath, because he looks * * * * * 


2222. -(1822.) A woman accuses her husband * = ; she then 
makes the busband take an oath that he shall not * . *  ; the hus- 
band then kisses* * * © ٭‎ #  :heshall not commits 
breach of his oath * * * * sandif* * * * # 
* * * * * * * * * E ٭‎ he shall 
commit a breach of his oath, although he might not * | *. because 

that is what is ordinarily meant (by the oath. See paragraph 1308). 


: ` 2223. )1828.( A man says, “If I do unlawfulness, then my wife is 
divorced;” he then does * ٭‎ ٣ * : his wife shall not be- 
come divorced ; because the act* * * is not meant by the oath, 


‘unless the swearer is a boor and an ignorant man who is following E ۴ 
t + + + را ٭٭ ٭‎ + # k E 

- 2224. (1324.) A man is accused * ۴ the man says in Per- 
sian, “If I have misbehaved * * then my wife is divorced,” and be 
verily had looked * * * * -* - * * : he shall commit 


a breach of his oath ; because this is called his misbehaviour. 


2225. (1325.) A man swears that he will not kiss so and 80 * ۴ 
* * .* * 3; he then kisses his hand or foot: the learned lawyers 
have differed in this matter. Some of them have said that he shall not 
commita breach of his. oath (because kissing. means kissing on the face) and 
others have said that he.shall commit a breach of his oath if he does so 
with one who has a beard (because to kiss a bearded’ man means to kiss 
‘his hand or foot out of respect): whilst others have said that if the man 
‘has taken the oath in Persian, then:he shall not commit ‘a breach of his 
oath until he has kissed the face (because in Persian kissing means kiss- 
ing on the face), whether the man is one having a beard or not; and that 
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in the Arabic language, a distinction iş made between one who has a beard 
and one who has not; and this is correct. ۱ - = 

2226. (1826.) A man has a pupil, * * # * * ¥ 
E x 8 #۶ * د‎ the tutor then takes oath * * * 
چو & % % % ¥ ہی‎ ¥ x è * * *and 
he takes the oath without carefully ascertaining the matter * * = 
* و‎ the father of the pupil then says, “ This other pupil says that he 
saw the tutor whispering to the pupil; ” the tutor then says, “ If that 
pupil saw me whispering to him (the son), then my wife is divorced; ” 
and the fact is, that what the (second) pupil saw was that the tutor 
told him something in a whisper relating to his affairs, vis., that the pupil 
should make a parchase (for the master) or carry something to the master’s: 
house, and that the pupil should not inform anybody else about it: the 
learned lawyers have said we hope that the tutor shall not conimit a breach 
of his oath و‎ because his oath relates toa secret thing * -* ۰ ٭‎ |% 
1 * * ...ما + #% اما + چا‎ * 


and the tutor shall not, therefore, commit a breach * * * * 
* %4 * & * .چا چا زا بب‎ * . just as if tlie 
husband were to be accused by the wife with a female slave, and he were: 
to say (in Persian), “ If I shall touch her (the female slave), then thou art 
divorced ; ” and if he were theu to strike the female slave (with his hand), he 
shall not commit a breach of his oath ; because his oath relates to touching 
that which his wife considered reprehensible. So also if the man (so: 
accused by his wife as aforesaid) takes oath and says, * If I shall put my 
hand on my female slave, then she shall be free,” and he then strikes her: 
and puts his hand on her (while so striking), he shall not commit a breach 
of his onth, if his oath is for the purpose of satisfying his wife or is 
with an object different from 00٦ his hand for the purpose of 
striking. -~ 

2227. (1827. A man accuses hia wife with another man; the hus- 
band then enters his (own) house and finds the man so (accused) sitting at 
a place in the house, and the woman standing in another place; then when 
the husband and the man (accused). go ont of the house, the Sultan (or 
King) gives oath to the husband to the effect that he did not catch so and 
80 with his wife ; the man (husband) then takes oath with his wife’s divorce 
that he did not catch so and so with his wife: the man shall not commit a 
breach of his oath ; because, ordinarily catching one accused with the other 
accused, means that the man (accused) should be caught with the woman 

20 
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in some act, whether the act be sexual intercourse, or embrace or talking : 
and the man shall not commit a breach without (any one of) these. 

2228. (1328.) A woman says to her husband, “ Verily did thou sleep 
with the female slave; ” the husband says, “ If I slept with the female 
slave, then thou art divorced thrice ;” and the woman says that, “ If in 
this thy oath there is some hidden meaning (which I cannot understand ; 
and by which you might be able to get out of the oath) then I am divorced ” 
and the husband says, “ Yes:” then if the husband does not mean 
something otber than what is expressed by his oath, he shall not commit a 
breach of his oath (and the woman shall not become divorced by reason 
of the divorce being conditionally entrusted to her); otherwise he shall 
commit a breach of his oath, and his wife shall become divorced (by virtue 
of the authority to divorce vested in her by the word “ Yes.”’) 

2229. (1829.) Itis said to a man, “ Verily dost thou commit with such 
and such a woman such and such an act,” and the same woman 
(with whom he is so accused) is on the roof (Sutéuh) and there is another 
woman on another roof, and both the roofs are close to each other, and the 
night is dark; the man (accused) says, “If I have done such and such 
an act with that woman (pointing to the other woman, not the one with 
whom he is accused), then my wife is divorced thrice ;”? and he does not 
name the woman, and he points to a woman other than the one with whom 
he is accused, and the fact is that the man does really the particular 
act with the woman with whom he is accused: the wife of the swearer 
shall be divorced so far as the Kazee is concerned ; because his expression, in 
the oath “ that woman,” refers to the woman who was mentioned before 
(that is, the woman who is the subject of the discourse) ; but his wife shall 
not be divorced morally, on account of the man pointing out a different 
woman. 

So also a man claims property from another man, and the latter 
denies the claim, and the Kazes gives oath to him thus :—* By God, the 
swearer does not owe this property to the claimant; ” the man takes the 
oath and points with his finger, whieh is concealed within his sleeves, to 
another man to whom he does not owe anything, the man shall not commit 
a breach of oath morally. 

2230. (1330). A woman always abuses her husband; the husband 
says, “If thou abuse me, thou art divorced thrice ;” the wife addressing 
her infant child born of him says (in Persian), “Oh you born of 
adultery ! ” The lawyer Aboo Jafer, on whom be pence, says, that if the 
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woman says so on account of something disagreeable to her proceeding 
from the child, she shall not be divorced ; but if she says so on account of 
something disagreeable to her proceeding from the father of the child, 
then she shall become divorced thrice (because she has abused him calling 
him a Zanee or adulterer. See paragraph 1375 post). 


2331, (1331.) A man says to his wife, “If thou enter the house 
of so and so, and so and so enter thy house, then thou art divorced;” the 
woman then enters the house of so and so, but the so and so does not enter 
her house, the man shall commit a breach of his oath, because the oath 
meant either of the two (things referred to therein), and not both the 
things at once. 

2232. (1332.) A man says to his wife, “Why dost not thou wash 
this cup ;” the woman says, “ I have washed it;” the man then says, “ If 
thou hast not washed it, then thou art divorced thrice;” the fact is 
that the woman had ordered her servant to wash the cup, and the servant 
had really washed it: the learned lawyers have said that if the woman is 
not in the habit of washing (the cup and other vessels) herself, but is in 
the habit of getting such work done by a servant, then the husband shall 
not commit a breach of his oath; butif the woman is in the habit of wash- 
ing (and cleaning utensils) herself, and the husband intends this (viz., 
washing by herself), the divorce shall be caused. 


2283, (1333.) A man says to his wife, “IfI sleep on thy cloth, 
then thou art divorced ;” he then reclines on one of her pillows or lies 
down on her bedding ( jirash), or supports his head on her elbow (which is 
covered with her clothing): the learned lawyers have said that if he puts 
one of his sides or the greater part of his person on her cloth, he shall 
commit a breach of his oath ; but that if he reclines on her pillow or sits 
on it, he shall not commit a breach of his oath. 


2234. (1334.) A man says to his wife (in Persian), “If I make 
a meal of what is in the pot warmed by thee, then thou art divorced ;” 
she then (merely) warms the pot containing edibles cooked by somebody 
else, and the swearer eats of it; he shall not commit a breach of his oath: 
because by warming is meant cooking. 

2235, (1835.) A man says to his wife, “If I eat of what is in 
the pot cooked by thee, then thou art divorced ; ” the woman then puts the 
utensil on a stove, which contains fire kindled by the woman, and the 
swearer eats the thing so cooked: she shall become divorced; but if some- 
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body else had kindled the fire, then the learned lawyers have entered into 
a discussion in this matter ; and the correct view is, that in this case algo, 
she shall become divorced ; because if in a lane there is a stove in which 
one woman kindles a fire, and other women put their pots on the stove, this 
amounts to cooking on behalf of each of them ; and if there is no fire in the 
stove, and the woman puts her pot on the stove, and she then kindles fire in 
the stove, (even then) she shall become divorced, if the swearer eats out 
of this; but if some other woman kindles the fire, she (t.e., the woman who 
put her utensil on the cold stove) shall not become divorced; because the 
putting of the pot ona stove in which there is no fire, is not called cook- 
ing; and a fire grate (or small private stove) stands on the same footing. 


2236. (1336.) A woman says to her husband, “ Come thou, so that 
thou mayst take thy breakfast;”? the man then swears that he will not take 
his breakfast unless the woman prepares the breakfast with one kufeez (a 
measure) of salt init: the learned lawyers have said (that the device in this 
matter is) that the woman shall boil eggs (with the outer shell) in a pot in 
which there is one measure of salt (so that the excess of salt shall not 
affect the yolk) and the husband shall then make his breakfast (on the 
eggs) and he shall not commit a breach of his oath. 


2287. (1337.) A man says to his wife, “ Verily dost thou spoil all 
the dishes (or eatables); therefore if I bring eatables to thee for one 
month, then thou art divorced; ” the swearer then brings meat to her for 
the purpose of being given to the laborers (Oojurai; or to the dogs, 
Ajwrat): the man shall not commit a breach of his oath, because his oath 
relates to bringing (eatables) for the use of the house, as the context 
indicates (Dulalut). ۰ 


2238. (1338.) A man says to his wife, “ If thou do not come to me 
with such and such a thing to-morrow, then thou art divorced ;” the 
woman sends those things (to her husband) through a person: then if 
the swearer means receiving the things on the morrow and means nothing 
else, he shall not commit a breach of his oath ; because he means what his 
words are susceptible of; but if he does not intend anything, or if he 
means that the woman should herself carry the thing (and bring it to him) 
the man shall commit a breach of his oath; but the mere receiving of the 
thing will not satisfy the oath unless he so intends. 


2239. )1889.( A woman isin the habit of taking the property of 
her husband and giving it to another woman, in order that the latter might 
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spin thread for the former; her husband says to her, “If thou takest any 
thing out of my property, then thou art divorced;” she then takes 
something out of his property and purchases with it something from the 
grain-seller, (Famy), for the necessities of the house; or there being a 
neighbour of her, who is in the habit of baking bread in her house, the 
neighbour wants a little flour, and the woman (whose husband has taken the 
oath) gives her the flour, or she gives a loan of some bread: then, if the 
husband does not disapprove of this (t.e., he is not in the habit of taking 
exception to such trifling acts on the part of his wife), he shall not 
commit a breach of his oath by the loan, or gift of flour; but in the case 
of the purchase of things which were necessary for the house, if she has 
the authority to make purchases from the grain-seller (Famy), then the 
husband shall not commit a breach of his oath; because the husband (as a 
rule) does not disapprove of this, and he does not intend to include this in 
his oath ; but if the wife has no authority to make purchases herself, then 
the husband shall commit a breach of his oath, if the woman should, with 
his property, purchase something from the grain-seller (Famy). 


3240. (1340.) A man says to his wife, “If thou take my barley 
(Shucer) to send the same to the grain-seller (Famy), then thou art 
divorced; ”” and he has in his house an animal which is fed on barley, 
and in front of the animal there is (a handful of) barley, which was left 
after its meal, and the woman sends this (handful of) barley together 
with her (own) barley to the grain-seller (Famy): then if the husband is 
not in the habit of disapproving of this (that is, the sending the remnant of 
barley) he shall not commit a breach of his oath; because such a quantity is 
not ordinarily included in the oath; but if the husband is niggardly even 
to this extent, and has regard for that small quantity also, he shall commit 
a breach of his oath. 


2241. (1841.) A man says to his son, “If thou steal anything 
out of my property, then thy mother is divorced ;” the son then steals from 
his father’s house a brick: it is reported from Aboo Yusoof, on whom be 
peace, that on being questioned regarding this matter, he said, that if the 
father’s avarice extends to this limit as regards his son, his wife shall become 
divorced ; and Mohamed, on whom be peace, on being questioned in regard 
to the matter, returned no answer; then he (Mohamed) was told that 
Aboo Yusoof, on whom be peace, has returned this particular answer, he 
(Mohamed) then said ‘ Who can give such an excellent answer except 
Aboo Yusoof, on whom be peace. ” 
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2242. (1342.) A man says to his wife, “IfI give thee a dirhem 
in order that thou might purchase with it anything, then thou art divor- 
”1ہ‎ he then gives her a dirhem, and orders her to make it over to 0 
and so, in order that the so-and-so might purchase with it something for 
the woman: he then recollects his oath, and takes back the dirhem from 
her: then, if the woman habitually (goes out to the market and) purchases 
things herself, the man shall not commit a breach of his oath (because 
he gave her the dirhem to make it over to somebody else to purchase 
something with it, and the woman is so circumstanced that she can herself 
make purchases in the ordinary course and is not obliged to purchase 
through others) ; but if the woman is not in the habit of purchasing 
herself, then the husband shall commit a breach of his oath ; because pur- 
chase by her is to order somebody else to make the purchase for her, when 
she does not herself personally make purchases. 

And this is an example of what we have said (see paragraph 1295), 
that if the husband says to his wife, “If thou shalt spin for another, 
then thou art divorced”? and the woman asks some other woman to spin 
for her, the result of this case (vis., that of spinning) is similar to this 
case (viz., that of purchasing). 


2243. (1343.) A man says to his wife, “If thou shalt send any 
thing from this house to that house, then thou art divorced;” the 
swearer then orders his slave girl to give to the inmates of that house, 
whatever they ask for; a man then comes from that house and asks for 
something, and the slave girl refuses to give, and the master comes to 
know of this, and disapproves of it (that is, the refusal by the girl) and 
becomes angry; the wife of the swearer then says to the slave girl “go 
thou and carry from the house of the master, the best of what was asked 
for by the inmates of the other house, to the other house,” and the slave 
girl does carry the thing: the learned lawyers have said that if it can be 
known from other circumstances (Duleel), that the slave girl did so for 
the master (or in furtherance of the wishes of the master) and not in 
obedience to her mistress, then the swearer shall not commit a breach 
of his oath; but if it can be ascertained that the slave girl did so in 
obedience to her mistress, the swearer shall commit a breach of his oath: 
but if there are no circumstances (to throw light on the subject) then 
the slave girl shall be questioned, and her word shall be accepted when 
she says that she did so in obedience to her mistress, or in furtherance of 
the wishes of the master: this,is so laid down in Mohamed’s book. 





OW CONDITIONS IN DIVORCE. 159 


Moulana (Kazee Khan, the author of these Fatawa) has laid down that 
the case can also be put in this way, vis., that if the inmates of the other 
house ask for the thing from the slave girl, and she refuses and does not 
give it, and the master is informed of the refusal, and the master dis- 
approves of the course adopted by the slave girl (although he had given 
no order to the slave girl to give the thing); the swearer’s wife then 
says to the slave girl, ‘“ Carry thou from the master’s house the best of 
what was asked for, and take it to that other house ;” and the rest of 
the case is as stated above. 


9244. (1844.) A man says to his wife, “If thy mother eats of 
anything out of my property, then tbou art divorced thrice;” the 
wife then cooks (what is in) a neighbour’s pot, and puts in it something 
which was needed out of her husband’s property (such as salt, &c.,) and 
her mother eats of what is contained in the pot: then if the wife does it 
(i.e. puts something needed into the utensil) with the consent of the 
owner of the utensil and with the consent of her husband, the husband 
shall not commit a breach of his oath ; because (in that case) the thing 
put into the utensil (out of what belonged to the husband) became the 
property of the owner of the pot. 


2945. (1845.) A man says to his wife, “If thou shalt give out of 
my wheat to any one then thou art divorced ;” and he says, “I intended 
by this expression (to refer to) her mother :” the man shall be confirmed 
(and believed) morally but not by the Kazee: (he shall be confirmed 
morally) because he intended to use as particular (Tukheees) what is a 
general term (Aam) and this (intention) is permissible as between him 
and his God. 

And according to the view of Khussaf, on whom be peace, the 
man’s intention shall hold good absolutely (that is, morally as well as 
by the Kazee) in a case like this (viz, where a general term is used 
and a particular individual is meant). The learned lawyers have said 
that this will be so (that is, to use a general term and mean a particular 
individual) when the man expresses himself in the Arabic language; but 
if he expresses himself in the Persian languge, then his intention shall 
not be correct ; because it is only in the Arabic language that it is permis- 
sible to modify the universality of a general expression (Tukhsees-ool Aam), 
But the correct view is, that there is no difference between the Arabic 
and Persian languages, and his intention shall be correct as between him 
and God. 
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This is so (that is, his intention is correct only morally and not as 
between the man and the Kazee), when the swearer is not acting ander 
compulsion; but if the oppressor (Zalim) compels him to swear, then it 
is permissible to the swearer to act upon the view of Khussaf, on whom 
be peace, and to intend (particular or) individual (although he might use 
a general expression). 

2246. (1846.) A man says to his wife, “ If thou shalt take dirhems 
out of my purse, then thou art divorced;”’ the woman then opens the 
mouth of the purse and orders her daughter to take out, and the daughter 
takes out: the learned lawyers have said that itis feared that the wife 
shall become divorced ; because it does sometimes happen that when two 
persons take dirhems out of a purse, they resort to this mode; and 
for this reason if a number of persons enter a person’s house for the 
purpose of committing theft, and they take away property and one of 
them carries the property and brings it out of the house, all of them 
shall be held to be thieves. 


2247, (1347.) A woman takes a dirhem out of her husband’s purse 
and purchases meat with it, and the butcher mixes the dirhem with his 
other dirhems; and the woman’s husband says to her, ‘If thou shalt not 
return to me that very dirhem this day, then thou art divorced; ” and the 
day expires (and the dirhem is not returned): the divorce shall take 
place in consequence of the condition being realised ; and if the husband 
intends to find out a device to get out of his oath, the woman shall take 
the purse of the butcher (containing amongst others, the dirhem requir- 
ed) and make it over to the husband (who might then give it back). 


2248. (1348.) A man says to his wife, “If thou shalt not return 
to me the dinar (gold mohur) which thou hast taken from my purse, 
then thou art divorced;” but the dinar is in his purse: the woman 
shall not be divorced. 

9949. (1849.) A Vakeel, or a labourer (that is, a husband-man or 
tiller), takes oath, that he shall not steal, and he takes grapes and fruit 
and eats them or takes them away to eat: he shall not commit a breach of 
his oath, because this is not ordinarily understood to be theft; but if he 
takes them away, not for the purpose of eating, and the owner of the grape- 
tree has also a share in the grapes (which the man carries home); and 
the man does not inform the owner of the grape-tree that he is taking the 
grapes away, and he does not even think of informing of it tothe owner 
he shall commit a breach of his oath, because this is considered theft. 
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And as regards grain and crops of the thrashing floor (Khyarear), 
if the labourer or Vakeel takes something of it, not for safe keeping, 
but to appropriate it exclusively, he shall commit a breach of his oath. 

And if a person other than a Vakeel or a labourer (who has been 
entrusted with the thing), takes away anything out of these surreptitiously, 
he shall commit a breach of his oath, because the act amounts to 
theft. 


2250. (1850.) A man is accused of theft of a thing; he then 
takes oath that he did not steal it or see it; the fact being that he did 
see it before, but he did not steal it: the learned lawyers have said that 
bis oath shall relate to seeing the thing at the time of stealing, as the 
circumstances of the oath denote (Dulalutun), and he shall not commit a 
breach of his oath. 


2251. (1851.) A man has a (piece of) cloth; and somebody steals it 
or takes it by force (ghusub); the owner of the cloth (for some reason or 
other), takes oath and says, “If I have such a cloth—naming the cloth— 
then my wife is divorced: ” the learned lawyers have said that if it 
can be known that at the time of the oath the cloth was destroyed, he 
shall not commit a breach of his oath (because even if the cloth is not 
in his possession, it is still his, whoever might be in possession of it by 
theft or by force); but if it can be known that the cloth was in existence 
(at the time of the oath), or if it is not known what has become of it (at 
the time of the oath), then the man shall commit a breach of his oath ; 
because (in case nothing is known of the cloth) the existence of a thing 
is the natural state of that thing (and it must be presumed to exist). 

This case is similar to the case, where a man sells cloth belonging 
to another person, without the permission of the owner of the cloth, 
and surrenders the same to the purchaser; and the owner of the cloth 
afterwards permits (or ratifies) the sale by the man: then, if it is known 
at the time of the permission that the cloth was in existence, or if it is 
not known whether it was in existence or whether it was destroyed, the 
permission (or ratification) shall be valid; butif it is known at the time of 
the permission (or ratification) that the cloth was destroyed, the permis- 
sion (or ratification) is not valid. 


2252. (1352.) A man buries his property in his house; he then 
looks for it, and does not find it, and he then takes oath upon divorce that 
his property is gone (saying, “My property is gone, if it is not gone, 
then my wife is divorced: °) the learned lawyers have said that if some- 
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body has not taken the property, it is feared that the man shall commit 
a breach of his oath; because (if somebody has not taken it away) the 
property has not gone; except when his intention (in the words used 
in his oath) is that the property is gone, so that he is unable to find it 
when he wants it. 

A washerman has a shop, and cloth belonging to another goes away 
(or disappears) from the shop; he accuses his laborer; the laborer takes 
oath in Persian, saying, “If I have brought loss to thee, then my wife 
is divorced; ” and the fact is that the laborer has taken the cloth (to 
keep, and it has been stolen from him): the laborer shall commit a breach of 
his oath; because the object of the swearer by the oath was as regards 
loss to the washerman in regard to that which was in the washerman’s 
hands, and not the deprivation of his ownership. 


9953. (1853.) A man enters the house of another and steals cloth 
from the house, and the owner makes no demand from the thief, so 
that the thief makes over to the man some dirhems (eg., to keep for 
safe custody) and the man denies having received the dirhems and takes 
an oath. Abool Kasim, on whom be peace, says, that if the cloth has gone 
away from the hands of the thief, then the swearer shall not commit a 
breach of his oath (because the one is set off against the other) because 
he is truthful (having set off the dirhems against the price of the cloth 
stolen); butif the cloth is in existence in the hands of. the thief, even 
then I do not say that the swearer shall commit a breach of his oath; 
because, according to the view which some take, it is allowable to the man, 
whose property las been stolen or usurped, to detain, from the usurper 
or the thief, the property of the usurper or the thief, until he gets his 
rights. 


Moulana (the author of these Futawa) on whom be peace, says, it is 
necessary that this answer should be scrutinised, and it is proper that the 
swearer should be held to have committed a breach of his oath; because 
when the cloth is in existence, then the right of the person, whose cloth 
has been stolen, attaches to his cloth and not to the price (or value) of 
the cloth; and for this reason if the creditor happens to get hold of some 
property (Ayn) out of the properties belonging to the debtor, it is not 
permissible to him to retain such property, and this is concurred in by all 
the traditions; but (no doubt) if the creditor has owing to him dirhems from 
a person, then if the former happens to get hold of the dinars belonging 
to his debtor, it is permissible to him to retain those dinars, according 
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to traditions reported in the book on (Ayn) Property and (Dyn) Debt (in 
the work of Mahomed), because dirhems, as well as dinars are con- 
sidered of the same kind (Jins) in regard to some purposes of law 
(Ahkam), in consequence of sameness of their object, that object being 
that they are capable of being used us purchase money. But as regards 
properties (Ayan), they are not held to be of the same kind as purchase- 
money (that is, dirhems and dinars), in consequence of the difference 
in form and object. 

But it is stated in the book (of Mahomed) that a man pledges some 
property (Ayn) in lieu of debt (owing from him); then the pledgor 
comes with the intention of taking back the thing (Ayn) pledged, from 
the pledgee, denying the debt he owed to the pledgee, and the pledgor 
intends to put the pledgee on his oath to the effect that he (the pledgee) 
has not the pledgor’s thing (Ayn) in his hands; it is open to the pledgee 
to swear “by God, I have not with me this thing (dyn) which he 
claims, ” intending thereby “I have not with me this thing (Ayn) 
which it is obligatory on me to surrender to him,” and he shall not take 
oath except with this intention: (this supports the view of Abool Kasim 
in the case of theft in question). 

All this is when the cloth is in existence: but if the cloth has been 
destroyed in the possession of the thief, even then the answer requires 
scrutiny (and doubt arises as to its correctness); because, according to the 
view of Aboo Huneefa, the right of the person whose cloth has been 
stolen is still in existence in the cloth (and not in anything else even) after 
the destruction of the cloth. And for this reason, if the owner of the 
cloth compromises in respect of the cloth for double its value, the com- 
promise shall be valid, according to Aboo Huneefa, and the owner’s right 
is only transferred from the cloth to its price (or value) by the decree of 
the Kazee: and it is possible for the Kazee to make a decree, as regards 
the value of the cloth, that the same shall be paid in dinars and not in 
dirhems (and therefore the man had no justification for swearing that 
he has no dirhems of the thief with him). 


2254. (1354.) A man is compelled by thieves to take oath on ۵ 
divorces, that he has not with him dirhems, other than those tuken by 
them from him; the man then takes oath of three divorces regarding 
the matter: the learned lawyers have said that if the man has with him 
less than three dirhems, he shall not commita breach of his oath because 
the expression used by him in his oath is dirhems (in the plural) and 
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dirhems in the plural does not imply less than three; but if he has with 
him three dirhems or more than three, then if his oath relates to divorce, 
the divorce shall be caused, whether the swearer knows what he has got 
er does not know; but if his oath is in relation to God, then if the 
swearer knows how many he has of the dirhems (that is, he knows that 
he has three or more than three) then (he shall be sinful but) there is no 
Kaffara (penalty for false swearing) on him, because his oath is one of 
the ghwmoos kind (which is, when a man intentionally forswears himself 
as to a past event); but if he does not know this (that he has three or 
more than three) even then there is no penalty on him (but he will not be 
sinful) because his oath is of the lugho kind (which is, where a man 
swears to his belief of a past event which turns out to be incorrect); but 
if he takes oath in the Persian language, saying, “ If I have a dirhem 
(&c.),” he having with him one dirhem or more than one, then if the 
oath relates to divorce, the divorce shall be caused; and if the oath relates 
to God, then the result shall be what we have stated above. 

And if he says, 12 I have silver with me,” then if he has with 
him a quantity which, if the thieves knew, they would have taken it 
away from him, the man shall commit a breach of his oath; otherwise 
not; because his oath relates to that which the thieves demanded from 
him, 


2255. (1855.) A band of robbers commit highway robbery on a 
man and take away from him his property, and put him on his oath 
regarding divorce that he shall not give information to anybody regard- 
ing them; then passers-by (Kafila) approach him, and he says to them 
“There are wolves on the highway,’ and they understand him, and 
retrace their steps: the learned lawyers have said that if the man intends 
to imply robbers by “‘wolves,” his wife shall become divorced; be- 
cause he thus gives the information regarding the robbers; but if he 
intends the real meaning of “ wolves,” in order that they might return, 
tien he shall not commit a breach of his oath, because he does not then 
give information relating to the robbers. 


2256. (1356.) A band of people enter at night into a man’s house 
and take away all his property, and give the man oath not to disclose 
their names, they being (residents) in the same street, and he sees them 
(constantly): then the device in this matter is what is reported from 
Aboo Huneefa, on whom be pence! vis., that the man should write down 
the names of all his neighbours (including the thieves and those who are not 
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thieves) and he should ask somebody to repeat to him the names, 
asking him, “ Was this the thief,” and the man should say, “No, ” until 
he reaches the names of the thieves, when he should keep quiet, or say, 
>» I do not know: ” the thieves will thus be found out, and the man shall . 
not commit a breach of his oath. 


2267. (1857.) A man says to his wife after the break of morn, 
>» If I do not have sexual intercourse with thee to-night, then thou art 
divorced,” and does not intend anything; (the difficulty here arises, 
because a Mahomedan day commences with the sunset, and therefore 
“ to-night” has already passed away); then if the man knows (at the 
time of the oath) that the morn has broken, then his oath shall refer to 
the future night; and if he intends by his oath the past night then, 
according to Aboo Huneefa and Mahomed, on whom be peace, the oath 
shall not be contracted (because the oath must be such as to involve a 
possibility of its fulfilment). 


2258. (1358.) Aman says to his wife, “If thou shalt rest thy 
side (an expression used to denote sleep) this night, so that I may strike 
thee (t.e., before I strike thee) then thou art divorced; ” the man 8 
not able that night to strike her, and the woman did not rest on her side 
bat slept sitting: the man shall not commit a breach of his oath. 


2259. (1359.) A man says to his wife, “If thou shalt comb (the 
hair of) anybody, then thou art divorced;” then comes another woman 
who has already combed her hair, and the wife ties the hair (without using 
the comb): the learned lawyers have said that the woman shall become 
divorced. 


Moulana (Kazee Khan, the author of these Fatawa), on whom be 
peace, says, that in this answer there is a doubt; because what has taken 
place is not considered “ combing. ” 


2260. (1860.) A man says to his wife, “If so and so has entered 
this house to-day, then thou art divorced ;” and he then says, “If so and 
so has not entered this house to-day, then my slave is free:” the man’s 
wife shall become divorced, and his slave shall become free; because each 
oath is an admission by the swearer regarding (the facts which constitute) 
a breach of oath in the other oath: (that is, the first expression means, 
>> مو‎ and so has not entered the house, if he has, then thou art divorced ; ”’ 
there is therefore, an admission that so and so has not entered the house, 
and that being so, his slave must be set free, according to the second oath, 
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which means, ٠“ so and so has entered the house, if he has not, then my 
slave is free;” this, therefore, is an admission that so and so has 
entered the house, and therefore, according to the first oath, his wife is 
, divorced). 


2261. (1861.0 A woman takes up (and appropriates to herself) a 
(piece of) cloth out of her husband’s cloths; her husband then says to 
her, “If thoa shalt not return the cloth to-day, then thou art divorced;” 
the woman then goes away to produce the cloth to return it, and 
the busband follows her; the woman is just in the act of taking out 
the cloth from the bundle in order to return it to her husband, when the 
husband himself seizes the cloth out of the bundle or from her, before 
she could retarn it to her husband : the man shall not commit a breach of 
his oath, by analogy (or Iséihsan) and such has been the view of Aboo 
Leith, on whom be peace. 


2262. (1362.) A man claims a thousand dirhems from another و‎ 
the defendant says, “My wife is divorced, if thou hast owing from mes 
thousand dirhems, ” and the plaintiff says, “If there is not for me 
against thee, a thousand dirhems, then my wife is divorced; ” the plain- 
tiff establishes proof by witnesses in support of his right, and the Kazee 
makes a decree iu favor of that right (that is, in favor of the plaintiff): 
separation shall be caused between the defendant and his wife; and this 
is the view of Aboo Yusoof, on whom be peace, and it constitutes one 
of two traditions from Mahomed, on whom be peace, and the Fatwa is 
given accordingly. Then if the defendant after all this (i.e. after 
the Kuzee has made a decree) establishes proof by witnesses, to the effect 
that he, the defendant, did pay to the plaintiff the thousand dirhems, 
the defendant’s claim shall be accepted, and the separation effected by 
the Kazee, between the defendant and his wife, shall become void, and the 
plaintiff’s wife shall become divorced, if the plaintiff alleges that he has 
nothing owing from the defendant except the thousand dirhems claimed 
(i.e. if the claim is laid with such precision that it is impossible to 
escape the conclusion that either the claim or defendant’s proof must be 
false). 

And if the plaintiff establishes proof by witnesses of the admission 
of the defendant, regarding the thousand dirliems (instead of bringing 
witnesses in “‘support of his right:’’) the learned lawyers have said 
that the Kazee shall not effect a separation between the defendant and 
his wife (although the Kazee shall decree that the debt is proved). 
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Moulana (Kazee Khan, the author of these Fatawa), on whom be peace, 
says, that this (last) rule is difficult to comprehend (and of doubtful 
authority); because what is proved by witnesses (byyuna), is similar to what 
is proved by seeing (in point of certainty); and if two witnesses have seen 
witnessed the admission of the defendant against himself as regards the 
thousand dirhems in favor of the plaintiff, the Kazee shall cause eer 
tion between the defendant and his wife. ۱ 

2263. (1363.) A woman knows (that is, comes to know with cer- 
tainty) that her husband has divorced her thrice; the:-husband denies having 
divorced her; and the woman has not the ability to prevent the husband 
from (having access to) her person : it is permissible to the woman to kill 
the husband ; because she is helpless in preventing mischief to her person ; 
and, therefore, it shall be allowable to her to kill him; but it is proper 
that she should kill him with drugs, and not with an instrument of 
death ; because if the woman should kill him with an instrument which 
inflicts wound, she shall be put to death by way of kisas (or retaliation). 

9264. (1364.) A man says to his wife, “If thou shalt do so and 80, 
then my wives shall be divorced ; ” the woman does the act (which was 
forbidden) : the divorce shall be caused on her and on the other wives; 
because what (divorce) is made dependent on a condition is, in the event 
of the condition being realised, like the one instantaneously (Moorsil) 
pronounced ; the husband, therefore, must be taken to say, after the 
condition has been realised, “ My wives are divorced.” (The question 
is, whether the wife addressed is to be taken as excluded or not from the 
expression “ wives.”’) 

2265. (1365.) A man says to his wife, “* * * * 4% 
s * * * * * * then thou art divorced;” and 
the woman says, <“ * ۴ * * * * * * then 
my slave girl is free.” Sheikh-ool Imam Aboo Baker Mahomed, son of 
Fuzal, on whom be peace, says, that if both are standing at the time of the 
discussion, then the woman shall have satisfied her oath (that is, shall not 
commit a breach of her oath) and the husband shall commit a breach of 
his oath: and if both the man and the woman are sitting (at the 
time of the discussion) the husband’s oath shall be satisfied, and the 


woman shall commit a breach of her oath ; * * * * * 
x * * * * * * * * * * * * 
لج لخ ¥ الع‎ +*+ HH # لخ‎ UHM * and it is 


just the reverse * * ۶ ۶ ۷ و‎ 
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And if the man is standing and the woman is sitting, then the lawyer 
Aboo Jaffer, on whom be peace, says, that I do not know (what to say in) 
this, but that it is fit that both should commit a breach of the oath; 
because the condition of the fulfilment of each of the oath is thatthe * ٭‎ 
E FEF FF * should be better; and when they are not uniform in 
their posture ٭‎ * * # * = 8 no one is better, 
and, therefore, each of them shall commit a breach of oath. 

2966. 01866. A drunken man says to his wife, “If so and so is 
not * * * * * then thou art divorced.” Aboo 
Baker Iskaf, on whom be peace, says, that this is a thing 
which cannot be known, and is beyond (human) power : the man, therefore, 
shall not commit a breach of his oath. 


2267. (1367.) Two men say to each other, “If my head is not 
heavier than thine, then my wife is divorced: ” the learned lawyers have 
said that the way to discover this (that is, whose head is heavier) is 
that when they both go to sleep, they should be called out, and whichever 
of the two answers earlier (his head shall be considered lighter, and) the 
other’s head is heavier. ہے‎ ۱ 

2268. (1368.) A man swears that so and so is heavy, but people 
think that man to be light, and the swearer thinks him to be heavy: the 
man shall not commit a breach of his oath unless he intends what the 
people think, because (unless he so intends) his oath is referable to what 
he (himself) thinks. 

2269. (1369.) A man threatens another in the name of the Sultan 
(saying for instante, ‘If you do such and such a thing, the Sultan will 
punish you ;”) the man threatened, says, 1۶ I am afraid of the Sultan, 
then my wife is divorced: ” the learned lawyers have gaid that if the man 
(who thus expressed himself) had not, at the time he swore, fear of the 
Sultan, and if he has no cause to fear the Sultan, for any transgression 
which would make him apprehensive of his person, it is hoped that his 
wife shall not be divorced. 


2270. (1870.) A man quarrels with his brother and sister, and he 
says to them in Persian, “If I do not put you into the bottom * * œ 
then my wife is divorced:” the learned lawyers have discussed this 
matter; some of them have said that the man shall not violate his oath 
as long as they are alive (because as long as they live, it is possible that 
the condition might be realized) ; whilst others have said that the man shall 
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immediately commit a breach of his oath, because he is helpless in fulfil- 
ling his oath apparently, unless he intends to express severity and oppressive 
measures, and then he shall not commit a breach of his oath as long as they 
are in the land of the living (and as long as he does not use severity 
and oppression). And if the swearer dies (that is, he is at the point of death, 
and no chance remains of his exercising acts of oppression and severity), 
or if one of the other two dies before the man has acted so (i.e., with 
severity and oppression), the man shall commit a breach of his oath ; and 
this view is well-founded. 


2271. )1871.( A woman says to her husband, “Oh thou mean 
(Sifla,)” or says, “Oh thou Kurtban” or “ Kashkhan,” or “Oh thou 
Suffal,” or uses any other term of abuse; the husband then says, “If I 
am like what thou hast said, then thou art divorced thrice:”? the learned 
lawyers have differed in this matter: the lawyers Aboo Jaffer and Aboo 
Baker Iskaf, on whom be peace, say, that the woman shall be divorced as 
soon as the husband has so expressed himself, whether the husband is or 
is not as the wife has described him (by her abusive epithets); and the 
Futwa is given according to this view; because what the husband has said 
apparently refers to retaliation on his part, by way of resentment, 
against the manner in which the wife has addressed her husband (so that 
the condition is no condition at all but is a form used for the purposo of 
causing instantaneous divorce); and if the husband says, » I (really) in- 
tended thereby making the divorce dependent (or conditional),” then Aboo 
Baker Iskaf, on whom be peace, says, that the husband shall be believed 
morally as between him and his God, but that he shall not be believed by 
the Kazee; because apparently his words are referable to resentment. 

And Skuikh-ool Imam Aboo Baker Mahomed, son of Fazul, on whom 
be peace, says, that if the husband has expressed himself as aforesaid in a 
state of anger, then the same shall be referred to resentment, and then 
the husband shall not be believed by the Kazee, when he says his intention 
was to make the divorce conditional; but if he has not so expressed himself 
in a state of anger, then his intention shall have effect given to it; and if he 
says, “I intended by the expression to make the divorce conditional, ” 
then if the husband is really as the wife has described him, the divorce 
shall be caused, and not otherwise. — ۱ 


2272. (1872.) And the learned lawyers have differed regarding the 
meaning of these expressions (that is, those used by the wife in the previous 
paragraph). As to the ‘‘Sifla,” it is reported from Aboo Huneefa, on whom 

22 
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be peace, that a Moslem cannot be a Sifla, but that only an infidel can be a 
Sifla : and the Mashaikhs, on whom be peace, have adopted the same view: 
and it is reported from Aboo Yusoof, on whom be peace, that a Sifla is one 
who does not take noticeof (or care for) any vile and abusive epithet directed 
to him: and it is reported from Mahomed, on whom be peace, that a Sifla is 
one, who bets on pigeons and is given to gambling: and Khuluf, son of 
Ayoob, on whom be peace, says, a Sifla is one who, when invited to a feast, 
takes away with him some portion of what is on the table cloth ; and some 
have said that he 13 (toofatlce or) one who goes uninvited to a feast in com- 
pany with one who is invited : and others have said that a 81118 is a weaver, 
or barber, or tanner of hide; and others have said that he is one who 
frequents the Kazee’s Court (to give false evidence or make proposals of 
bribery). 


As regards the “ Kurtban,” Aboo Baker, Iskaf, on whom be peace, 
says, that he is one who, when he sees a stranger with his wife or his 
family or his near female relatives, who are unlawful to him (Maharim) 
leaves the stranger there, and makes no objection: and Abool Kassim Saffar, 
on whom be peace, says, that the Kurtban is one who is (a go-between 
or) an instrument for the purpose of bringing together a strange man 
and a strange woman for a blamable object: and some have said that 
he is one who sends his wife with his male adult slave or with his 
laborer, towards the land the subject of cultivation (Zyut), or has given 
them permission to enter into his wife’s presence during his absence. 


As regards the “ Suffal,” he and the Kurtban are alike, 

But as regards the Kuslikhan“ (the following anecdote shews who 
he is), it is reported that a woman came to Aboo Ismut of Mery and said, 
3 My husband is in the babit of ordering me every day to cook, and I 
said to him one day, ‘Oh Kushkhan! how long am I to go on cooking;’ 
he then said to me ‘If I am a Kushkhan, then thou art divorced’:” 
then Aboo Ismut, on whom be peace, said,— If thy husband is such that 
when he hears that somebody has stretched out his arms towards tliee 
with evil design and does not resent it, then he isa Kushkhan; but if 
he does not permit this (liberty) and thrashee thee for it, then he is not 
a Kushkhan.” ۱ 

But as regards the “Majin,” Shumsh-ool Ayma Hulwai, on whom be 
peace, has said that he is one who does not care for what he hears (said 
of him by way of abuse or correction, &c.), and he is called in Persian 
Teb Sheb. > - 
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2273. (1373.) A woman says to her husband, ‘Verily thou art 
a Kurtban;” and the husband then says, “If thou knowest that I am 
a Kurtban, then thou art divorced thrice:’’ the woman shall not be 
divorced until she says, “1 do know;” because the husband has made 
the divorce dependent on her knowledge, and her knowledge cannot 
be known to anybody else, and the divorce, therefore, shall depend on 
information by her. . 


2274. (1874.) And if the wife says to her husband, “Oh thou 
Kousuj !” and the husband says, “ If [am a Kousuj, then thou urt divorced 
thrice,” intending thereby to make the divorce conditional (instead of 
causing it instantaneously ; see paragraph 1371): it is reported from Aboo 
Huneefa, on whom be peace, that le said that the husband’s teeth shall be 
counted, and if his teeth are eight and twenty, the woman shall become 
divorced, because he is a Kousuj; but if his teeth are thirty in number 
or more, then be is not a Kousuj; (therefore, according to this view, a 
Kousyj is one having less than thirty teeth). 

And in our idiom, a Kousuj is one the hair of whose beard are on his 
chin and not on his two cheeks; or the hair are his chin and also 
on his two cheeks, but they are scattered in different portions and have 
not grown together; but if the hair of the two cheeks are joined to the 
hair of the chin, then the man is one having a sparse beard, but he is not 
a Kousuj. 


2275. (1875.) A woman says to her child in Persian, “Oh thou 
born of adultery (bulaya zada ;)” and her husband says, “If he is born of 
adultery, then thuu art divorced thrice ;”’ if the husband intends resent- 
ment (and instantaneous divorce), then the woman shall become divorced 
(immediately); but if he intends to make the divorce conditional, then, if 
the woman kuows that the child was born of adultery, she shall be 
divorced thrice in conseyuence of the condition of the divorce being 
fulfilled ; and it is not proper for the woman to live with him; but if she 
knows that the child was not born of adultery, then ۳ shall not pe 
divorced. (See paragraph 1830). 


2276. (1376.) A man says to his wife, “If thou shait abuse my 
mother or name her with disrespect, then thou art divorced;” he then 
says to his wife, ‘‘ Thy mother— greeting to thee” (that is, bravo, or wak 
wah, take my salaam, thy mother was of such a character) the wife says, 
<“ No, on the contrary, thy mother;” (that is salaam to thee on account 
of thy mother’s character): the learned lawyers have guid that if this, 
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takes place in a town where this expression is considered equivalent to an 
expression of disrespect, as for example Balkh and other places, then 
his wife shall become divorced; because according to the idiom of the 
people of that place, this expression means or implies a quarrelsome 
woman (or one who always contradicts another). But according to our 
idiom, the expression means to send greeting, and this shall not, therefore, 
amount to naming anybody with disrespect, and the wife shall not there- 
fore be divorced. 


2277. (1877.) A man says, “If I abuse any one, then my wife is 
divorced;” he then abuses a human corpse: his wife shall become divorced. 


2278. (1378.) When a man says to his wife, “ When thou shalt 
nbuse me then thou art divorced, and if thou shalt curse me, then thou 
art divorced ; ” the woman then curses him: one divorce shall be caused 
on her. 

And if the husband says to her, “ If thou shalt abuse me (without 
saying if thou shalt curse me) then thou art divorced ;”? and the woman 
curses him, his wife shall become divorced (because abuse includes curse). 


2279. (1379.) A man says to his mother in Persian, 1۶ thou shalt 
leave (or part company with) me to-day, then my wife shall be divorced;” 
then the man is (preparing for) going, out of his house; his mother then 
says, ‘ Now you may remain, now your wife may remain with you,” (that 
is, the mother says to the son and his wife, why are you goiugaway, I am 
myself going away); the swearer hears of this: his wife shall become 
divorced. 


2280. (1380.) A man says to his wife, “If I shall put you out of 
temper, then you are divorced;” he then strikes a child of her and 
she loses her temper: the learned lawyers have said that if he has struck 
the child on account of something so that it is proper to correct him 
for the sake of discipline, then his wife shall not be divorced; because 
this is not an occasion for the woman to take offence and lose her temper ; 
and her display of temper shall therefore not at all be heeded; but if 
the man has struck the child on an occasion which does not require the 
correction of the child for the sake of the discipline of the child, then 
his wife shall become divorced. 


2281. (1881.) When the husband says to his wife, “If I shall 
please thee, then thou art divorced; ” he then strikes her, and the woman 
says (ironically) “thou hast pleased me:” the learned lawyers have said 
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that his wife shall not become divorced ; because we are quite certain of 
her falsehood. 

Moulana (Kazee Khan, the author of these Fatawa), on whom be peace, 
says, that there is doubt as regards the correctness of this answer, and 
the doubt arises from the fact that pleasure is a thing which nobody 
can know (except the person concerned), and it is, therefore, fit that the 
divorce should be dependent on information given by her, and that her 
word should be accepted in that matter, although we might be certain of 
her falsehood, just as if a man says to his wife, “ If thou art pleased that 
God the Almighty should make thee suffer the tortures of hell, then thou 
art divorced,” and the woman says, “ I am pleased,” the divorce shall be 
caused on her (as admitted by all lawyers, although we might be certain 
that the woman has uttered a falsehood). And if the husband gives her 
a thousand dirhems, and the woman says, ‘ The thousand dirhems have 
not pleased me,” the word to be accepted shall be her word, and the 
divorce shall not be caused on account of the possibility that she having 
asked for two thousand, she was not pleased with a thousand (and if she 
asked for five hundred and got a thousand, and says I am not pleased, 
her word is still to be accepted). 

2282. (1382.) And if the husband says to his wife, “ If I shall cause 
thee pain then thou art divorced ; ” the husband then purchases a female 
slave and makes Soorryya of her * ۴ 7 5 
Soorryya being derived from Sirr which means concealment) ; then if his 
expression is founded on (or is preceded by) something by way of 
introduction, so that the meaning of pain could be referred to that thing 
instead of being referred to what he has done (that is to say, if the circum- 
stances are such that the pain mentioned in the husband’s expression can 
reasonably be referred to something besides the purchase of the slave 
subsequently made by him), his wife shall not be divorced ; because the 
oath relates to that particular introductory matter: but if such is not 
the case, the woman shall become divorced; because this act of the 
husband’s (viz., the purchase of a female slave by him for the particular 
purpose) in effect is deemed (or included in) “ pain.” 

2283. (1383.) A man intends to purchase a female slave, and he 
says to his wife, “ If I shall purchase a female slave and then jealousy 
shall overtake thee by reason of my purchase, then thou art divorced 
thrice ;” he then purchases a female slave, and jealousy does come upon 
her: the learned lawyers have said that if the jealousy immediately fol- 
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lows the purchase, the divorce shall be caused (because the word “ then ” 
in the expression, “and then jealously, &c.,” requires jealousy to follow 
immediately); but if jealousy comes upon her sometime after the purchase, 
then the woman shall not be divorced ; because the husband has made the 
divorce conditional on the jealousy following immediately after the purchase 
without any interval of time; and this matter (that is, whether the wo- 
man feels jealous or not) is known only by the woman’s words when she 
is fretting about and using abusive epithets (i. e, goes about swearing 
and cursing). But if the woman feels jealous (in her mind) but does not 
shew the same in her words, she shall not be divorced ; because what is in 
her mind cannot possibly be avoided, and no regard shall, therefore, be paid 
to it, just as if somebody swears that he will bear no enmity to so and 
so, but he does in his heart feel enmity towards him, but keeps his tongue 
and also his acts (Juwarih—hands and feet) under control, he shall not 
commit a breach of his oath. 


2284. (1384) A man says to his wife, “‘ Thou dost not love me; ” 
the woman says, “If I do not love thee, then thou art divorced thrice ; ” 
the husband says to her in Persian, “ Thou thyself art (so divorced if 
thou dost not love me) ;” the woman says, “I do not love thee:” if 
she says, “I do not love thee” before separating from the meeting, she 
shall become thrice divorced; but if she parts (or separates) from the 
man, before saying anything, she shall not become divorced, because his 
expression, > Thou thyself art ” relates to the woman’s expression making 
the husband conditionally divorced, and, therefore, the husband in effect 
says, “(Not I) but on the other hand thou art divorced thrice, if thou 
dost not love me. ” 


2285. (1385.) A man asks his wife to come to his bed * * 

5 5 ۴ 8 * ; the woman says, “ What 
shalt thou do with me, and such and such a woman is sufficient for thee ,”’ 
referring to a strange woman; the husband then says, “If I lovesuch and 
such a woman then thou art divorced: '' the learned lawyers have discussed 
this matter, and the correct rule is, that the woman shall not be divorced 
until the husband snys, “ I love her.” 


2286. (1886.) A man says to his wife, “If thou art not with me 
(i.e., in my estimation) lighter (or more contemptible) than dust, then 
thou art divorced; ” if the husband regards her very low so that people 
say that she is less than dust to him, the woman is not divorced. 
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2287. (1387). A man says to his wife, “ If I accuse thee of adultery, 
then thou art divorced ;” he then calls her, “Oh daughter of an adul- 
tress : ” the woman shall become divorced ; because, according to ordinary 
parlance, this is considered as accusing the woman of adultery, although, 
in reality, it is accusing the mother of adultery. 

2288. (1388). Aman says to his wife, “ If I abuse thee, then thou 
art divorced ;” he then says to her “ May God not prosper thee: ” she 
shall not be divorced ; because, if he had made manumission dependent on 
abusing the slave, and then says to the slave, ‘ May God not prosper thee,” 
his slave shall not become free ; so also in the matter of divorce. 


9289. (1389.) A man prepares a feast for a party, and a man from 
another village (not belonging to the party) arrives; the host says, 
“ If I do not slaughter one of my cows out of respect to the comer (he who 
has come uninvited), this my wife is divorced ;’’ he then slaughters one 
of his cows before the man goes back: his oath shall be satisfied (and 
divorce shall not be caused) ; but if he does not slaughter before he goes 
back, then he shall commit a breach of his oath: and if he slaughters a 
cow belonging to his wife, he shall commit a breach of his oath; because 
the condition for the fulfilment of the oath was to slaughter a cow out of 
his cows, unless there is, between him and his wife, such unity (or amity) 
that each does not distinguish his or her property from that of the other, 
and that if one of them appropriates the property of the other, then no 
disagreement takes place between them. 

And if he slauglters one of his cows but does not feast him with 
the meat of the cow, so that the comer goes away, then the learned 
lawyers have said that if the village to which he goes is very near, 
the man does not commit a breach əf his oath ; butif the village is so distant 
that it can come under the denomination of journey, it is feared that 
the man shall commit a breach of his oath ; because in a case where 8 man 
comes from a journey, people prepare a feast for him by making a 
slaughter; and the man’s oath shall, in that case, relate to the feast. 


2290. (1390.) A woman says to her husband, “Verily dost thou 
absent thyself (on journey, &c.), and not leave maintenance for me; * 
the husband becomes angry ; the woman says, “ What I said was not a 
hard expression so as to necessitate anger that thou shouldest be angry ;”” 
the husband says, “If this is not a hard expression then thou art divorced 
thrice,” intending thereby to make divorce conditional, and not mere 


176 THE TAGORE LAW LECTURES, 1891-92. 


resentment (that is to say, not intending to cause immediate divorce): the 
learned lawyers have said that if the man is a respectable person, having 
8 position, so that imputation like this is an insult to him, the 
woman shall not become divorced; because her complaint that the man 
goes away without providing for maintenance for his family, is something 
hard (and serious); but if the man is not a respectable person having a 
position, then the woman shall become divorced. 

2291. )1891.( A man says, “If my son attains the age of circum- 
cision, and I do not cause his circumcision, then my wife is divorced : ” 
the lawyer Aboo Leith, on whom be peace, says that, if he delays the cir- 
cumcision beyond ten years, it is fit that the man should commit a breach 


of his oath; because ten years is the extreme age of circumcision; - 


because if the child reaches ten years of age, he shall be chastised 
for omission to observe prayers, and, therefore, his circumcision 
shall be directed, so that the extreme degree in purification might be 
attained: and the Mashaikhs other than Aboo Leith have laid down, 
that the man shall not commit a breach of his oath until he delays the 
circumcision beyond twelve years of age; and the Fatwa is given 
according to this view, because this is the lowest period when a boy can 
be said to attain his majority (booloogh); because when the boy attains 
this age (of 12 years) and says, “ I have had * ٭‎ ,” his word shall be 
accepted, and he shall be decreed to have attained majority; and before 
this age, if the boy says, “Ihave had * * ,” his word shall not be 
accepted, and he shall not be held to have attained his majority. 

2292. (1892.) A man says to his male slave, “ If thou * ۴ 
then thou art free ; ” the boy then says, “ I have * * * ° and his 
is a doubtful case (it being doubtful whether he is twelve years of age or 
not, so that it cannot be said whether his statement as regards his 
puberty is true or not) : his word shall be accepted, because * ٭‎ by 
him is a thing which cannot be known to another person besides him- 
self, and, therefore, his word shall be accepted in this matter; just as if 
a man says to his female slave, she being in a doubtful state (as regard 
the question of her age, and whether she has attained puberty or 
not), “ When thou shall get menses, then thou art free,’ or says to 
his wife, “۶ When thou shalt get menses, then thou art divorced,” and 
she says, “ I have got menses”’ her word shall be accepted: and it is 
reported from Mahomed, on whom be peace, that the word of the boy 
shall not be accepted, and that the word of the slave girl shall be 
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accepted ; because * is a thing which another can know to a 
certain extent, and for this reason deposition of witnesses in the matter 
of * is permissible, contrary to the case of menses (which nobody 
else can know). 


2293. (1398.) A man says to his wife, who is in her menses, 
< When thou shalt have menses, then thou art divorced,” this relates to 
future menses; but if he says, ‘ When thou shalt have menses to-morrow, 
then thou art divorced,” he knowing that she is in her menses, then this 
oath relates to the continuance of the same menses till the morrow; so 
that if the menses continue until the dawn of the morrow, she shall 
become divorced, because future menses cannot supervene on the morrow 
(she being at present in her menses) and, therefore, the oath shall relate 
to the continuance of the (present) menses if the husband knows of the 
present menses. 


And so also if the husband says to his sick wife, “If thou shalt get 
sick then thou art divorced,” this oath relates to afuture sickness (after 
recovery from the one she is suffering from at present) ; but if he says, “If 
thou shalt be sick to-morrow,” then this oath relates to the continuance 
of the same (present) sickness apparently. 


And if the man says to his wife who is in health, “ When thou shalt 
be in health, then thou art divorced,’’ then the divorce shall be caused as 
soon as he pauses after his oath ; because health is a thing which is pro- 
longed (in point of time, as contradistinguished from a thing which is 
Aany or evauescent); and in regard to a thing like it, every moment 
can be said to be its commencement, and, therefore, the man shall commit 
a breach of his cath at once ; just as if a man says to one who 18 standing, 
< When thou shalt stand” and to one who is sitting, “ When thou shalt 
sit” and to one who has eye-sight, “* When thou shalt see” and to his 
slave girl, “ When I shall be thy owner,” “Then thou art free;” verily 
he shall commit a breach of his oath, as soon as he pauses after his oath ; 
because a thing which is always continuing is deemed to commence with 
every moment of time. 


And although menses and sickness also belong to things which are 
prolonged, but when law (Shera) makes rules (Ahkam) dependent on the 
entirety of the same, then the rules (Ahkam) shall not relate to every one 
of the various parts, and, therefore, the whole of them shall be considered 
as one (indivisible) thing. 

23 
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2294. (1394.) A man says to his wife (in Persian), “ If I shall clothe 
thee with what is produced by me then thou art divorced ;” the woman 
then gives thread belonging to her to her husband in order that he 
might weave it (into cloth) for her, for known wages, and pays him the 
wages, and the husband weaves the same, and the woman clothes herself 
with it: the husband shall not commit a breach of his oath ; because the 
cloth is the earning of the wife and not that of the husband, and because 
the condition is * To clothe ” and he does not clothe her, and she does not 
clothe herself by his order, and, therefore, he shall not commit a breach 
of his oath; and if the cotton belongs to the husband, then also the 
husband shall not commit a breach of his oath, on account of the second 
explanation given (that he does not clothe her, &c.). 


2295. (1895.) When a man says to his wife, “ Thou art divorced, in 
thy fast ; ” and the woman makes (or forms) intention (in the night) to 
keep the fast (in the morning), she shall become divorced when the morning 
shall dawn ; and if he says, “ Thou art divorced in thy prayer,” she shall 
not become divorced until she goes into her Rookoo and Sijda ; because the 
man has made fast and prayer conditions of divorce, and therefore his oath 
is the same as if he had mentioned the conditional preposition ‘ If”? (¢.e.s 
thou art divorced, if thou fast or pray). And if he says, “Thou art 
divorced for thy entry in the house” or says ‘‘for thy menses” (mean- 
ing because entry or menses have been found,) she shall become divorced 
at once; and if he says, “Thou art divorced, with thy entry (in the 
house) '' or “ with thy menses ” (i.e., “ If thou enter or if thou get menses ”) 
she shall not become divorced until she enters the house or gets her 
menses. So also if he says, “In thy entry in the house” or “In thy 
inenses,” she shall not become divorced until she enters the house or 
gets menses. 


2296. (1396.) A woman goes to the house of her father in a 
different village; her husband follows her, and asks her to return to 
his house, and the woman refuses to do so; the husband then takes oath 
by her divorce if she does not go to his house this very night; the 
woman then goes with her husband, who takes her to his house before 
the morning dawns: the learned lawyers have said, that if the man 
has been for the greater part of the night in the village of the wife’s 
father, it is feared that he shall commit a breach of his oath; but if 
he goes away before the expiry of the greater portion of the night, it 
is hoped that he shall not commit a breach of his oath: and the correct 
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rule is, that the man shall not commit a breach of his oath, when his 
wife goes away with her husband, before the expiry of the night (that 
is, if the woman reaches the husband’s house before morning). 


2297. (1397.) A woman is living with her husband in her father’s 
house; her husband says to her, ‘“ Come thou with me;“ she refuses; 
the husband then says, “If thou shalt not go with me, then thou art 
divorced thrice;”? and the husband goes out of the house, and the woman 
also goes out (i. e, after him) in his footsteps, and she reaches the 
husband’s house before the husband: the learned lawyers have said that 
if the woman goes out so that her going out cannot be called going along 
with him, then the husband shall commit a breach of his oath. 


2298. (1898) A man says to his wife, “If thou dost not get up 
at once and come to my mother’s house, then thou art divorced ;” the 
woman then gets up immediately before the husband could go out, and 
she dresses herself and goes out, she then returns and sits down until her 
husband goes out, and then she also goes out; and she comes to the house 
of her husband’s mother after her husband arrives there: the husband 
shall not commit a breach of his oath ; because when the woman got up and 
prepared herself to go out, the promptitude (involved in the husband’s 
expression) was not neglected, because suppose she has to urinate and 
does so, and then dresses for the purpose of going out, the husband shall 
not commit a breach of his oath. 


Dost thou not see if the husband says to the wife, “ If thou dost not 
come to my bed 7 5 * 5 at the present 
moment (at once), then thou art divorced; ” and the husband and wife 
wrangle about the matter, so that the discussion is lengthened between them, 
the (fowr or) promptitude (involved in the expression at the present moment 
or at once) is not destroyed (in consequence of the dispute and discus- 
sion), so that if she goes to his bed (after the discussion), the man shall 
not commit a breach of his oath; and if the wife (thus invited by the 
husband to his bed) fears that (by complying with his wishes) she might lose 
(the time of) her prayers, and, therefore, says her prayers (and then goes 
to her husband’s Firash), Nuseer, son of Yehea, on whom be peace, says, 
the husband shall commit a breach of his oath; because to say prayers is 
quite a different act (from making preparation to comply with the 
husband’s directions) ; contrary to when both of them are discussing the 
matter (that is, the propriety of complying or not with the husband’s 
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wishes) ; whilst other learned lawyers have said that the man shall not 
commit a breach of his oath (in the case of prayers). 

2299. (1399.) A man intends * * * * 

* * but the wife does not obey him, the husband then says to 
her, “If thou dost not enter with me in this room, then thou art 
divorced ;” the woman does not enter at once (or with promptitude) but 
enters afterwards: the learned lawyers have said that if she enters the 
room after * * = ۴ * she shall become 
divorced. 

2300. e A man calls his female slave to his bed * * 

* * * * ; she refuses; the man says, 
<“ If thou shalt not come (to my bed) this night, then thou art free;” the 
woman comes at once, but the man * * * * * 

#۶ : the female shall not become free. So also if the man expresses 
himself thus to his wife. 

So also if a man says to his male slave, “If thou dost not come 
near me this night, so that I may beat thee, (then thou art free;”) and 
the slave does come to him (that night), but he does not beat the slave ; 
the man shall commit a breach of his oath according to the view of Aboo 
Yusoof, on whom be peace, but Mahomed, on whom be peace, says, that 
the man shall not commit a breach of his oath; and the Fatwa is given 
according to this view. 

And if a man says to his wife, “If thou dost not come tome * * 

* * 5 5 * then thou art divorced; ” the 
woman goes to him, * * * * نيا‎ 
the husband shall not commit a breach of his oath. 

2301. (1401.) A man says to a number of people (Jamaut) in 
Persian, “If all of you shall not go to my house as guests, then my wife 
is divorced ;”’ they go to his house, but do not eat anything: the man shall 
not commit a breach of his oath. 

2302. (1402.) A man says to his wife at the time she is going out 
of his house, 1۶ thou shalt return to my house, then thou art divorced 
thrice;”’ the woman then (before going out) sits down, and does not go 
out for a while, and then goes out and comes back; the husband then 
says, “I had intended promptness” (that is, my intention was that if 
you were to go out at once you would be divorced: and inasmuch as you 
did not go out at once, there is no divorce): some of the learned 
lawyers have said that the man shall not be believed by the Kazee 
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(and divorce shal] take place), whilst others have said that the man 
shall be believed by the Kuzee; and this view is correct, because the 
man’s oath relates to the going out which was in contemplation by 
the woman by her act of standing, without the necessity of any in- 
tention on the part of the husband (for such going out), and when he 
(also) intends promptitude, it is more fit that he should be believed. 


2203. (1403.) A man says to his wife, “If thou shalt ascend (or 
get up to) this story (of the honse), then thou art divorced ;” the wo- 
man then ascends a few steps: the man shall not commit a breach of 
lis oath و‎ and this view is correct. 

And if the husband says to his wife, “If thou shalt ascend this 
stair, or put thy foot on it, then thou art divorced;” and the woman 
then advances (and puts) one foot on the steps, and then she recollects the 
matter and turns back: she shall become divorced ; because the breach 
of oath was realised by the foot being put on the steps. 


2304. (1404.) And if the husband says, “If I put my foot in the 
house of so and so, then my wife is divorced ; ” the man then puts one 
of his two feet in the house of مھ‎ and so, he shall not commit a breach 
of his oath, because to put one’s foot in the house is an implication 
for entering the house according to idiom ; and therefore the man shall 
not commit a breach of his oath unless he enters the house. 

But as regards that case (vis., the one in 1403), where the husband 
used the word ‘‘to ascend” and “ to put foot on the steps,” he verily used 
exaggeration (for the purpose of preventing ascent) in his oath (meaning 
if thou shalt ascend or even put thy foot on the steps) and therefore 
the breach of oath took place when the foot was put on the steps; and 
this is just as if a man says (to his wife), “If thou shalt go out of 
this house or put thy foot in the street, then thou art divorced,” and the 
woman then puts her foot in the street, the husband shall commit a breach 
of his oath ; and if the husband speaks of going out, but says nothing 
regarding the foot being put in the street, and the woman puts one of her 
two feet in the street, the husband shall not commit a breach of his oath. 


2306. (1405.) A man says, “If God torments (azab) the infidels, 
then my wife is divorced :” the learned lawyers have said that his wife 
shall not become divorced; because there are some infidels whom God 
will not torment; and the man shall not, therefore, commit a breach of 
his oath. 
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9306. (1406.) A man says, “If I shall see (Zyaruf) so and so, 
whether he be alive or dead, then my wife is divorced;” he then follows. 
the funeral of that so and so: the Jearned lawyers have said that the 
man shall not commit breach of his oath; because following a funeral 
is not called seeing the man (deceased): and it is reported from Aboo 
Yusoof, on whom be peace, that the man shall commita breach of his 
oath. 


2307. (1407.) A man says “If I spend (infak) out of my wife’s 
property, then she is divorced; ’’ the woman then burns her cow-dung 
cake (Sirkeen), under the pot (Kidr) containing raw silk (or cocoon) be- 
longing to her husband without his order: the man shall not commit a 
breach of his oath. 


2308. (1108.) A man says, “ If I shall make repairs in this house, 
then my wife is divorced;”? then a wall between this house and 
a neighbour’s house becomes dilapidated, and the man repairs it, and in- 
tends by such repairs the repair of the neighbour’s house and not the 
repair of this house: the learned lawyers have said that the man shall ` 
commit a breach of his oath, and his intention (Kusd) shall be void. 


2309. (1409.) A man says to his companions “If I do not take you 
this night to my house, then my wife is divorced ; '' he then takes them 
a portion of the way, and then thieves catch them (or fall upon) and 
imprison them: the learned lawyers have said that the man shall not 
commit a breach of his oath (because it 18 necessary that the possibility of 
birr or the fulfilment of the oath should continue the whole of the night). 

And this answer agrees with the views of Aboo Huneefa and Mahomed, 
on whom be peace, (who hold that the possibility of carrying out the 
oath must remain in existence all through the night and not only, as Aboo 
Yusoof says, at the time the oath is taken). 


And the principle of the rule is, that when a man swears that he will 
drink to-day of water which is in this jug (kooza), and he then throws away 
the water (so as to render it imposeible for him to drink the same) before 
the day expires, he shall not commit a breach of his oath according to 
Aboo Huneefa and Mahomed (because the possibility of carrying out the 
oath was not continued the whole day; but if the man allows the water 
to remain in the jug the whole of that day, and does not drink of it, and 
throws away the water the next day, then he shall commit a breach 
of his oath). 
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2310. (1410.) A man says “If I ride, then my wife is divorced: ” 
the oath shall relate to riding ‘animals, suchas the horse, the camel, 
the ass, the mule, and such like animals, and shall not relate to riding on 
the back of a human being or on the wall. 

But if he says “I shall not ride on any thing on which one rides 
(Murkub)” and he rides on the back of a human being: some of the 
learned lawyers have said that the man shall commit a breach of his oath, 
whilst others have said that he shall not commit a breach of bis oath, and 
this (latter) view is correct; because a human being is not called (Murkub 
or) a thing on which one rides. 

9911. (1411.) A man says “If I speak falsely, then my wife is 
divorced; ” he is then questioned regarding some matter, and he nods 
his head falsely: he shall not commit a breach of his oath until be speaks 
(or articulates). 


2312. (1412.) A man says, “ If 1 break wind (Zurutto) then my wife 8 
divorced ;”? then wind escapes from him without his power to control: he 
shall not commit a breach of his oath, just as if he swears he will not 
enter the house of so and so, and he is made to enter under compulsion. 


2313, (1413.) A man says “If I commit adultery, then my wife is 
divorced; '' then two just men depose to an admission on his part ofhaving 
committed adultery (after the oath): his wife shall become divorced, but 
he shall not be subjected to the prescribed punishment (Hudd); butif two 
just men depose to their having seen him commit adultery, then he shall 
not commit a breach of his oath, and his wife shall not become divorced 
(because four witnesses are necessary) ; but if four men bear witness to 
the fact, and only two of them are just, even then his wife shall not 
become divorced. 

2314. (1414.) A man says to his wife “If 1 separate from thee, 
then every woman with whose head I shall place mine on the pillow, is 
divorced و‎ << he then separates from his wife, and marries another woman, 
and puts his head along with hers on the pillow: his (new) wife shall not 
become divorced; because (whilst taking his oath) he has not referred the 
divorce to ownership or to the cause of ownership (that is to say, if he had 
said, “Then every woman whom I shall marry shall be divorced,” then 
his future wife would be divorced, the ownership or cause of ownership 
being indicated -by the use of words of marriage; but if he has already 
another wife, and his oath refers to that wife, then the expression used 
would cover her case). l 
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2315. (1415.) A man says to an old woman “Verily thou art my 
mother;”’ she says, “I am not thy mother;” then the husband says, 
“Tf I do not take pride on thy being my mother, then my wife 
is divorced:” the learned lawyers have said that the man shall not 
commit a breach of his oath, until he says with his tongue “I do not 
take pride ۶۰ 

2316. (1416.) A man says to his wife, who holds a cup containing 
water, “If thou shalt drink, then thou art divorced; and if thou shalt 
put it down, then thou art divorced, and if thou shalt throw it away, then 
thou art divorced: ” the learned lawyers have said that (the device in 
this matter is that) the woman shall put a piece of cloth in the cup until 
it absorbs the water. 

Moulana (Kazee Khan, the author of these Fatawa) on whom be 
peace, says, that there is no necessity for this ceremony (or trouble to 
find out a device); because if somebody else takes the cup away from her, 
or if she gives the cup to somebody else, the man shall not commit a 
breach of his oath. 


9317, (1417.) A man says to his wife, “If I shall purchase a 
female slave, or marry (a woman) upon thee, then thou art divorced once;” 
the wife says, “I do not agree to one (divorce;”) the husband then says 
to her, “then thou art divorced twice, if I do either of these things ;” 
the woman says, “I do not agree to two (divorces) ; ” he then says, 
<‘ then thou art divorced thrice, if thou dost not agree to two (divorces),” 
without adding this time, “If I do either of these things: '' Aboo 
Nusur, son of Sulam, on whom be peace, says, that the third expression 
is founded on what has preceded apparently (so that the three divorces 
are also conditional). 

2318, (1418.) A man says to his wife, 1۴6 so and so divorces his 
wife, then thou art divorced thrice;” and that so and so disappears ز‎ 
and the swearer’s wife establishes proof by witnesses that the absentee 
divorced his wife after her husband’s oath: Aboo Nusur Duboosy, on 
whom be peace, says, that this proof by witnesses shall not be accepted, 
and this view is correct; because the proof by witnesses, whilst it relates 
to the condition regarding her right, is detrimental to the right of the 
absentee. 

And this case is dissimilar from that where the husband makes his 
wife’s divorce dependent on so and so’s entry in a house, in which case, 
if the swearer’s wife establishes proof by witnesses that the so and so did 





ON CONDITIONS IN DIVORCE. 185 


enter the house, such proof by witnesses shall be accepted, and the 
Kazee shall decree the divorce of the woman present before the Kazee ; 
because this proof by witnesses, whilst it relates to the condition on 
which her right depends, does not operate to the detriment of an 
absentee. 


9319. (1419.) A man says to his wife, “Go thou to so and so, and 
get back from him such and such a thing, and bring it to me this instant, 
and if thou shalt not bring it, (this instant) then thou art divorced ;’ ’ 
the woman goes, but is not successful in getting back the thing ; but 
she gets it back from him the next day, and brings it to her husband : 
the learned lawyers have said that the man shall commit a breach of his 
oath, because his expression “ bring it back to me this instant ” is a clear 
(and direct) expression denoting promptness ( fowr). 

2320. (1420.) A man says to his wife, “If I * * * * 
* * * * * then thou art divorced ;” the slave girl then 
says that, >“ The man * * * * (after the oath) * 
* $; but the master falsifies her : the word to be accepted shall be that 
of the master ; and if the wife comes to know of the fact * * * 


EEN RNR EWE چا وو‎ ۰ it shall not be open (or 
allowable by law) to her to live with him or * * * * * 
* چا‎ *. 


But if the master says (in Persian), “If I have done so * * 
* * با‎ HF * * % * * I have done right: ” 
then this shall amount to an admission by him, and he shall commit 
a breach of his oath. 


2321. (1421.) A drunken man strikes his wife; she goes out of 
his house ; the husband then says, “If thou shalt not come back to me, 
then thou art divorced ;” all this takes place in the afternoon, (during 
the time when Asur prayers are said): the woman comes back to her 
husband at night (during the time when Isha prayers are said): the 
learned lawyers have said that the man shall commit a breach of his oath ; 
because his oath meant promptitude (fowr); and if the husband says, 
“TI did not intend promptitude,” he shall not be believed by the Kazee : 
And in a case where the wife stands up to go out (of the house), and the 
husband says, 1۶ thou goest away, then thou art divorced;” and the 
woman then sits down, and then after having sat for a moment, she 
goes out, the man shall not commit a breach of his oath. 

24 
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2322, (1422.) A man says, “If I have done so and so, then (he 
concludes in Persian), this woman, whom I have in house, divorce ;” the 
fact is that he has done the act, but his wife is not in his house at the 
time of the oath : the man shall commit a breach of his oath; because his 
intention, by the use of the expression (‘woman in house,”) was to 
refer to his wife; but if he says, “ This woman who is in this house, 
80 and so (that is, divorce) ” and if his wife is not in the house, which 
he has particularised, then his wife shall not be divorced ; because when 
the house is fixed, then the expression does not mean his wife و.2.6)‎ 
“house”? may mean wife, but “ this house’ means the house). 


2323. (1423.) An infant boy (minor and not sui juris) says, “If I 
drink wine, then, every woman, whom [ shall marry, is divorced;” he 
does drink, he being an infant; he then marries after attaining majority, 
and his father-in-law thinks that the divorce has become operative; the 
boy who is major says, (in Persian), “ Yes, she is unlawful to me:” the 
learned lawyers have said that this expression (emanating from the boy) 
is an admission by him of unlawfulness, and his wife shall become unlaw- 
ful to him as a beginning (that is, now for the first time not by reason of his 
oath, which is inoperative, having been taken during infancy, but by reason 
of his admission); and others have said that his wife shall not become 
unlawful to him, and this view is correct; because, he made no admis- 
sion of unlawfulness as a beginning, but he only made an admission regard- 
ing a cause (viz., drinking of wine after the oath) on which both he and 
lis father-in-law are agreed, and which as a cause of unlawfulness is void 
{the wine having been drank in infancy, and the oath also having been 
taken in infancy. See Futawai Alumgiree, Vol. I, page 611). 


2324. (1424.) A man says to his wife, “If thou shalt purchase 
water with bread, then thou art divorced; ” the woman then purchases 
from the water-carrier (a vender of water) some water which he has brought 
from the plain {in exchange for bread): his wife shall become divorced ; 
and if she gives bread to the water-carrier (water vender) and says, °“ Bring 
me water, for this bread,” some of the learned lawyers have said, that 
the husband shall not commit a breach of his oath ; because this is hiring 
(the water-carrier in lieu of wages) and not sale, (sale of a non-existent 
thing or of water before it is confined in the mushuk is not valid). 


2325. (1425.) A woman is crying in her house; her husband says 
to his mother-in-law, “If thy daughter shall not go out of thy house, and 
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shall cry here, then she is divorced; ” the wife then goes out of the house, 
and then comes back and cries: the lawyer Aboo Leith, on whom be peace, 
says, that if any person in the house hears her cry, she shall become di- 
vorced, when she cries; because the husband only prevented her from cry- 
ing in order that her cry might not be heard; but if this is not the case, 
(i.¢., if nobody hears her cry after her return) then when she goes out 
without crying after the oath, the oath becomes void, and, therefore, the 
husband shall not commit a breach of his oath by her crying (inaudibly) 
after this, (that is, after going out aud then coming back and crying inau- 
dibly). 

2326. (1426.) A woman says to her husband “If I shall bake bread 
so that thou mayest eat it, then my slave girl is free; '' the woman then 
bakes bread for her neighbour, and the husband eats of it: the woman 
shall not commit a breach of her oath; because the meaning of her expres- 
sion is, “If I shall bake bread for thy sake;” and when she does not 
bake bread for his sake (or use), she shall not commit a breach of her 
oath. 


2327. (1427.) A man says to his wife, “If thou shalt enter the house 
of so and so without my meaning and wish, then thou art divorced ;”’ the 
woman then intends to go to the house of so and so; the husband says (in 
Persian), “ You may go, what comes to me” (that is, I will not be visited 
by the consequences which may fall on you): this is a threat and not per- 
mission, and if she enters the house, the man shall commit a breach of his 
oath. , 

2328. (1428.) A man says to one of his two wives, when she asks 
him to divorce her co-wife ‘Verily if I shall divorce her, then verily 
shalt thou be divorced; ” (t. e., if I shall divorce her I shall divorce thee 
also); the woman says “I agree to it; ” he then divorces her co-wife, and 
then says to the woman, <“ Purify thy womb (an indirect expression for 
divorce $’) he then denies (having divorced the woman): the learned 
lawyers have said that it is not lawful for the woman to live with the 
man; and if she intends to get back to him (as his wife) and if he has 
not already divorced her twice before this, the Kazee shall put him on 
his oath by God that he did not intend by the expression used by him 
(that is, purify thy womb), more than one divorce (because it is lawful in 
using such an expression to intend three divorces) ; and if the man refuses 
to take the oath, the woman shall not return to him (that is, he shall not 
be competent to marry her unless there is a Mohullil); and if he takes the 
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oath (thus shewing he intended only one divorce), then the woman shall 
return to him by a fresh marriage. 


2329. (1429.) A woman is living with her husband in the house of 
a relative of hers; the husband says to her at night, “If thou shalt 
pass this night in this house, then what is lawful is unlawful on me;” 
the woman then goes out of the house at once, and passes the night ina 
village, where her husband joins her: the learned lawyers have said that 
if the husband’s intention was that the woman should go away herself, 
he shall not commit a breach of his oath (but if his intention was that he 
should take her himself out of the house, he shall commit a breach of his 
oath); and the word to be believed in this matter is his word. 


2330. (1430.) And it is laid down in the Jamai Sugheer (a work 
by Mahomed) that a man says to his wife in Persian, “If thou shalt 
remain in this house this night, then thou art so and so; ” she then goes 
out with her husband at once, and passes the night with him in his house: 
the learned lawyers have said that if the husband means that she shall 
go with her goods and things (or belongings) he shall commit a breach of 
his oath, if the woman leaves her belongings in that place; but if he 
intends that she should go out herself personally without (having any in- 
tention regarding) anything else, then he shall not commit a breach of his 
oath; and if the woman is doubtful (as to her lord’s intention) she shall 
put him on his oath (after having gone out of the house and when the 
doubt regarding the divorce arises), and if he takes oath, then his reckon- 
ing is with God. : 

And this matter (that is the doubt whether divorce has been caused 
or not) takes place when he fixes a time (for the woman’s going 
out) saying “If, this day, thou shalt remain here” (in which case 
his meaning would be doubtful, he might mean that she shall go herself, 
and might also mean she shall take her things, the time being sufficient for 
her to take away all her things); bat if he fixes a year’s time, then (the 
doubt shall not arise and) this shall mean that she shall remove herself 
with her belongings; and if he fixes no time, and he has no intention 
(whether she should take her things or not) at the time of his oath, then 
his oath shall be taken to mean that the woman shall remove herself 
personally. 

2331. (1431.) A man intends to go on a journey ; his father-in-law 
makes him swear saying, “If thou shalt after this (that is, in this journey), 
absent thyself from thy wife and shalt not return to her in the beginning 
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of the (next) month, then thy wife is divorced ;” the son-in-law says, in 
Persian, (yes)—“It is” without adding anything further; he then remains 
absent for more than a month: his wife shall become divorced; because the 
man answered his father-in-law’s words; and the answer incorporates 
what is in the question, and, therefore, his wife shall become divorced. 


9832. (1432.) A man reports the oath of another, and when he 
reaches the point where divorce is to be reported, it occurs to him to 
divorce his own wife: if he himself intends, at the time of the mention of 
the divorce (in the course of the narrative), to give divorce by making it 
effective at once (Isteenaf) upon his own wife, and if the expression (con- 
taining the mention of divorce which he was reporting) although joined 
without interruption (Mous-ool) to the conditional clause, is sufficient 
(otherwise by the construction of its sentence) to cause divorce (on the 
narrator’s own wife), then divorce shall be caused on the narrator’s wife; 
but if the narrator does not intend his wife’s divorce, then his wife shall 
not be divorced, although the expression might be sufficient to cause 
divorce by the narrator; because when the expression containing. mention 
of divorce is joined to the condition, it shall (in the absence of such in- 
tention) be referred to the narrative. (For instance, a person reporting 
another’s speech, says, the man said to his wife, “ If I shall enter the 
house, then my wife is divorced:” here the expression used is, “my wife,” 
and this is sufficient, if the narrator attributes the idea to himself, to 
cause immediate divorce on his wife; but if he reports the speech by 
saying that the man said “ his wife is divorced,” then this expression is 
not sufficient to cause divorce upon the narrator’s wife; if the expression 
is sufficient, in the sense thus shewn, then if the narrator intends to cause 
immediate divorce upon his wife, such divorce shall be caused; but if he 
has no such intention, then it shall not be caused, and it shall be taken 
as part of the narrative. Be it known that the divorce, which the narra- 
tor shall cause, shall be immediate divorce, and not a conditional one, and 
that the condition must remain of the nature it originally was, viz., part 
of the narrative, otherwise there would be no narrative at all: if the ex- 
pression relating to divorce is disjoined with the condition, as when the 
narrator reports the condition, and keeps quiet for an hour, and then says, 
“My wife is divorced,” this shall be ascribed to the narrator himself, and 
as applying to his wife. See paragraph 1086). 


2333. (1433.) A man has four wives, with all of whom he has had 
intercourse ; he then says, “ Every woman out of you four, with whom 
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I shall not have intercourse this night, the others are divorced ;”’ he then 
has sexual intercourse with one woman, and the morning dawns; the 
woman, with whom he has had sexual intercourse shall be divorced thrice; 
because the man rendered absence of intercourse with one woman, asa 
condition for the divorce being caused on the rest of them, by the use of 
an expression which includes all the women in consequence of the general 
import of the word “ Every;” and as regards the woman with whom he 
has intercourse, the condition of her divorce is found thrice and that 
condition is the absence of sexual intercourse with three women and this 
woman (with whom the man has intercourse) shall, therefore, be divorced 
thrice: but as regards the rest of the women, the condition regarding 
the divorce of each of them was found twice, such condition being the 
absence of sexual intercourse with the (two) others, and each shall there- 
fore be divorced twice. 


2334. (1434.). A man is asked, ‘“‘Is there any woman (wife) for thee, 
besides this; ” the man says, “ Every woman who is for me (except this one} 
is divorced: ” his wife shall not be divorced ; contrary to the case whiere 
the wife says to her husband, “ Verily dost thou wish to marry a woman 
upon me” and the husband says, “ If I shall marry a woman, then she 
is divorced ;”’ and the husband then divorces his first wife by a bain or 
complete divorce, and he then marries her (viz., the woman who was 
his first wife) again: she shall be divorced a second time. 

So also if the wife says to her husband, ‘Verily has thou 
married a woman upon me” and the husband says, “ Every woman I have, 
is divorced: ” the woman so addressed shall become divorced, except 
according to one tradition from Aboo Yusoof, on whom be peace. 


And the difference between these (last two) cases, is, that the expres- 
sion used by the husband (in the last two cases) is founded on the ex- 
pression used by the wife, and therefore the word which found place in 
the wife’s expression (viz., the general word ‘“ woman”) also finds a place 
in the expression used by the husband; and what has been mentioned in the 
wife’s expression, in these two cases is the word, “ woman ” and this 
word (woman) includes every woman that there might be, and, therefore, 
the woman addressed will be included in the husband’s expression ; bat 
in the first case, the expression used by the person who put the question, 
<“ Is there for thee a woman besides this”? does not include this woman 
in any way (because she is excluded by the words, ‘‘ besides this ’’) and 
therefore the husband’s answer shall (also) not include her. 
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2835. (1435.) A man says to his wife, “Thou art divorced to- 
morrow, when thou enterest the house:” the mention of the word, 
“to-morrow, is a surplusage (Lugho), and the divorce shall be connected 
with the entry in the house, so that if she enters the house at any time, 
she shall become divorced; but if the husband mentions the condition 
before (the effectual clause) and says, “If thou enterest the house, then 
thou art divorced to-morrow,” then the divorce of the morrow shall be 
dependent on the entry in the house, (that is, if the entry takes place on 
the morrow, then the divorce shall take place) ; because the man consti- 
tuted to-morrow’s divorce as the effect of entry. 


2336. (1436.) And if a man says to his wife, “If thou enterest 
the house, then thou art divorced and divorced and divorced if thou 
speakest to so and so:” the first and second divorces are connected with 
the entry, and the third divorce is connected with the second condi- 
tion: so that if she enters the house she shall become divorced twice; 
and if she speaks to so and so, she shall become divorced once. 


2387. (1437.) And if the husband saye, “lf thou enterest the 
house, then thou art divorced if thou speakest to so and so :” the divorce 
which is dependent on her speaking to the so and so, is the effect of the 
condition relating to entry in the house; so thatif she speaks to the so 
and so, before the entry in the house, and then enters the house, no divorce 
shall be caused: (that is, the meaning of the oath is this that entry in 
the house shall cause divorce only if the woman after the entry speaks to 
80 and 80). 


9338. (1438.) A man says to his wife, “Thou and whichever of 
my wives enters the house, is divorced:” the woman addressed shall 
become divorced at once; and if she enters the house, being still in her 
Iddut, she shall become divorced a second time, because the fact that the 
woman was indicated by a special term (thou) does not prevent her from 
being included in the general expression (whicbever of my wives). 


2339. (1439.) So also if the husband says, <“ Whichever of my 
wives enters this house, is divorced and so and 80 :* the so and so 
shall be divorced at once; and if she enters the house whilst she is in her 
Iddui, she shall become divorced a second time. 


2840. (1440.) So also if the husband says, “Every woman 
whom I shall marry, is divorced; and so and so,” meaning by the last 
words the wife he already has: the so and so shall become at once 
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divorced and marriage (of the husband with another wife) shall not be 
waited for, (in order that the present wife might become divorced); and 
if the man marries (the first wife who was so divorced) again after this, 
then this woman (his first wife) shall become divorced a second time. 


2341. (1441.) And if a man says to his wife, “Thou art divorced 
and such and such a woman if I marry her:” his wife shall not be 
divorced until he marries the so and so, (because, “lf I marry her,” 
is a Mooghyyur or an expression which alters the immediate effect of 
the words, “ Thou art divorced ”). 


2342. (1442). And if the husband says to his wife, ‘Thou and 
such and such a woman are divorced if I marry her:” the divorce shall 
not be caused on either of them, until he marries the °“ such and such 
a woman.” 


2343. (1443.) And if he says, “Thou and such and such a woman 
are divorced, if the such and such a woman enters the house:” the 
divorce shall not be caused until the such and such a woman enters the 
house. 

9344. (1444.) And if he says, (to one of his wives), ٠۶“ Every wife 
I have is divorced and thou art divorced: °” this wife shall be twice 
divorced, and the other wives shall be divorced once each. 


2345. (1445.) And if the husband says to his wife, » Thou and 
whichever of my wives enters the house, are divorced:” this woman 
(that is, the one addressed, shall be divorced as soon as the man pauses ; 
and if she enters the house during her Iddut, she shall have another 
divorce. 

2346. (1446.) And if a man says to his male slave, “ Thou art free 
and whichever of my slaves enters the house: ” the one addressed shall be 
free at once: and if the man says, “ I intended this slave’s freedom,, 
(likewise) to depend on his entry (in the house),” he shall not be believed 
by the Kazee. 


2347. (1447.) A man says to his wife, “Every woman whom I 
marry, as long as thou livest, is divorced: ” the wife addressed shall not 
be included in the oath. So also if he says, ‘‘ Every woman whom 
I marry, as long as such and such a woman (likewise his wife), lives (is 
divorced), << the such and such a woman is not included in the oath. 


2348. (1448.) And if the husband says to his wife, ‘‘Every woman 
whom I marry, bearing thy name, is divorced;” he then divorces this 
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woman and then marries her (the very woman whom he had divorced): she 
shall not become divorced, although he might have intended (to include) 
her at the time he took the oath ; just ag if he says, “Every woman whom 
I marry other than thee is divorced:’’ this woman shall not be included 
in the oath, although he might intend (to include her in the oath). 


2349. (1449.) A man says to his wife, ‘‘If I marry upon thee 
(that is, bring thee a rival wife) as long as thou livest, then what God has 
made lawful to me, is unlawful;” he then says, “If I marry upon thee, 
then it is obligatory on me to divorce; ” he then marries a woman upon 
her: one divorce shall be caused on each of them (by the force of the expres- + 
sion, what “ God has made lawful to me is unlawful”), and another 
divorce shall also arise (by force of the expression, ‘then it is obligatory 
on me to divorce ”) which the husband is at liberty to apply to whichever 
of the two he likes; because the man’s expression, “ Then what God has 
made lawful is unlawful to me” has been rendered an oath, for the 
divorce of every woman who might be his wife; and the second expression 
is an oath for the divorce of one of his wives, without sucha one being 
determined, (that is to say, it is an oath for the divorce of one of his wives 
without specifying the particular wife) ; and, therefore, when he marries 
a woman, both the oaths come into operation (i. e., inhilal or open out) 
and, therefore, one divorce shall be caused on each of the two by 
virtue of the first oath, and by virtue of the second expression, according 
to the view taken by him who validates such an oath, another divorce 
shall be caused on one of them without such a one being determined; 
but the husband shall be at liberty to apply this divorce to whomsoever 
he likes. 

Moulana (Kazee Khan, the author of these Futawa) on whom be 
peace, says, this (latter portion of the) answer is open to doubt; because 
the second expression is an oath for the divorce of one of the wives, with- 
out such a one being determined, and as soon as he marries ۵ woman, one 
divorce shall be caused on each of them (by virtue of the first oath); 
and therefore the new wife shall become bain or completely separated with- 
out there being any Iddut for her (there having been no sexual intercourse 
with her) ; then how will the husband be entitled to apply the second 
divorce to her? (the divorce by virtue of the second oath shall, therefore, 
apply only to the first wife). 

2350. (1450.) A man has four wives; he says, ““ Every wife I have 
is divorced, when I enter this house;” he then divorces one of them 
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specifically, by a bain or complete divorce; he then enters the house 
whilst she (viz., the divorced wife) is in her Iddut: all of them shall 
become divorced (including the divorced wife, who shall thus have two 
divorces). 

2851. (1451.) A man says, “Every wife I have is divorced,” intend- 
ing by this expression, (to refer to) the wife who is already married to 
him, and also the woman whom he may acquire (or marry) after- 
wards: the divorce shall not be caused on the wife whom he might marry 
in future (because ownership, that is actual marriage or cause of owner- 
ship, that is, the use of the words, “The woman whom I may marry ” is 
wanting here at the time of the oath). 


2352. (1452.) A man says, “Every woman whom I marry is 
divorced, if I speak to so and so;” he then speaks to the so and so, and 
then marries: the divorce shall not be caused on the wife (because the 
marriage should have preceded the speaking, in order that the divorce 
might be caused); but if he speaks first and then marries, and then 
again speaks, the wife whom he marries after he spoke first, shall become 
divorced : this is stated in the Koodoory. 


9858. (1458.) And if he says, “ Every woman whom I shall marry, 
is divorced, if I speak to so and so; he then marries and then speaks, 
(she shall become divorced); and he then marries another woman and 
then speaks, the second wife shall not become divorced (because the oath 
in the form used becomes exhausted after the condition is once satisfied). 


2364. (1454.) And if a man says, ‘“ Every woman whom I marry 
shall be divorced, whenever I speak to so and so:” he then marries a 
woman and then speaks (to the so and so): she shall become divorced ; 
and if he marries a second wife, and then speaks to the so and so (or 
speaks to the so and so without having married a second woman), the first 
married wife shall be divorced a second time on account of this (second) 
speaking, if she shall be in her Iddut, and the second wife shall not be 
divorced.. 


2355, (1455.) A man says to his wife, “If thou art not pregnant, 
then thou art divorced thrice ;” she then gives birth to a child in two 
years time less by one day, from the time of the oath: the woman shall 
not be divorced according to the Kazee, (because two years being ‘the 
period of gestation, it is clear that she was pregnant when the oath was 
taken). ` ف‎ ۱ i > sa 4 
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And if she is delivered after more than two years, by one dey {from 
the day of the oath), she shall become divorced. l 

And if she gets her menses after the oath, the husband should not 
have sexual intercourse with her on account of the possibility (because the 
blood might not, in reality, be on account of menses) that she might not be 
with child (a thing on which certainty, so far as the Kazee is coneerned, 
can only be attained by the circumstance whether the delivery takes place 
less or more than two years after oath): so also if she does not get 
menses, it is not proper for the husband to have sexual intercourse with 
her, until she is delivered, (when it shall be known for certain whether 
she was pregnant or not at the time of the oath). ۱ 


2356. (1456.) A man says to his wife, “If I say to thee, ‘Thou 
art divorced,’ then thou art divorced;” he then says, ‘ Verily have I 
divorced thee ” (that is, in other words, “ Thou art divorced”), she shall 
become divorced twice (once, by his expression ‘“‘I have divorced thee,’ 
and a second time as the effect of the condition), so far as the Kazee is 
concerned; and if he intends that the divorce is to be caused only 
by his expression, “Thou art divorced” (and that no second divorce is to be 
caused by the condition, and that his expression though in form a condition 
was not really so) he shall be confirmed morally as between him and 
his God, (because he might mean by the expression, ““ Then thou art 
divorced” an explanation of the result of his expression “If I say thou 
art divorced” and not giving a second conditional divorce, that is to say, 
it is possible to read the expression, which is supposed to contain the oath, 
not in the light of a condition, but merely as a statement of fact). 


9357. (1457.) A man says to a strange woman, “If I divorce thee 
then my slave isfree:” this oath is valid, and it will be tantamount to 
his having said, “ If I shall marry thee and divorce thee, then my slave 
is free. 33 
۱ But if he says to her, “If I divorce thee, then thou art divorced 
thrice,” this oath shall not be valid. 


2358. (1458.) When a man says to his wife, who is married to him 
by an invalid (or Fasid) marriage, “If I divorce thee (then my slaveis 
free); then the oath relates to divorce (uttered) with the tongue (that is, 
the oath merely implies his giving utterance to words of divorce although 
the divorce shall not be caused on her by reagon of the marriage being 


Fasid). 
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2359. (1459.) A man swears, “ I shall positively divorce such and 
such a woman to-day thrice (saying if I do not do so, then my slave is 
free) ;”’ and such and such a woman is a stranger to him, or a woman 
whom he has already divorced thrice: his oath relates to his giving utter- 
ance to words of divorce with his tongue; and this is just as if he swears 
“ I shall certainly marry such and such a woman this day ” whilst she is 
the wife of another man, who has had intercourse with her; this (latter) 
oath shall relate to an invalid marriage (with that woman, which marriage 
shall have no effect except satisfying the man’s oath, and shall simply 
consist of the use of the words of proposal and acceptance without such 
words creating the relationship). 


2360. (1460.) A man says to his wife, “If thou enterest this 
house, if thou enterest this house, then thou art divorced,” the husband 
referring to one and the same house; the woman then enters the house 
once; she shall become divorced by Istthsan. 

So also if he says, “If I marry thee, if I marry thee, then thou 
art divorced ; << he then marries her once, she shall become divorced (and 
it is not necessary, in order to make the condition operative, that he shall 
marry her once, and then divorce her, and then again marry her). 

And if he says, “ If I marry thee, then thou art divorced, if I marry 
thee ” or says, “ When thou enterest the house then thou art divorced when 
thou enterest this house:” the woman shall not be divorced, as long as she 
does not enter the house twice, and she shall not become divorced as long 
as he does not marry her twice (because the effect of the condition, “ lf I 
marry thee” is the expression, “thou art divorced if I marry thee,” 
that is, the divorce which is dependent on a second marriage is the effect 
of the condition “ If I marry thee; *< if he marries her and divorces her 
and then again marries her, this second marriage will give rise to the 
divorce involved in the oath). 


2361. (1461.) A man says to his wife, “ Divorce whichever of my 
wives thou pleaseth : °’ it is not open to her to divorce herself according 
to the Zahir-i Rawayet ; but it is reported from Aboo Yusoof, on whom be 
peace, that it is open to her to divorce herself. 

So also if he says, “ My wives, every one of them, is divorced, if 
thou wish,” and the wife says, “I have wished: ° the divorce shall be 
caused on her and on the others, according to the view of Aboo Yusoof, on 
whom be peace, (but according to Aboo Haneefa and Mahomed, the divorce 
shall not be caused on this wife). 
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2362. (1462.) And if a man says to his wife, “The authority (to 
give divorce) to my wives, is in thy hands: ”’ the learned lawyers have 
said that it is not permissible to her to divorce herself; but it is reported 
from Aboo Yusoof, on whom be peace, that it is competent to her to 
divorce herself. 


2368. (1463.) And if the husband says to his wife, “ My wives, 
every one of them, are divorced, if thou shalt enter the house;” she does 
enter the house: she shall become divorced and the others also. 


2364. (1464.) And if the husband says to her, “ Whichever of my 
wives, thou wisheth her divorce, is divorced; ” she wishes the divorce of 
every, one of them: only one wife shall become divorced, (because 
“whichever”? relates to only one); and if he says, “ Whichever of my 
wives wishes her divorce, is divorced; ° and every one of them wishes 
her own divorce : all of them shall become divorced. 


2365. (1465.) A man says to his wife, ‘Thou art divorced to. 
morrow, if thou wisheth:” her wish must be found on the morrow 
(because when the condition comes to be realized, then the law implies, as it 
were by a fiction, that the husband has now, on the fulfilment of the con- 
dition, again given utterance to the same words of divorce, which he had 
pronounced before). J— 

And if he says, “If thou wisheth, then thou art divorced to-morrow:” 
she must wish that very day (and the divorce shall follow her wish and 
the word morrow shall go for nothing) according to the view of Mahomed 
on whom be peace; but Aboo Yusoof, on whom be peace, says, that her 
wish must be found on the morrow in both cases (whether the condition 
is stated after or before in the sentence), and this is in accordance with one 
of the traditions from Aboo Haneefa, on whom be peace. 

And Zoofur, on whom be peace, says, that the wish must be found at 
present in both cases (and the divorce must follow the wish and the word 
‘“ morrow” shall be surplusage), and such is the view of Aboo Haneefa, on 
whom be peace. ۱ 


2366. (1466.) When a man says to his wife, “Adopt (separation) 
to-morrow, if thou pleaseth, ” or “ Thy power (to divorce thyself) is in thy 
hands to-morrow, if thou pleaseth,” or says, “If thou pleaseth adopt 
(separation) to-morrow,” or says, “ If thou pleaseth, then thy power (to 
divorce thyself) is in thy hands to-morrow:” her pleasure must be found 
on the morrow. ۱ 
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9867. (1467.) So also if he says, “If thou pleaseth, divorce 
thyself to-morrow :” it is not competent to her to divorce herself until the 
morrow arrives. ۱ 


2368. (1468.) So also if the husband says, “Thou art divorced 
when thou shalt enter the house; if thou pleaseth.”” Aboo Yusoof, on whom 
be peace says—and this is the view taken by Aboo Haneefa, on whom be 
peace—that the wish (of the woman for her divorce) must be found after 
the entry (the expression means, “On your entering the house, you are 
divorced if you wish;”’ she must first enter the house and then wish 
for a divorce). 


A 

2869. (1469.) And if the husband says to his wife, “ Thou art 

divorced in the beginning of the month, if thou pleaseth :” she must 
wish at the beginning of the month. (See paragraph 1465). 


2370. (1470.) A man says to his wife, ‘Thou art divorced thrice, 
if thou pleaseth ;” she then says, “I am divorced: ’’ this is void (because 
her pleasure should be to take three divorces or not at all): but if she 
says, “ I am divorced thrice,” then she shall become thrice divorced. 


2871. (1471.) A man says to his wife, ٠“ Divorce thyself ten times, 

if thou pleaseth ;” she then says, ‘I have divorced myself thrice :’ 
no divorce shall be caused. 
_ And if he says, “ Divorce thyself once, if thou pleaseth ;” and she 
says, “Verily do I wish three:” no divorce shall be caused according to 
Aboo Haneefa, on whom be peace, (because the condition was not fulfilled 
expressly) و‎ but Aboo Yusoof, on whom be peace, says, that one divorce 
shall be caused (because three includes one). 


2872. (1472.) And if the husband says to his wife, “Divorce thyself 
if thou pleaseth, and divorce such and such و‎ woman if thou pleaseth,” 
referring to his other wife; the woman says, “Such and such a woman 
is divorced and I am divorced,” or says, ‘I am divorced and such and 
such a woman is divorced:”’ both the women shall become divorced: 
it has been so held by Mahomed, on whom be peace. 


2373. )1478.( So algo if the husband says to his wife, ‘ Thou 
art divorced once if. thou pleaseth and thou art divorced thrice if thou 
pleaseth ;” the woman says, “ Verily have I wished for once, verily have 
I wished for two:” then if she utters both the sentences together (with- 
out any break between them), she shall be thrice divorced. 
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2974. (1474.) So also if the husband says, “Divorce thyself 
if thou pleaseth and emancipate my slave if thou pleaseth;” she then 
commences with her own divorce or with the emancipation of the slave: 
either course is permissible. 


It is said (by Mahomed) that when the power to divorce and to 
emancipate has been given on behalf of (one and the same person) the 
husband, both the matters shall be considered as one (act), so that she shall 
not lose the power to exercise the authority in respect of the other act if she 
commences with one act; (whereas if they had not been regarded as one act, 
and if the authority had been given for the two acts by two different indi- 
viduals, and if she had exercised her authority with reference to one act, 
then she would lose her authority with reference to the other 
act; because when an authority is made dependent on her pleasure 
by the use of the words “when” or “if,” and not by the word. 
“whenever,” then the wife must show her pleasure and must exer- 
cise the authority in the same mylis in which the authority has 
been given without changing the muyjlis by engaging herself in doing 
anything else; and, therefore, in case two persons separately give her 
authority, if she selects divorce to commence with, the mujlis changes as 
soon as the matter of divorce is over, and, therefore, the exercise of 
authority for the manumission would not be in the same mulis in which 
such authority has been given; if only one act is done, the mujlis is the 
same ; if two acts are done, the mujlis changes: when the same person 
authorises two acts, they both constitute one act for the sake of the unity 
of the mujlis. When the husband authorizes his wife to divorce herself 
this amounts to Tufwees, or the vesting the wife with authority to divorce, 
which the husband had. It does not amount to making her his Vakeel 
for the purpose; because the wife could not be both the vakeel and the 
principal. Tufweez involves Tumleek ; and in Tumleek acceptance on the 
part of the donee in the same mujlis is necessary; therefore in Tufweez 
it is necessary that the wife should exercise the authority of divorcing 
herself at the same mujlis. This is the case when the Tufweez 19 in gen- 
eral terins, that is to say, when the husband simply says,—“ Divorce thy- 
self,” in which case the wife must divorce herself at the same mujlis, 
so also if he says, “ Divorce thyself ¿f or when thou pleaseth.” But if he 
says,—‘* Divorce thyself whenever thou pleaseth,” then it is not necessary 
that the wife should exercise her authority at the same mujlis. See 
Rood-ul-Moohtar, VolameII, -page 780). a ae: ۱ 
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And if the husband says to his wife, “Divorce thyself if thou 
pleaseth ” and another man says to her, <“ Emancipate my slave if thou 
pleaseth, ” and the woman commences with the manumission of the slave, 
before divorcing herself, the authority to divorce shall go out of her hands 
(and vice versa) ; because, (says Mahomed) the reason is this, that the woman 
commenced (or occupied herself with) an act which was other than 
divorce. 


2375. (1475.) A man says to his wife, ک‎ Thou art divorced, if such 
and such a man does not wish thy divorce to-day ;” the so-and-so says 
(before the expiry of the day), “ I do not wish”: the woman shall not 
become divorced ; because (the day not having expired) it is (still) compe- 
tent to him to express a wish in (what remains of) the day. 


2376. (1476.) A man says to his wife, “Thou art divorced once, 
if thou pleaseth : °’ she says, “I will, half of one:” she shall not become 
divorced. 


2377. (1477.) A man says to his wife, ‘“ Divorce thyself once 
completely (bain) if thou pleaseth;” the woman divorces herself once 
by way of a reversible (or Rujus) divorce: no divorce shall be 
caused according to the view of Aboo Yusoof, on whom be peace, and 
that is to be inferred (Kyas) from the view of Aboo Haneefa, on whom 
be peace; (because he held that the exercise of authority must be in 
terms of the authority given). 


2378. (1478.) And if the husband says to his wife, ‘ Divorce 
thyself once, so that I may have power to revoke it, if thou pleaseth;” 
she then divorces herself once (bain or) completely: one reversible (or 
revokable) divorce shall be caused, according to the view of Aboo Yusoof, 
on whom be peace; because the woman’s wish for a (bain or) complete 
divorce, involves her wish for a divorce generally (or unqualified, i. e. 
simple divorce; and an unqualified divorce, that is, a divorce without an 
adjective to qualify it, is always reversible): and no divorce shall be 
caused according to inference (Kyas) from the view of Aboo Haneefa, 
on whom be peace; because the woman has not exercised the wish (with 
such quality annexed to it) as was entrusted to her; and, therefore, 
the divorce shall not be caused; just as if a man says to his wife, 
< Divorce thyself once” and she divorces herself thrice: no divorce shall 
be caused according to the view of Aboo Haneefa, on whom be peace, 
(although three involves one. See paragraph 1471), 


ON CONDITIONS. IN DIVORCE. 202 


8870. 1479.) A man says to another man, “Divorce my Wife, 
of whatever nature God wishes and you wish;” the addressee divorces 
the woman: the divorce shall not be caused. 

So also if the man says to his wife, “Thou art divorced if God 
wishes and you wish:” no divorce shall be caused (even if the woman 
wishes; because in addition to her wish, God’s wish must also be found). 


2380. (1480.) A man says to his wife, ‘‘Thou art divorced if 
thou pleaseth, thou pleaseth, thou pleaseth ;” the woman says, “I have 
wished: ” no divorce shall be caused until she says thrice, “I have 
wished.” 

2881. (1481.) And if he says to his wife, “Thou art divorced; 
whenever (Muta) thou pleaseth;” she says in the same mulis or after- 
wards, “Ido not wish :” her authority shall not go out of her hands 
(because she might wish again, the authority being general). 

So also if he says, “Thou art divorced whenever (Muta) thou 
refuseth (to divorce thyself) ;” the woman says, “Ido not refuse” (the 
force of the condition shall still continue and the divorce shall be caused 
whenever she refuses). 


2382. (1482.) And if the husband says to his wife, ‘Divorce 
thyself thrice, if thou pleaseth ;”’ she says, “I am divorced:” no divorce 
shall be caused (because she has not wished three divorces). 


2388. (1483.) And if he says “ Divorce thyself, if thou pleaseth; ” 
the woman says, “Verily do I wish to divorce myself:” this is void 
(and the divorce shall not be caused; because she has merely expressed a 
wish to divorce herself in future, whereas she ought to have divorced 
herself then and there in the same mujlis, and she cannot exercise the 
authority of divorcing herself afterwards, the conditional sense having been 
expressed by the word “if” and not by the word “whenever” or muta). 


4384. (1484.) A man says to his wife, “ Divorce thyself, when (isd) . 
thou pleaseth ;” the man then becomes insane without any lucid interval ; 
the woman then divorces herself: Mahomed, on whom be peace, says, that 
all matters in which the husband has power of revoking his words, become 
void by reason of his insanity (and in this case his expression amounts 
to giving authority to the wife on his behalf to divorce herself by way 
of Tufweez—See para. 1474—~In case of Tumleek the owner has authority 
to revoke before acceptance by the donee. Therefore, the authority in qies- 
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tion becomes void by reason of his insanity; because the said authority 
was revokable) ; and matters, in which the man has no power of revoking 
his words, are not rendered void by insanity (e.g., “If thou enter the 
house thou art divorced ”). 


9385. (1485.) A man says to his wife, “Thou art divorced if 
thou pleaseth one (divorce), and if thou pleaseth two;” the woman says, 
“JI have verily wished thrice:” she shall become divorced thrice 
(because the effect of and was to give her authority to give three 
divorces (۰ 


2386. (1486.) And if he says to his wife, “Thou art divorced thrice 
and such and such a woman once, if thou pleaseth;” the wife wishes one 
divorce to the such and such a woman; the such and such a woman 
shall become divorced once, and her authority to divorce herself thrice 
shall become void (that is, “If thou pleaseth” being used after both, it 
is not necessary that the wife should express the two wishes at once in 
order to give effect to the expression. She might express her wish in fa- 
vour of the divorce of both, and her wish shall have effect given to it. She 
might wish the divorce of one, and her wish shall, in this case, also have 
effect given to it, but in this case she cannot: after having wished the 
divorce of one, wish the divorce of the other. See paragraph 1474). 


9387. (1487.) A man says to his wife, “If thou wisheth and if 
thou dost not wish, thou art divorced:” this case presents itself in 
various forms. 


One of them is, when the man makes mention of the wish first and 
says, “If thou wisheth and if thou dost not wish, thou art divorced.” 

Or (secondly) he might mention the divorce first, and say, ‘‘ Thou 
art divorced, if thou wisheth and if thou dost not wish. ۳ 


Or (thirdly) he might mention the divorce in the middle of the 
speech andsay, “If thou wisheth thou art divorced and if thou dost not 
° wish. ” 

Each of these three forms subdivides itself into two classes, one of 
which is, when the man repeats the conditional particle and says, “If 
(In) thou wisheth and ¿f thou dost not wish, thou art divorced: or 
(secondly) he does not repeat the conditional particle but uses the con- 
junction (“and” only) and says, “If thou wisheth and dost not wish, 
thou art divorced, ” 
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And words (by which the husband can express the condition on 
which the divorce depends) are (of) three (kinds): wish (or pleasure of the 
woman), and (her) refusal and (her) abomination (or abhorrence on her 
part). 

Then if he does not repeat the conditional particle but uses (only) 
the conjunction, the divorce shall not be caused in any of the three cases, 
whether the divorce is mentioned before the wish, or is mentioned after, 
or is mentioned in the middle; because in the event of the conjunction 
(and) being used (and the conditional particle not being repeated as when 
he says, “If thou wisheth and dost not wish, thou art divorced” or “Thou 
art divorced, if thou wisheth and dost not wish,” or “If thou wisheth, thou 
art divorced and dost not wish,”) the divorce shall relate both to the wish 
and the absence of the wish ; just as if a man says, “If thou eateth and 
drinketh, thou art divorced ;” in which case the divorce has relation to 
both (the acts, so that if she only drinks or only eats no divorce shall be 
caused); but the combination of wish and its absence cannot be conceived 
(at one and the same time), and, therefore, no divorce shall ever be 
caused. 

And if the man repeats the conditional particle and uses the words indi- 
cative of wish before (or antecedently) saying, “If thou wisheth and if thou 
dost not wish, then thou art divorced: ” the divorce shall never be caused ; 
because, in the event of the condition being mentioned before (or antece- 
dently), the divorce appertains both to the wish and the absence of wish; 
just as if a man says, “If thou shalt eat and if thou shalt drink, then thou 
art divorced,” in which case, the divorce is dependent on both the 
events. Therefore, the oath (of divorce) in this case is not valid. 

So also (divorce shall not be caused) if he says, “If thou wisheth 
and if thou refuseth then thou art divorced, ” or if he mentions the word 
<“ Abhoreth ” in the place of “ refuseth. ” 

And if he mentions the divorce before the wish, saying, ‘“ Thou art 
divorced, if thou wisheth and if thou dost not wish;” and the woman says 
in (her same) Mujlis, “I have wished: ” she shall become divorced, on 
account of the existence of the wish: so also if she gets up at the Mujlés, 
before saying anything, she shall become divorced; because in the 
event of the divorce being mentioned first (or antecedently), the divorce 
appertains to either of the two events (and not to both together) ; just 
as if a man says, “Thou art divorced if thou eateth and if thou drinketh.” 
Therefore when (in the case of the divorce under consideration) she says, 
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»» T have wished,” she shall become divorced on agcount of the. existence 
of the wish: so also if she gets up at her Mujlis (or meeting) before 
saying anything, she shall become divorced on account of absence of 
wish (because getting up at the meeting is indicative of absence of wish, 
go also if she does not express a wish or does not stand up and the 6 
changes, then also the absence of wish shall be found). 

And if the man mentions the divorce in the middle and says, “If 
thoa wisheth, then thou art divorced, and if thou dost not wish;” then 
this is tantamount to using ‘‘ divorce ” before both the conditional events, 
for reasons to be found in the Jamai-ool Kubeer. ۱ 

And if the man uses the word “ refuseth,” and mentions ٠“ divorce” 
first, saying, “ Thou art divorced, if thou wisheth and if thou refuseth, ” 
and the woman says, “I have wished” or says, “I have refused:” the 
divorce shall be caused; because either of the two events constitutes the 
condition; and if she gets up at the meeting before saying anything, 
the divorce shall not be caused; because one of the two events (i. e. wish or 
refusal) constitutes the condition, and neither of them is found here. That 
the wish is found wanting (when she does not say anything but gets up) 
is apparent; because ordinarily getting up is indicative of absence of 
wish; and so also refusal is found wanting (when she merely gets up) 
because refusal is an act, and an act is known by the doing of it (Jidd) 
contrary to the case of absence of wish (in which case divorce is caused 
by her getting up, because standing up denotes absence of wish). And 
both wish and refusal are expressed by word of mouth, and not by an act 
of the mind: and abhorrence is tantamount to refusal. 


And if the man mentions divorce in the middle, and says, ‘If thou 
wisheth then thou art divorced, and if thou refuseth ;” then this is tanta- 
mount to his mentioning divorce before (or antecedently). 


Mohamed, on whom be peace, says, that all this is when the man lias 
no (particular) intention for anything (that is, when he has no intention 
of causing divorce immediately or of making it conditional), but if the 
man intends the causing of immediate divorce, and not making the same 
conditional, the divorce shall be caused in all cases, whether the man 
mentions the divorce first, or mentions it last, or mentions it in the middle; 
because when the man intends the immediate causing of a divorce, he in 
effect says, “ Thou art divorced, whether thou wisheth or dost not wish” 
(arid in this view the conditional meaning of the word “if” is avoided), 
or says, “Thou art divorced, whether thou wisheth or thou refuseth. ” 
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And if the husband (instead of saying, “Thou art divorced, if 
thou wisheth and if thou refuseth) says to his wife, ‘“‘ Thou arb 
divorced when (Muta), thou wisheth and thou refuseth,”’ then this 
(ia not confined to the same meeting but) relates to the same meeting 
or to another meeting (that is, it is not necessary that her wish or refusal, 
should be expressed at the same meeting as in the case when the con- 
dition is expressed by “‘if;” with the word “ Muta,’ the wish or refusal 
might be expressed at another meeting and whenever expressed, the clause. 
would be operative): and she shall not be divorced until she says, “I 
have wished” or “I have refused;”’ contrary to the case where the 
man says, “Thou art divorced, if thou wisheth and thou refuseth,’’ 
because this (latter) case is confined to the same meeting (that is, in this 
case the woman must express her wish or refusal at the same meeting) ; 
so that (in the case of “if ”) if she uses words indicating either of the 
two conditions (of wish or refusal), her authority ceases (and one divorce 
shall be caused if she says “I have wished,’ and her right to divorce herself 
ceases there, and she cannot cause another divorce by saying “I refuse :”) 
but the expression “when” (Muta or “whenever,” or “at any time ”) is used: 
for time, and therefore her authority shall' not cease if she uses one of the 
expressions on which the condition depends (those expressions being “I 
wish” or “ I refuse;” but on the other hand, having caused one divorce on 
herself by the use of one expression, she can cause another by again using: 
the same expression or the other expression ; in. other words, by the use of 
this word Muta, the authority is capable of repetition). Dost thou not 
see (an argument to shew that by. the use of the expression “ Muta,” the 
authority is not confined to the same meeting) that if the hushand says 
to his wife, ‘Thou art divorced, at any time (Muta or whenever): thow 
wisheth,” and, the woman says at the same meeting or afterwards, 1 
do not wish,” her authority does not go out of her hands, and it ia 
competent to her to “ wish” the divorce after this. 

So also if he says, “ Whenever (Muta) thou refuseth (this is also 
not confined to the same meeting). 


2388. (1488.) And if the husband makes the divorce dependant 
on the wish of God saying, “ Thou art divorced, if it pleaseth God,” or- 
says, “if God likes it,” or “if God consents,” or “if God intends,” . 
or “if God has destined,” divorce shall not be caused (because عمط‎ 
body knows whether God wishes or not). 

So also if he says, “Thou art divorced, what God pleaseth” or 
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says, “Thou art divorced only if it pleaseth God,” or says, “If God 
does not wish. ” 


9389. (1489.) And if he says, “Thou art divorced howsoever (Kaifa 
— whether reversible or irrevokable) God wisheth:” one reversible divorce 
shall be caused (because the fact of divorce is not dependent on God 
but only its quality; and in the absence of specification, the Shera says 
that by the use of the expression, “Thou art divorced” one reversible 
divorce shall be caused, and, therefore, that must be God’s wish). 

So also (one reversible divorce shall be caused) if the husband 
says, “Thou art divorced, although God wisheth (i.e., whether God 
wishes or not). 


2390. (1490.) And if the husband says, “If it pleaseth God, then 
thou art divorced: the woman shall not become divorced, according to 
all (that is, Aboo Huneefa, Yusoof and Mohamed. See paragraph 1488). 


2391. (1491.) Andif hesays, ‘If it pleaseth God, thou art divorced 
(omitting the word “then” before ‘“‘thou:”) the woman shall not 
become divorced, according to Aboo Yusoof, on whom be peace; but she 
becomes divorced according to Mohamed, on whom be peace; (because 
the latter says that when the word connecting one part of the sentence 
with the fother is wanting, then the last part must be treated as an 
independent sentence). But the Fatwa is according to the view of 
Aboo Yusoof, on whom be peace; (because in the effectual clause following 
the conjunction “if,” the word “then” is not always used). 

So also if he says, “If it pleaseth God and thou art divorced; 
(according to Aboo Yusoof no divorce shall be caused, but according to 
Mohamed, it shall be caused). 


2892. (1492.) Aboo Yusoof and Mohamed, on whom be peace, have 
differed whether —in the event of the divorce clause being joined to the ex- 
ception (viz., the words, “If it pleaseth God”) under circumstances where 
the exception is valid (or effectual and not surplusage, it being surplusage 
if for instance it is used after a break and some time after the use of the 
expression, “Thou art divorced”)—the whole put together (that 
is, the whole of the expression, “ Thou art divorced if it pleaseth God” 
or “If it pleaseth God then thou art divorced ”) constitutes an oath (which 
the expression undoubtedly would have been if instead of the conditional 
clause being the wish of God, any other conditional clause had been used): 
Aboo Yusoof, on whom be peace, says, that the same amounts to an oath, 
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so that if a man says to his wife, “If I shall take oath by thy divorce, 
then my slave is free” and he then says to her, “Thou art divorced, if 
it pleaseth God” and he says so ina way so that the exception (that is, 
the expression “if it pleaseth God”) is valid according to both Aboo 
Yusoof and Mahomed, then the man shall commit a breach of his 
oath, according to Aboo Yusoof, on whom be peace, but Mahomed, 
on whom be peace, says, that (the expression “ Thou art divorced if it 
pleaseth God”) does not amount to an oath, and the man shall not 
commit a breach of his oath (regarding the freedom of the slave). 

And regard being had to the same difference of opinion, if the 
man says to his wife, “Thou art divorced if thou enter the house 
and my slave is free if thou speak to so and so if it pleaseth God ;” (the 
meaning of it being that ‘Thou shalt be divorced in the event of thy en- 
tering the house, if it pleaseth God, and my slave shall be free in the event 
(of thy speaking to the so and so, if it pleaseth God;”) then, according 
to the view of Mahomed, the exception shall relate both to the divorce and 
the manumission (and not only to the manumission, to which it adjoins), and 
according to the view of Aboo Yusoof, on whom be peace, the exception 
shall relate (only) to the second oath (and shall not apply to both) just 
as if instead of using the exception, the man had used a condition. 
(That is to say, an oath or Yameen must always follow the preceding clause 
without intermission ; and according to Mahomed’s view an exception is 
not an oath, but is an avoidance of what precedes; therefore, not being 
an oath, the rule, which requires absence of intermission, does not apply, 
so that the exception shall relate to both the clauses; but Aboo Yusoof 
says that the exception being an oath, its operation shall be confined to 
the clause to which it is joined without intermission and break). 


9393. (1498.) And if the man says to his wife, “Thou art divorced, 
with the intention of God” or “ with God’s love” or “with God’s 
pleasure?’ or “with his consent” (that is, if God intends or loves 
divorce, or is pleased with or consents to divorce); the woman shall not 
become divorced. 

So also if instead of “ with (bat) ” he uses the word “in (or fee)” 
and says, »“ Thou art divorced in the will of God ’’ or “in the intention 
of God ” or “ in the command of God” or “in the mandate of God” 
or “in the decree of God” or ‘‘in the power of God” or “in the 
destination by God,” the woman shall not be divorced (see paragraph 
1395 as regards the use of the word in or “ fee.’’) 


208 THE TAGORE LAW LECTURES, 1801-92. 


9604. (1404.) And if he says, “Thou art divorced in the knowledge 
of God” or “in his knowing,” the woman shall become divorved 
(because the expression means “If God knows;” but God knows every 
thing); and if he uses the particle “dam” (or for) saying, “Thou art divorced 
fer the wish of Ged” or “for his love (of divorce)” or “for the 
deeree of God” or such like oxpressions, the woman shall become 
divorced, (because there is mo condition here. See paragraph 1895). 

And if he says, “Thou art divorced with the aid of God” or 
< with the command of God” or “ with the decree of God” or “ with 
the knowledge of God” or “with the power of God,” the woman 
shall become divorced. 


2395. (1495.) And one of the conditions for the validity of the 
exception (that is, to make it operative and effectual) according to our 
Mashaikhs, on whom be peace, is, that the exception should be capable of 
being heard (that is, it must be audibly uttered) so that if a human being 
should take his ear close to the speaker’s mouth, he may hear it: and it 
is valid for the deaf to use the exception. 

_And another condition relating to the validity of the exception is, 
that the same should be joined (to the preceding clause): and the 
exception does not become disjoined (interrupted) by the taking of breath, 
(See paragraph 1524 post and Vol. I, Futawai Alumgeree, page 636) or 
by sneezing, and not by belching (See paragraph 1524 post) : and (use of 
words) addressing the object (Nida) between the exception and what has 
preceded it, does not amount to an interruption (so as to invalidate the 
exception) ; so that if a man says, °“ Thou art divorced, Oh Oomra, if it 
pleaseth God,” the exception is valid; so also if he says, “Thou art 
divorced, Oh adulteress, if it pleaseth God,” the exception is correct; 
so also if he says, ““ Thou art divorced thrice, Oh such and such a woman, 
excepting once,” the exception of one divorce shall be valid, and two 
divorces shall be caused: and if he says, “Thou art divorced so that 
thy heart might gladden, if it pleaseth God,” these words (which are 
Lugho or unnecessary) shall be held to have caused a break, and, therefore, 
the divorce shall be caused, and the exception shall not be valid (or 
operative and effectual). 

9896. (1496.) A man says to his wife, “Thon art divorced, if it 
pleaseth God thou art divorced: ” according to us the exception shall 
relate to the first clause, and one divorce shall be caused (immediately) as 
the effect of the second clause; but according to the view of Zoofar, on 
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whom be peace, the exception shall relate to both the clauses, and nO 
divoree shall be caused. 

2897. (1497.) And if the man says, “Thou art divorced thrice: if 
it pleaseth God thou art divorced:” the woman shall become once 0 
immediately. 

2398. (1498.) And if the man says, “Thou art divorced once: if 
it pleaseth God aud thou art divorced twice if it dées not pleasé God: ” 
the learned lawyers have said that no divorce shall be caused. And this 
answer is obvious according to Mahomed, on whom be peace; because 
according to him, the exception avoids the result whether it is uséd 
before or after (See paragraph 1191); and the man’s expression, ۶ 
it pleaseth God” and his expression, ‘If it does not please God” are 
each of them exceptions, and, therefore, each expression of divorce is 
rendered void. (See paragraph 1492). 

But according to the view of Aboo Yusoof, on whom be peace, 
exception is a condition, and, therefore, the first (expression of) divorce 
shall depend on the will of God, and the second (expression of) divorce 
shall depend on the absence of God’s pleasure; and the pleasure of 
God is hidden from us, and we cannot be aware of its existence until 
it ig made known, and therefore divorce shall not be held to have 
taken place; and because, on account of the second expression, the divorce 
is made dependent on the absence of God’s pleasure, therefore, if we hold 
that that divorce has taken place (as the result of the second clause) then (it 
follows that) God’s pleasure has become known, (because nothing in the 
world takes place except by the will of God, and therefore the divorce, 
which we have assumed to have taken place as the result of the second 
expression, must be on account of the will of God) and therefore the second 
expression (itself) becomes nullified (because it deals with the absence 
of the will of God, and here we have got divorce as the result of the will 
of God) whilst at the same time operation has been given to it (on the 
assumption that the divorce has taken place); and therefore the divorce 
shall not be valid. 

2399. (1499.) And if a man says to his wife, “Thou art divorced this 
day once, if it pleaseth God, and if it doth not please God (to-day) then ` 
two divorces,” and the day expires, and the woman is not divorced (that is, 
the husband does not give a divorce, and she does not become divorced as 
a consequence of the first clause on account of the exception; thus shewing 
that it has not pleased God that she should become divorced), Aboo 
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Yusoof, on whom be peace, says, that two divorces shall be caused; because 
if it had pleased God that one divorce should be caused, God would 
have necessarily caused to be pronounced from the man’s lips one divorce 
on that day, and, therefore, when the day expired, and she did not become 
divorced, God’s pleasure became non-existent; but if the man divorces 
her once that day, then more than that shall not be caused. 


9400. (1500.) And if the man says, “Thou art divorced thrice and 
thrice, if it pleaseth God:” then according to the view of Aboo Haneefa, 
on whom be peace, the woman shall become thrice divorced (as the result 
of the first portion of the expression, which is not made dependent on the 
will of God, there being an interruption or break). 


2401.- (1501.) So also if a man says to his slave, “Thou art free 
and free, if it pleaseth God:” the slave shall become free according to 
Aboo Haneefa (as the result of the first portion of the expression which 
is not made dependent on the will of God); because the second asseve- 
ration is a surplusage (because the slave could only be free once for all), 
and, therefore, it shall be held to have caused a break between the ex- 
ception, and what precedes it: and his two companions have said that 
the exception is valid and no divorce or freedom shall be caused. 

And as the result of this difference, if the man says, “Thou' art 
divorced thrice and once if it pleaseth God:” then according to Aboo 
Haneefa, on whom be peace, three divorces shall be caused (because the 
mention of one after three is Zugho or surplusage, as three includes one). 

And if the man says, “Thou art divorced once and thrice if it 
pleaseth God, the exception shall be valid, according to them all (because 
the mention of three after one is not Lugo or surplusage, and, therefore, 
the exception shall be valid, and the divorce shall not be caused). 


2402, (1502.) A man divorces his wife thrice; then two just men 
depose before him, “ You verily used the exception (Jetisna, or the words 
‘if it pleaseth God’) adjoined to the words of divorce;” and the man 
does not remember this circumstance: the learned lawyers have said 
that if the man, when in a state of anger, gets into such a condition 
that, what he does not intend escapes his mouth, and that he does 
not remember what escapes his mouth, then it is permissible to him 
to believe the statement of the witnesses, otherwise not. 


2408. (1503.) When a woman claims a divorce (that is, lays a claim 
before the Kazee that her husband had divorced her); and the husband 
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says (to the Kazee), “I said to the woman, ‘thou art divorced, if it 
pleaseth God ;’” and the woman falsifies him regarding his allegation of 
having used the Istisna (or exception): it is said in the Zahir-i-Rawayet, 
that the word to be accepted is that of the husband; but, according to 
some of the modern writers, the word of the husband shall not be ace 
cepted unless supported by proof by witnesses (byyuna); but if the 
husband says to the Kazee that what he did was that he said “I 
divorced thee yesterday, and I said if it pleaseth God,” then, according to 
the Zahir-i-Ruwayet, the word to be accepted shall be that of the 
husband. 

And it is stated in the Nuwadir, that there is a difference between 
Aboo Yusoof and Mahomed, on whom be peace: the author of the 
Nawadir then goes on to say that, according to the view of Aboo Yusoof, 
on whom be peace, the word of the husband shall be accepted, and the 
divorce shall not be caused; but that according to the view of Mahomed, 
on whom be peace, the divorce shall be caused and the word of the husband 
shall not be believed; and this (latter) view is that which is accepted, 
and the Futwa is given accordingly in order to be on the safe side (and 
to keep to the side of caution) in the matter of a woman’s person in 
these times when people are prone to mischief. 


2404. (1504.) Andif the husband has divorced his wife in the 
form of a Khoola (without the husband at the time of the divorce making 
any mention of the exchange or consideration for the Khoola); and the 
husband then claims to have used the exception in the Khoola: then, 
according to the Zahir-i- Ruwayet, this, (that is, Khoola) and divorce (See 
paragraph 1503) are equal (in respect of the effect of the use of the 
exception) ; but if the husband mentions the exchange or consideration 
in the Khoola saying, “ I have given thee thy Khoola in consideration of 
80 much, and thou hast accepted;’’ the husband then claims to 
have used the exception: Isam and others have said that the man shall 
not be believed by the Kazee when he accepts property (or reward) for 
the Khoola: and by “accepts property (or reward) for the Khoola,” 
they mean the mention of consideration in the Khoola and not really 
receiving the consideration ; and just as the Kazee will not believe the 
husband in what we have stated (viz., that he used the exception) the 
woman also will not believe him (and will not live with him). 


And if witnesses depose to the Koola or divorce (having been given 
by the husband) without the exception: it is said in the Syur-ool Kabeer 
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(that this question, whether the exception was used or not shall have to 
be treated in the following way) that when the husband and wife differ, 
the man saying, ‘‘I said Messiah is son of God as the Christians say” 
(when the man shall not become a Kafir and the marriage shall not be 
annulled) ; but the woman, on the other hand, says thou didst not say “as 
the Christians say” (the effect of which is to make the man a Kafr 
When the marriage shall be annulled) : the word to be accepted shall be 
that of the husband, on his oath: (so also in the case of the dispute 
regarding ‘the use of the exception, the husband’s words shall be 
believed). 

And if the woman produces witnesses, who say, “ We did hear the 

husband say ‘ Messiah is the son of God’ and that the husband did not 
pay anything else;”’ whilst the husband says, “I said ‘as the Christians 
say,’ but they did not hear: ” the Kazee shall verily give effect to the 
evidence of the witnesses (of the woman) and shall effect separation 
between him and his wife, (and according to this analogy the case 
involving exception must also be treated in the same fashion). 
_. But if the witnesses (cited by the woman) say, we do not know whether 
the man said this or not (that is, whether the husband used the words “as the 
Christians say”) but that we did not hear from thehusbandanythingbesides 
his words “ Messiah is the son of God: ” the Kazee shall not believe the evi- 
dence of the witnesses (because they cannot say whether the words were 
used or not) until those witnesses depose that the husband did not say, with 
the words, “ Messiah is the son of God” other words (to the effect “as 
Christians say.”) And the learned lawyers have treated the husband’s 
glaim of having used the exception whilst divorcing his wife in the same 
way as the above case. 

Shamsh-ool Ayma Sarukhsy, on whom be peace, has said, that this is 
one of those cases in which evidence of a negative fact is accepted. 

` . And if the exception has come out of his mouth without his inten- 
tion, or if he has used the exception without knowing its meaning, the 
effect of the same is already stated. (See paragraph 997.) ۱ 


2405. (1505.) A man says to his wife, ‘“ Thou art divorced, and 
divorced, and divorced, if it pleaseth God: ” the exception is correct, and 
the divorce shall not be caused ; (because repeating divorce three times is 
saying, “Thou art thrice divorced,” and, therefore, there is no break or 
interruption ; but if he had repeated divorce four times, there would. have 
been a break). ۱ 
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2406. (1506.) And if the man says, to his wife, “Thou art divorced, 
and divorced, and divorced, and divorced, if it pleaseth God:” the learned 
lawyers have said that, according to inference (Kyas) from what Aboo 
Huneefa, on whom be peace, has said, three divorces shall be caused ; 
because something (that is, the fourth word of divorce which is a surplus- 
age) intervened between three divorces and between the exception, which is 
of no effect, and therefore that thing is (Lugho or) a mere surplusage; and 
therefore the exception shall not be correct (or operative,) just as if 
the husband after mentioning three divorces makes a pause before coming 
to the exception. 

And according to the view of Aboo Yusoof and Mahomed, on whom 
be peace, no divorce shall be caused. 


2407. (1507.) Moulana (Kazee Khan, the author of these Futawa), 
on whom be peace, has laid down that, if the husband says to his wife, 
“Thou art divorced twice and twice, except one,” then the woman shall 
become thrice divorced (because the exception here takes away one out 
of two plus two (and no Lugho matter intervenes). 


2408. (1508.) And if the husband says to his wife, <“ Thou art 
divorced twice and twice except twice: “ two divorces shall be caused. 


2409. )1509.( And if he says, “ Thou art divorced twice and twice 
exeept thrice:”’ the woman shall beeome thrice divoreed; because it is 
not possible to give effect to this expression as an exceptian of three 
from two, whether it be the first two or the second two; and it is not 
possible to give effect to the expression as an exception of three from 
the two twos taken together; (because an exception relates to that to 
which it is nearest, see Futah-ool Kadeer, Vol. 2, page 233); the expression 
therefore becomes an exception, so that one and a moiety must be taken 
out of each of the two twos, and, therefore, the exception nevessarily 
becomes void. (See Rudd-ool Moohtar, Vol. 2, page 845, and Futawai 
Alumgeree, Vol. I, page 638, and Door-ool Mooktar, page 250 of the Edi- 
tion of 1856. In causing divorce a fraction is taken as a full number, but 
in excepting a fraction the fraction nullifies the whole of the exception, 
See paragraph 1534 post. Be it noted that the second “twice” is not a 
Iugho or surplusage; because after two divorces the man still has موم‎ 
divorce in his power ; but if he says, “ Thrice and thrice except four ” as 
in paragraph 1512 post, the second thrice becomes a surplus interruption, 
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and therefore the exception in this case is void on account of the inter- 
vention of a surplusage. See also paragraphs 1582 and 1551 post). 


2410. (1510.) When a man says to his wife, “‘Thou art divorced 
four times except three: ” one divorce shall be caused. 


2411. (1511.) So algo if he says, “Thou art divorced ten times 
except nine: '' this shall amount to one divorce. 


2412. (1512.) And if the husband says to his wife, “Thou art 
divorced thrice and thrice excepting four :” Aboo Huneefa, on whom be 
peace, says, that three divorces shall be caused; because the second 
<“ thrice” is a surplusage, and, therefore, the same becomes an interrup- 
tion between the exception and the word “thrice” mentioned first. 
And Mahomed, on whom be peace, says, that two divorces shall take 
place ; because the husband joined the first “three” to the second 
<“ three,” by the conjunction ‘and,’ and he, therefore, in effect said, 
“ Thou art divorced six times except four; ” and, therefore, two divorces 
shall be caused. 


2413. (1518.) And if the husband says, “ Thou art divorced thrice 
except once and twice:” it is reported from Aboo Huneefa, on whom 
be peace, that he held that three divorces shall take place; (because the 
exception is void being an exception of a thing from itself) just as if he 
had said, “Thou art divorced thrice except thrice.” And Aboo 
Yusoof, on whom be peace, says, that two divorces shall be caused; 
(because the exception of “ once ” having become operative on 
account of its close proximity to the word “except,” there remained 
two; and if from this two, the two involved in the word “twice” is also 
to be excepted, then there will be an exception of three from three; see 
paragraph 1516 post); and therefore the exception of “once” is valid, 
and that of the rest void. 


2414. (1514.) And if the man says, ‘ Thou art divorced once, and 
once, and once, except three :” the woman shall become thrice divorced, 
just as if he had said, “ Thou art divorced thrice except thrice.” 


9415. (1515.) So also if the man says, “Thou art divorced once, 
and once, and once, except once, and once, and once:” the woman shall 
become thrice divorced (the exception is inoperative, as it amounts to an 
exception of the thing from itself). 
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9416. {1516.) And if a man says to his wife, “Thou art divorced 
thrice, except once, and once, and once:” the woman shall become 
divorced thrice; because the man has brought together the things excepted, 
by the conjunction “and” so that the husband in effect says, “ Thou 
art divorced thrice except thrice.” 

And Aboo Yusoof, on whom be peace, says, one divorce shall take 
place, and the exception is correet (or valid and operative) in respect of 
the first “one” and the second “ one ; ” because this amounts to excepting 
a smaller from a larger quantity (that is, it amounts to excepting two 
from three) and that the exception of the remainder (that is, the third 
“one”) is not correct, in order to avoid the result of excepting a thing 
from itself. ; 


2417. (1517.) And if the man says, “Thou art divorced thrice 
except once or twice,” and dies before explaining himself (whether he 
intended to give effect to the expression “once” or to the expression 
“twice”? contained in the exception in the alternative form) then, accord- 
ing to some traditions from Aboo Yusoof, on whom be peace, one divorce 
shall be caused; but two divorces shall be caused according to Mahomed, 
on whom be peace: so that according to Aboo Yusoof, on whom be peace, 
the (result is that the) exception operates on the larger number (of the 
two numbers mentioned in the exception, that is, two) and the divorce 
caused is confined to the smaller number (that is one); but according to 
Mahomed, on whom be peace, the number excepted is the smaller number 
(of the two numbers mentioned in the exception, that is, one) and there- 
fore two divorces shall be caused. But on the other hand, it is stated in the 
book on Wusaya (or Wills) that in case there is a doubt as to the operation 
of the exception (and the doubt arises when the two numbers are used in the 
alternative as in the case given, and the doubt is, whether it will operate as 
regards ‘‘once” or “ twice”) then according to the view of Aboo Yusoof, on 
whom be peace, the exception must relate to the smaller number (that is, 
the lesser of the two excepted things must be excepted) because, according 
to him (that is, Aboo Yusoof), exception means deducting; and when doubt 
arises whether a smaller number ora larger number is to be excepted, then 
only that is to be excepted regarding which there is certainty; (e.g., in 
the case given the doubt is whether two is excepted or one is excepted; 
then if we hold that two is excepted, that two includes one, and therefore 
there is no doubt as to one, and therefore one should be excepted and two 
divorces should be caused); but that, according to the view of Mahomed, on 
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whom be peace, exception means (antl implies) a statement of the re- 
mainder after (having deducted) the thing éxceptéd, and, therefore, any 
doubt which arises regarding the exception effects thé whole of the 
éxpression with doubt, and therefore nothing shall be established (by the 
whole of the expression) but that in regard to which there is (absolute) 
coitainty (and, therefore, in the case given, doubt arises whether the whole 
expression meant to assert one or two: if the exception relates to one, 
then the expression means to assert two, but if the exception applies to 
two, then the expression means tò assert one; therefore the certainty 
is, that the expression meant to assert one). 

And it is stated in the chapter on Ikrar when a man says to another, 
“For thee, are due against me a thousand except hundred or fifty,” then it 
is stated in the Nuwadir af Aboo Soolyman, on whom be peace, that 
what is due against the man is nine hundred and fifty (relying on the 
view of Aboo Yusoof, that exception means taking off, and therefore what 
is certain must be excluded) : and it is stated in the traditions from A boo 
Hufs, on whom be peace, that what is due against the man is nine 
handred; and this latter view is correct (relying on the view of Mahomed 
that the whole must be taken as a net statement, and therefore that in 
which there is doubt must be thrown away). 


9418. (1518.) A man says to his wife, “Thou art divorced thrice 
except something: ” she shall become divorced twice according to the 
Kazeé (because the exception shall apply to one, that being certain). 


2419, (1519.) When a man says to his wife, “Thou art divorced 
thrice except once to-morrow” or says, “ Except once, if I speak to © 
and so:” no divorce shall be caused before the morrow arrives, or before 
the speaking takes place: and in the event of the speaking taking place 
or the morrow arriving, two divorces shall take place; because the 
principle is, that the thing from which something is excepted must be 
of the same quality (jins —kind or genus) with the thing excepted, and, 
therefore, when the thing excepted is made dependent on another thing 
or is referred to the morrow, then the thing from which exception is 
made must also be made dependent on that other thing or must refer 
to the morrow (and therefore no divorce shall be caused immediately). 


9420. (1520.) When a man says to his wife, “Thou art divorced, 
Oh adulteress, thrice :” Aboo Haneefa, on whom be peace, says, that the 
woman shal become thrice divorced, but there shall be no punishment 
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for the man (for false imputation of adultery) nor will Lian be necessary 
on him: but Aboo Yusoof, on whom be peace, says, that the woman shall 
be divorced once (that is, as the result of “Thou art divorced”) and the 
man shall be liable to punishment, because the consequences of a false 
imputation (Kusuf or accusation) of adultery are more severe than the 
consequences of a divorce, and, therefore, the expression of adultery 
(that is, the man’s expression ‘Oh adulteress’) shall be held to have 
caused a break between the word, ٠“ thrice” and the word “ divorced ;” 
and therefore one divorce shall be caused, (because the interruption caused 
does away with the effect of the expression “thrice” and the word “thrice” 
shall not relate to divorce atall, not being adjoined to divorce; but, on 
the other hand, Aboo Haneefa says, it must be read as occurring without 
any break at all and as relating to divorce). 

2421, (1521.) And if aman says to his wife with whom he has 
not had sexual intercourse, “ Thou art divorced, divorced thrice: ” only 
one divorce shall be caused (because one divorce is sufficient for her). 


2423. (1522.) A man says to his wife, “Thou art divorced thrice, 
therefore know thou, if God pleaseth:” the exception is valid (and operative 
and effectual, because the expression, “Therefore know thou” is not the 
introduction of unconnected words, and those words do not cause a break 
or interruption, and there shall be no divorce; the word “therefore ” shew- 
ing that it is a part of the first expression). 

2423. (1523.) Ifa man says, “Thou art divorced thrice, know 
thou, if God pleaseth ” or says, ۶۲“ Go thou, if God pleaseth: ” she shall 
become thrice divorced, and the exception shall be void (because the 
expression, “Know thou” without being introduced by “ therefore ” 
shews that it is an independent speech not related to the first portion 
of the sentence). 

2424, (1524.) A man takes oath by the divorce of his wife and in- 
tends (that is to say, has a mind) to say at the end, “ If it pleaseth God,” 
when some person stops his mouth; then if he mentions the exception, after 
the person has let go his hold on his mouth, and mentions it immediately 
after (Mousoolan) the hand is removed from his mouth, the excep- 
tion shall be correct (and operative or effectual), just as in the case of 
interruption caused between divorce and exception, by sneezing or 
belching (in which case the exception is valid, and no divorce is caused, 
see paragraph 1495), 

28 
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2425. (1525.) A man intends to administer oath to another man, 
but fears that the swearer might use the exception: then the device in 
this matter for the man first mentioned is, that he should command the 
other man to say immediately after his oath and as adjoined to it 
(Mousoolan), “ God is pure” or “ I ask pardon from God,” or to use such 
an expression that the exception would be invalid after it. 


9496. (1526.) A man says, “ By God I will not speak to so and so, 
may God pardon, if it pleaseth God:” the learned lawyers have held 
that this, in case of an oath relating to divorce, shall amount to an excep- 
tion, morally speaking, (but according to the Kazee it shall not so amount, 
there being interruption, and therefore the Kazee shall not decree 
divorce). 


9427, (1527.) A man says to his wife, “Thou art divorced thrice or 
not (4u la),” and the Persian of it is “ or not : no divorce shall be caused. 
So also if he says, “Thou art divorced and except (Wo ill1)”? and the 
Persian of it is, “and but ” (no divorce shall be caused). 


2428, (1528.) So also (no divorce shall be caused), if he says, 
« Thou art divorced thrice if it be (In kana) and the Persian of it is “if it 
be.” So also if he says, ‘Thou art divorced thrice if (tn) ” and the 
Persian of it is “ if (or) Agur.” 

So also if he says, “ Thou art divorced thrice, if not (tn lum)” and 
the Persian of itis “if not— Agur-na.” 

So also if he says, “Thou art divorced thrice if it be not (In lum 
yukoon) ” and the Persian of itis “ Agur na buwud—if it be not.” 

Because all these expressions are expressions indicative of condition; 
and whenever a condition adjoins the effect, the condition takes away 
from the effect the quality of instantaneous operation (or Tunjeez and 
Eekaa). 


9499. (1529.) A man takes an oath on the divorce of his wife 
that he will not speak to so and so except by mistake (saying, “I will 
not speak to so and so for ever except by mistake; and if I speak except 
by mistake, my wife is divorced); he then speaks to the so and so by 
mistake, and then speaks to him knowingly: he shall commit a breach of 
his oath, because what he excepted was “speaking by mistake” from 
absolute speaking and, therefore, what remains over and above the speak- 
ing by mistake, remains included in the oath (that is, the oath includes 
intentional speaking). 
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2480. (1580.) And if a man says to his wife, “ Thou art divorced 
if I speak to so and so unless I do so by mistake” (Zila un) and speaks 
by mistake, and then speaks knowingly: he shall not commit a breach of 
his oath, because the expression “unless ” (Illa un) is used to shew 
the point of limit (or Ghait, that is, the oath means, ‘I will not speak 
to so and so up to the time I forget,” therefore when he forgets, the 
prohibition reaches its point of limit, and the oath comes to an end, 
contrary to the case in 1529, where the limit of absence of speaking is not 
a mistake). God says [see Vol. I. of these Lectures, page 12, paragraph 
75 (71),] “ You will not (yourself) take it unless (or Illa un) you shut 
your eyes to it;” and he intends by this, Ghait or termination (that is, 
the period of not taking lasts as long as the eyes are open, and the period 
of not taking terminates by the closing of the eyes, and therefore tke 
closing of the eyes is the Ghait or termination of the period of not tak- 
ing). Therefore, if he speaks by mistake, his oath comes to an end, and 
he shall not commit a breach of his oath afterwards. 


2431. (1531.) A man says to another, “I shall certainly come to 
thee up to (Ila) ten days except that (Illa un) I am dead” and intends in 
his mind, “If Ido not ever die;” (that is, “I shall certainly come 
to thee within ten days if I live for ever, and if I do not live perpetually 
but die like others, I shall not come) ;” then if his oath is in reference 
to God, he shall not commit a breach of his oath (because the words are 
open to the construction which the man says he intended); but if his 
oath relates to divorce or emancipation, he shall not be believed (because 
the apparent meaning of his oath is, “If I live for ten days I shall come 
to thee within ten days). 


2439, (1532.) A man says to his wife, ‘“ Thou art divorced twice 
and once, except once:”’ two divorces shall be caused, because bringing 
together one and two by the conjunction “and ” is the same as expressing 
a collective sense by a collective expression; so that he in effect says, 
“Thou art divorced thrice except once,” therefore two divorces shall be 
caused. (See paragraphs 1509 and 1551 post). 

2488. 1533.) And if a man says to his wife, “ Thou art divorced 
thrice, other than (Ghyr) three, other than two:” then Mahomed, on 
whom be peace, says that two divorces shall be caused. 

And if he says, » Thou art divorced ten times, except nine, except 
one: two divorces take place. 
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And the principle in these cases (where after one number, there are 
two or more numbers mentioned by way of exceptions, see Rudd-ool 
Moohtar, Vol. II, page 847), is, that the first mentioned number shall be 
put on the right hand (1.¢., on the left hand in English), and the second 
number shall be put on the left hand (7.¢., on the right hand in English), 
and then the third number shall be placed again on the right hand و.6.؟)‎ 
on the left hand in English), and then he shall subtract the sum of what 
is on the left side رره.ة)‎ on the right side in English) from what is on the 
right side (t.e., on the left side in English), and what remains on the 
right side (i. e, on the left side in English) after the subtraction, shall 
denote the number of divorces caused on the woman— 


3 first mentioned; 3 second mentioned. 
2 third mentioned. 


5 
5 minus 3=2 
10 9 
1 
11 
11 minus 9-2. 


2434. (1534.) And if he says, “Thou art divorced thrice except 
one or half of one:” three divorces shall be caused; because the man 
creates a doubt in the thing excepted (by using the word “ or”): and 
therefore the least number is the thing excepted, (see paragraph 1517), 
so that he, in effect, says, “Thou art divorced thrice except half of one” 
(and the exception of a fraction is not valid, see paragraphs 1509 and 
1551; what is certain shall be excepted and that is half : therefore “one ” 
goes for nothing, but half for the purposes of exception amounts to 
nothing ; therefore nothing is excepted). 


2435, (1585.) So also if the man says, “ Thou art divorced thrice 
except once or nothing:” three divorces shall be caused, because 58ء‎ 
no exception. ھ8‎ 

2436. (1536.) When a man says to his wife, “Thou art divorced 
twice, and twice and twice except four:” she shall become divorced twice. 

And if he says, “Thou art divorced, thou art divorced, thou art 
divorced except once;”’ three divorces shall be caused (because there being 
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no “ and ” the exception shall relate to that which precedes it, and there- 
fore this is a case of exception from the thing itself, and therefore the 
exception is void). 

So also if he says, “ Thou are divorced thrice, except once and once 
and once ;” she shall become divorced thrice (the exception being void as 
being the exception of a thing from itself). 


2437. (1537.) A man says to his wife, ‘“ Thou art bain (completely 
divorced)’ intending thereby ‘thrice except once:” the woman 
shall become twice bain (that is, she shall become twice divorced and 
the two divorces shall be of the dain character). But Mahomed, on whom 
be peace, says, that she shall be once (bain or completely) divorced (the in- 
tention being disregarded, and the exception is disregarded, because he, 
in effect, says, “ Thou art divorced once, except once.) ” 


2438. (1538.) So algo if he says, “Thou art divorced thrice all 
bain or complete except once:” she shall become twice completely 
divorced. 


2439, (1539) And if he says, “Thou art divorced thrice com- 
pletely except.once,” or says, “thrice al-bultuta (cut off) except once,” two 
revocable divorces shall be caused (because when he uses.the word bain 
in the plural number and says “ all bain ” as in paragraph 1588, this means 
that each divorce is bain ; when he says thou art divorced thrice coms 
pletely as in this paragraph, this means that three divorces shall, according 
to law, make you bain ; therefore two divorces shall take place, but 7 
shall be of the Rujue or revocable character). 


2440. (1540.) So also if he says, “ Thou art divorced thrice — 
one bain” or “One cut off or al-butiuta:” two revocable divorces 


shall be caused. 


2441. (1541.) And if he says, “ Thou art divorced thrice (which 
are) unlawful except once : she shall be divorced twice with the husband 
having power of revocation: (it is prohibited to give three divorces at 
once ; the man shall be sinful if hé does 80, although the three divorces 
shall be caused). 

2442. (1542.) A man saysto his wife, “If thou shalt enter the 
house, then thou art divorced thrice which shall not be caused on thee 
except after thou hast spoken to so and so;” the woman then enters the 
house: she shall become thrice divorced, and the condition of speaking to 
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so and so shall be void, (because a surplusage consisting of “which shall 
not be caused” is found here which avoids the exception). 


2443. (1543.) And if he says, “Thou art divorced to-day thrice 
which will be caused on thee to-morrow:” the woman shall become divorced 
this day thrice (because the Hekaa or Tunjeez or Insha that is the causing 
of divorce must be instantaneously effective unless there is a condition, and 
here there is no condition or exception to postpone the 25077662 or instan- 
taneous effectuation of the divorce). 


2444. (1544.) And if the man says to his wife, “Thou art divorced 
to-day, if it pleaseth Satan or it pleaseth the Angel:” no divorce shall take 
place (because the pleasure of Satan or the Angel cannot be known). 


2445. (1545.) And if the man says, ‘“ Thou art divorced, whatever 
God wishes will happen : no divorce shall be caused. 

So also if he says, “ Thou art divorced except what God wishes,” 
or says, “ except that God wishes : no divorce shall be caused (because 
these are different forms of exception). 


2446. (1546.) When a man says to his wife (with whom he has 
had intercourse), “Thou art divorced twice, no but (la bul) once (that 
is, not twice, but once) :” she shall become divorced thrice (because two 
divorces were caused as soon as the words were spoken, and the husband 
has no power to remove the divorces so caused and one more shall be 
caused because the husband causes it). 

And if he says, “Thou art divorced, not but (la bul) divorced,” (that 
is, “ No, not divorced by the first mentioned expression, but divorced by the 
second expression):”’ the woman shall be divorced twice (that is, once by 
the first expression, which, when used, causes instantaneous divorce, al- 
though by the particle subsequently used the man seeks in vain to 
negative the effect thereof; and a second divorce by the second 
expression). 

So also if he says, “Thou art divorced once, not but (la bul) 
once, ”? (two divorces shall be caused). 

So also if the man says, “ Thou art divorced once, not but (la bul) 
divorced once,” (two divorces shall be caused). 


2447. (1547.) A man says to his wife, “Thou art divorced or 
nothing,” the expression is void (and no divorce shall take place); and 
then if he says, °“ I cause the divorce which I said (in the aforesaid first 
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expression, in which the word nothing was used :)’”? the woman shall now 
be divorced (see paragraph 982). 

And this is an illustration of a case where a man divorces his wife 
and another man says, “ I cause the divorce (on my wife) of the so and so 
(referring to the first mentioned man) who has caused it on his wife,” 
in which case the wife of the speaker shall be divorced. 


2448. (1548.) Aman says to his wife, “ Thou art divorced once, 
not but (la bul) to-morrow :” the woman shall become immediately 
divorced once; and when the morning of the next day dawns and the 
woman is in her Iddut, another divorce shall be caused. 


2449. (1549.) A man says to his wife, “Thou art divorced thrice, 
except a moiety of it (i. e, of one divorce or Tulkut):” two divorces shall 
be caused (according to the view of Aboo Yusoof, because to subtract a 
moiety from three means to subtract one from three, a fraction, according 
to him, being equivalent to the full number both in the matter of causing 
divorce and also in the matter of excepting divorce; therefore one being 
subtracted from three there remains two; see Vol. II, Rudd-ool Moohtar, 
page 847, where it is laid down that where a man says, “‘ Thou art divorced 
thrice except a moiety of one divorce,” three divorces shall be caused 
according to the approved view, but two divorces shall be caused according 
to the Sany, i.e. Aboo Yusoof; because, says the Rudd-ool Moohtar, a 
divorce cannot be divided into fractions in causing it, so also it shall not be 
divided into fractions in the exception ; so that the husband shall be taken 
to mean, “except one.”) But if he says, “ Except a moiety of each,” 
then three divorces shall be caused (according to all the authorities ; because, 
according to Aboo Yusoof, either the expression means excepting three 
when there is an exception of a thing from itself, and the exception 
is invalid, or it means the causing of three moieties of divorce which 
means three divorces; whilst according to Aboo Haneefa, the exception 
of a fraction vitiates the exception). 

2450. (1550.) A man says to his wife, “Thou art divorced, if thou 
never had a father” or says, “if thou never had a sister,” or says, “if 
verily I do not love thee:”’ this amounts to an exception, and the woman 
shall not be divorced in any way. 


2451, (1551.) Whatrenders an exception void consists of five things; 
one of which is when the thing excepted is larger than the thing from 
which it is excepted; as for instance, if you were to say, “Thou art divorced 
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thrice, except four,” and in this case, the exception is not valid; secondly,— 
when a fraction of a divorce is excepted; for instance, if you were to 
say, “Thou art divorced except half of it,” in which case the woman 
shall become divorced once; thirdly,—when the thing excepted is similar 
to the thing from which it is excepted; as for instance, if you were to 
say, “Thou art divorced thrice except thrice;” fourthly,— pausing 
otherwise than for the purpose of taking breath or on account of 
sneezing and the like, when the pause is made without any necessity, 
although the pause might be for a short period (that is, pause even for 
a short period without any necessity invalidates the exception, but pause 
does not invalidate it when it is made to take breath or to sneeze, &c.), and, 
according to some of the traditions, when the man’s pause is for a period 
equal to that occupied in taking breath, although he could have avoided 
the pause, the pause shall not invalidate the exception (but the exception 
shall be considered valid and as having been pronounced in immediate 
succession, without any break); jifthly,—that expression which renders 
part of the exception valid and renders a part void ; just as if you were to 
say, “Thou art divorced twice and twice except three ” (here the three 
cannot be excepted either from the first two or from the second two, and 
therefore it is necessary to take one and a half from the first two and one 
and a half from the second two, but you can take out one from each of 
the two and cannot take out the fraction from each, and, therefore, the 
exception shall be wholly void). 
God knows best. 


CASES WHERE DIVORCE IS MADE DEPENDENT ON MARRIAGE. 


9452. (1552.) A man says, “If I do so and so then my wife is 
divorced,” he having no wife at the time; he then marries a wife, and after- 
wards does the act (which he had sworn not to do): he shall not commit a 
breach of his oath (because it is necessary, when taking an oath making 
the divorce of a woman dependent on something, that she should be then, 
that is, at the time of the oath, in the man’s ownership by marriage, or 
the condition itself must be the cause of ownership by marriage, that is to 
say, the condition must be marriage itself). 


2453. )1558.( And if aman says, “If I marry a woman or order 
(or authorise) a person to give me in marriage to a woman, then the 
woman is divorced ; ” he then orders some person to give him in marriage 
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to و‎ woman, and the person so ordered does as he is bid: the wife of the 
swearer shall not become divorced, inasmuch as the man commits a breach 
of his oath by giving the order, but the breach does not lead to the effect 
contemplated in the oath (because the oath was “If I order a 
marriage, then the woman is divorced: << therefore the divorce is the 
effect of the order itself, so that as soon as the order is given, a breach of 
the oath takes place, but this breach does not lead to the divorce, because 
there is no oath in existence at the time of the marriage, which takes 
place after the oath; and the other portion of the oath becomes in- 
effectual, because the oath being in the alternative, the order satisfies the 
oath). 


And this is an illustration of what is reported from Aboo Yusoof, on 
whom be peace, that, if a man says, “If I marry such and such a woman or 
make proposals for her marriage, then she is divorced,” he then makes 
proposals for marrying a woman, and marries her, he shall not commit a 
5 breach of his oath ; because the breach of oath was committed by the 

proposal to marry the woman (and, therefore, there shall be no fresh breach 
as a consequence of the marriage; and although there was a breach of 
oath as the effect of the proposal, the consequence of the breach is not 
secured, because the condition was a thing different from marriage, and 
the other part of the oath leads to no consequence for reasons already 
stated). ° 





2454. (1554.) When aman says to an unknown woman or to one who 
was his wife, but has been divorced by him completely, and, therefore, has 
become completely separated (bain) from him, “If I make proposals to 
thee,” or says, ‘ propose to thee,” or says, “if I wish to propose,” or 
says, “if I wish (thee),” ‘divorce on thee; ” he then marries her: the 
learned lawyers have said that his wife shall not become divorced; because 
the man commits a breach of his oath by his intention to marry before 
marriage; he shall not, therefore, commit a breach of his oath by 
marriage. 

Moulana (Kazee Khan, the author of these Futawa) on whom be 
Peace, says, that this answer is clear when (after having taken the oath 
مھ‎ aforesaid) the man, before (actual) marriage, says, °“ I desire to pro- 
Foose to such and such a woman” (in which event, the case comes exactly 

within the oath, the intention to marry having found expression in words, 
walthough no divorce would be the result inasmuch as the condition 
29 
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is an event different from marriage); but if he does not say so (that is, 
if he does not say before actual marriage “I desire to propose to such and 
such a woman), and if his oath has been expressed in the words, “If I wish 
thee,” or ‘ wish to propose to thee,” (as in the oath at the beginning of 
the first portion of paragraph 1554) then this answer is difficult of compre- 
hension; because intention is a mere act of the mind just as one’s wish 
(Musheeut) and consent (Reza, i.e., acquiescence), and, therefore, the man 
shall not be held responsible (for what passes in his mind) until he gives 
expression to that intention. 


2455. (1555.) A man says, “If they give me such and such a wo- 
man for my wife, divorce to her:” the learned lawyers have said that this 
oath is not correct, so that if he (himself) marries, he shall not commit a 
breach of his oath (and the oath is not binding, because, in order to make 
the oath binding, it must relate to a marriage to be contracted by himself 
and not by others): and Sheikh-ool Imam Aboo Baker Mahomed, son of 
Fuzul, on whom be peace, says, that this oath is correct, and the woman 
shall become divorced (because when the man says, “If people marry me 
to so and so” means “ If it so happens that I should marry her) * 


2456. (1556.) So algo if a man says to his parents, “If you both 
shall give me in marriage to a woman, then she is divorced; they then 
give the man (their son) in marriage to a woman by his order: the 
learned lawyers have said that this oath is not correct, and the woman 
shall not become divorced. And Sheikh-ool Imam Aboo Baker Maho- 
med, son of Fuzul, on whom be peace, says, that this oath is correct, 
and the woman shall become divorced: and this view is correct; because 
the act of giving one in marriage is not completed without the swearer 
marrying (the woman). 

2457. (1557.) And if a man says, (in Persian), “ If they give the 
daughter of so and soto me, divorce to her;” they then give her in 
marriage (to this man): she shall not become divorced. But if he says, 
“If they give (the daughter of so and so) to me for my wife; °” then she 
shall become divorced. 


2468, (1558.) And if a man says (in Persian), “If such and such 
a woman is given to me for my wife,” (without saying “and if I marry 
her’’): the learned lawyers have said that this oath is not correct. 

Moulana (Kazee Khan, the author of these Fatawa), on whom be 
peace, says, that it is fit that the oath should be correct (and binding) 
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according to the view of Sheikh-ool Imam Aboo Baker Mahomed, son of 
Fuzul, on whom be peace. 

2459. (1559.) And if a man says, “If I take such and such a 
woman as my wife, divorce to her; ” he then marries her: the woman 
shall become divorced. ۱ 

2460. (1560.) And if a man says to his married wife, “If I marry 
thee,” or says (in Persian), “if I take thee as my wife,” this relates to 
(fature) marriage (that is, the woman being already married, the word 
Tusuwwog or “ marry ” in the oath shall not be supposed to signify any 
other or secondary meaning, such as sexual intercourse, but it shall be 
restricted and confined to its own primary and literal meaning, so that 
the divorce shall only take place if the man happens to divorce her and 
then marries her again). 

2461. (1561.) So algo if he says (in Persian), “lf I marry thee 
(i.e, make nikah with thee) : °” this oath shall relate to the marriage (and 
not to its secondary meaning of sexual intercourse), and this is the cor- 
rect view. 

And if he says in Arabic, “If I make nikah with thee (then thou art 
divorced) : the oath shall relate to sexual intercourse (because nikah pri- 
marily means sexual intercourse). 


2463. (1562.) And if a man says (in Persian) to a woman whom he 
has divorced by a revocable (Rujue) divorce, “If I take thee as my 
wife,” this shall relate to marriage; and if he intends (by the words, “If 
I take thee as my wife’’) to mean revocation of the divorce (the words 
being susceptible of that meaning) his intention shall be correct (and valid 
and operative) ; but in the absence of any intention, the oath shall relate 
to marriage, (because the words ordinarily mean marriage). 

2463. (1568.) A Fuzoolee (volunteer) gives a man in marriage to a 
woman; the man then (before ratification) takes oath that he will not 
marry a woman; the swearer then ratifies (or permits) the marriage 
which the Fuzoolee (or volunteer) had contracted before the oath: the 
man shall not commit a breach of his oath; because ratification (or per- 
mission) is not marrying. 

And if the man takes the oath before the Fusoolee (or volunteer) gives 
him in marriage, saying, “I will not marry a woman (and if I do so she is 
divorced)” and afterwards the Fuzoolee gives him in marriage toa woman, 
and the swearer ratifies the marriage (contracted) by the Fuzoolee by express 
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words,:he shall commit a breach of his oath: (because ratification relates 
to the marriage at the time it was contracted by the Fusoolee, and in this 
case such time was after the oath); but if the man ratifies the marriage 
by acts such as sending the dower or such like things, the learned 
lawyers have differed in this matter: and most of the Mashaikbs are of 
opinion that the man shall not commit a breach of his oath. 


2464. (1564.) Andif aman appoints another man his Vakeel, for the 
purpose that the Vakeel should give the man in marriage to a woman; 
the man then takes oath that he will not marry, (saying “if I marry a 
woman then she is divorced;’’) and the Vakeel gives the man in marriage 
to a woman: the man shall commit a breach of his oath; because the 
contract made by the Vakeel relates to the client as (if the contract 
had been effected by) the words of the client, and, therefore, the man 
shall commit a breach of his oath, just as if a man were to ratify by 
express words the marriage contract by the Fwzoolee (as in paragraph 
1508 second case), 


2465. (1565.) And if a virgin (t.6., one not already married), 
swears that she will not give her person in marriage (that is, not marry 
at all), and her guardian gives her in marriage; and she keeps quiet (on 
the information being conveyed to her): it is reported from Mahomed 
on whom be peace, that he (Mahomed) has said that she shall commit a 
breach of her oath, and that he (Mahomed) has rendered her permission 
(or ratification) by acts as a breach. 


2466. (1566.) A man swears that he will not marry a woman; he 
then marries a woman by an invalid marriage: it is stated in the work 
called the Kitab, that he shall not commit a breach of his oath: the 
learned lawyers have said that this is the view of Aboo Yusoof and 
Mahomed, on whom be peace ; but that, according to the view of Aboo 
Haneefa, on whom be peace, the man shall commit breach of his oath: 
but the correct view is that laid down in the Kitab (of Mahomed). 


2467. (1567.) A man says,“ Every woman whom I shall marry, is 
divorced,” intending thereby to refer to the women of such and such 8 
place, or intending thereby to refer to Negro women or other (particular) 
women: the man shall not be believed by the Kazee according to the 
Zahir-i-Rawayet. 

2468. (1568.) And if a man says, * Every woman whom I shall 
ever {or for ali time to come) marry ” or says, ‘“ whom I shall marry for 
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thirty years, is divorced, if I speak to so andso;” and he then marries 
a woman, before speaking (to the so and so), and marries another after 
that (that is, after speaking to the so and so): every woman whom he 
marries, during that time, shall become divorced. 

But if his oath has no reference to time, as for instance when he says, 
Bvery woman whom I shall marry is divorced if I speak to so and so,” 
and he marries one woman before speaking to the so and so and marries 
another woman after speaking to the so and so, then she whom he has mar- 
ried before speaking to the so and so, shall become divorced, but the 
woman whom he marries after speaking to the so and so shall not become 
divorced. 

And verily has this case been discussed before. See paragraphs 1452, 
1453 and 1454, 

9469. (1569.) And if a man says, “ If I speak to so and so, then 
every woman whom I shall marry, is divorced: ”’ then divorce shall not be 
caused on the woman whom he marries before speaking to the so and 
so, whether the oath is an absolute one (that is, without reference to time) 
or one which has reference to time. 

And if he intends that divorce should be caused on the woman — 
he marries before speaking to the so and so, his intention shall be correct 
(or valid and operative); because speaking to the so and so admits of 
taking place before and after the marriage; and, therefore, divorce shall 
be caused on the woman whom he had married before speaking to the so 
andso by virtue of his intention, and divorce shall be caused on the 
woman whom he marries after speaking to the so and so by virtue of the 
obvious meaning of the words used (in the oath): and therefore divorce 
shall be caused on both of them. 

9470. (1570.) A man says, “ Whichever woman I shall marry is 
divorced: ” the oath shall relate to one woman (only) unless the man 
intends all women (that is, women generally). 

9471. (1571.) And if the man says in Persian, ۶۶ Whatever woman 
I shall take as wife, divorce on her:” this shall apply to every woman 
whom he shall marry. 

And some of the learned lawyers have said that (in this case) 
the divorce shall not be caused except on one woman, and they have 
rendered the same as the Persian version of the expression (in Arabic), 
< Whichever woman I shall marry.” 

Bat the correct view is that first stated. 
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2472. (1572.) And if a man says in Persian, “ Every woman what- 
soever, that comes in my marriage (is divorced): ” it is fit that this oath 
shall apply to every woman whom he shall marry, according to the view 
of them all (ze, Aboo Haneefa and his two disciples); because the 
man renders ۶“ marriage” as the quality of “woman,” and, therefore, 
the “ woman” shall be understood in the sense of universality (Oomoom) 
on account of the universality (Oomoom) of the quality (wus/). 

And if he says (in Persian), ‘“ Whichever I shall marry (shall be 
divorced):” then the oath shall refer to every woman once, unless 
he intends thereby a repetition of divorce on the same woman (on the 
occasion of fresh marriage with her). 


9473. (1573.) And if thé man says (in Persian), “ Every time that 
I shall marry a woman :” this oath shall include every woman, and the 
divorce shall be repeated on every woman by the repetition of marriage 
(with the self-same woman). 


2474, (1574.) And if a man says (in Persian), ‘“ At whatever time 
that I shall (marry or) take woman (she shall) be divorced:” this oath 
shall apply only to one woman and not to any other (and after one mar- 
riage the oath exhausts itself). 


2475. (1575.) And if a man says (in Persian), “If I desire such 
and such a woman ” or says, ۴ Every woman that I desire: ’’ then if this 
is said at a place where people imply by the expression (“I desire,”) 
@ marriage, divorce shall be caused: but if this is said at a place where 
people imply proposal (or overture) by the expression, then the oath shall 
not be correct (that is, valid and operative) and divorce shall not be 
caused in the event of marriage taking place. 

And according to our idiom, this word (desire) means marriage and 
not proposal (or overture). 


2476. (1576.) A man says in Persian, “If, besides thee, I take a 
woman (that is, marry)” or says, “ If, besides thee, I have a woman (that 
is, a wife) then she is divorced” or says, “then she is a thousand times 
divorced; ” he then marries a woman besides her, and he afterwards 
marries another (that is, a third woman): the woman whom he marries first 
(after his oath) shall become divorced and not the woman whom he 
marries (after the oath); because the man’s expression “woman ” includes 
only one woman. 


2477. (1577.) And if he says (in Persian), “If to me there be in 
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this world a woman (that is, a wife), then she is thrice divorced; ” he 
then marries a woman: she shall become divorced: and if he marries 
another woman, she shall not become divorced, for the reason already 
stated (in the previous paragraph) that this word (that is, “ woman ”) 
does not include except one woman (that is, it applies only to one woman). 


2478, (1578.) A woman says to an unknown man, “I have given 
myself in marriage to thee; ” the man says “then thou art divorced: ” 
the woman shall become divorced: but if he says, “thou art divorced” 
(without using the word “ then ”) she shall not become divorced, and this 
latter expression (that is, ٠“ thou art divorced ”) shall not imply an accep- 
tance of the marriage, because this expression is by way of information. 
But in the first case (that is, where the man says “then thou art divorced ” 
the word then implies acceptance of the proposal of the marriage 
which emanated from the woman and) the husband renders her divorce as 
the effect of her marriage; and her divorce cannot be regarded as the 
effect of her marriage unless the man has accepted the proposal of marriage; 
and therefore the man’s expression (that is, the words, “then thou art 
divorced”) becomes an acceptance of the marriage, and consequently the 
divorce is caused afterwards (that is, the man, in effect, says, ‘“ If thou 
give thy person in marriage to me, I have accepted the marriage and 
divorced thee ”’). 


2479. (1579.) A man says “ Every woman whom I shall ever marry 
in (ê. e. within) such and such a village, is divorced ;”? he then takes out 
a woman from that village and marries her: the woman shall not become 
divorced, because the man has not married her in that village. So also 
if he does not take her out of that village, but marries her in a village 
other than that village, (by means of a vakeel for instance) he shall 
not commit a breach of his oath ; because the condition for the breach of 
the oath is the marrying her in that village. ۱ 


2480. (1580.) And if a man says, “Every woman whom I shall 
marry from such and such a village (is divorced) ;” he then marries a 
woman from that village (that is, belonging to that village): the man 
shall commit a breach of his oath wherever he might marry her. 


2481, (1581.) A man says “Every woman I shall have (as a wife) 
at Bokhara (that is, every woman whom I shall marry at Bokhara) is 
divorced; ”? he then marries a woman at Bokhara; she shall become 
divorced: but if he marries the woman at a place different from Bokhara 
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and then takes her to Bokhara, then the Mashaikhs, on whom be peace, 
have differed in this matter: some of them have held that the woman 
shall become divorced (having construed the oath to mean whatever wife 
of mine shal] reside at Bokhara); whilst others have held that she shall 
not become divorced: and this view is correct; because, according to 
ordinary parlance (oorf), the words imply the taking place of marriage at 
Bokhara. ۱ 


9489. (1582.) A man says, “If I marry a woman from the daughters 
of so and so, then she is divorced,” the fact being that at the time of the 
oath, the so and so has no daughter, but he gets a daughter born after- 
wards, and the swearer marries such a daughter: the learned lawyers 
have said that the man shall not commit a breach of his oath, and the con- 
dition (for the validity of the oath) is, that the daughter should be 
in existence at the time of the oath, and what comes into existence 
(haadis) after the oath, shall not be included in the oath; just as if a man 
swears that he will not marry any of the residents of ‘‘ this °” house, the 
fact being that there is no resident in that house but afterwards some 
people come to live in that house, and the swearer marries a woman from 
amongst such people, the man shall not commit a breach of his oath, and 
the existence of residents in that house is a condition (for the validity of 
the oath) at the time of the oath. And.this view is in accordance with 
that held by Mahomed, on whom be peace. 

But by inference (Kyas) from the sayings of Aboo Haneefa and Aboo 
Yusoof, on whom be peace, what is in existence at the time of the oath 
as well as what comes into existence afterwards, are both included in the 
oath ; just as if a man swears that he will not speak to the son of so and 
so who has no son (at the time of the oath), but who gets a son after- 
wards, and the swearer speaks to that son, he shall commit a breach of bis 
oath according to the view of Aboo Haneefa and Aboo Yusoof, on whom 
be peace, but he shall not commit a breach of his oath according to that 
of Mahomed, on whom be peace. 


2483. (1583.) And if a man says “By God I shall not marry a 
woman from amongst the residents of Koofa; he then marries a wowan 
from amongst the residents of Koofa, such woman having been born after 
the oath: the man shall commit a breach of his oath (according to all 
three). 

Mahomed, on whom be peace, makes a difference between this case 
and between the case (stated in 1582) relating to the “ daughter of 0 
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and s0;” because (says Mahomed) the residents of Koofa consti- 
tute a tribe (Koum), who cannot be counted, and therefore (in the 
case of the residents of Koofa) the incentive to the oath is not anger 
on account of the swearer’s rights in reference to the residents (of Koofa) 
but on the other hand the incentive to the oath relates to the place of 
Koofa itself, and, therefore, those that are in existence (in Koofa) at the 
time of the oath as well as those who come into being afterwards, are both 
included in the oath: on the contrary in the case of “ the daughter of 
so and so,” there the incentive to the oath is the swearer’s anger on 
account of his rights in reference to the daughters of so and so, and 
therefore those (of the so and so’s daughters) who are in existence shall 
be included in the oath, and not those who come into being afterwards. 

2484. (1584.) And if a man swears that he will not marry, “out of 
(or from amongst) the women of Busora;” he then marries a girl who is 
born at Busora, who is brought up at Koofa and is domiciled (watun) there: 
the swearer shall commit a breach of his oath according to Aboo Huneefa 
on whom be peace; because what is to be regarded according to him in 
this matter is birth. 

2485. (1585.) A man swears (in Persian) that he will not marry ‘out 
of (or from amongst) the descendants (N uzad or lineage) of so and 80:۳ he 
then marries the so and so’s daughter's daughter: the learned lawyers 
have said that the man shall commit a breach of his oath; because this 
word descendant (Nuzad) in ordinary parlance inclades the daughter’s 
daughter just as it includes son’s daughter. 


2486. (1586.) And if a man swears that he will not marry “ out of 
(or from amongst) the residents (ahl-i-bait) of the house of so and s0;” and 
he marries the so and so’s daughter’s daughter: he shall not commit a 
breach of his oath; because this expression (ahl-i-bait) does not include 
the daughter’s children. 


2487. (1587.) A man says “If I marry a woman as long as (ma 
doomto) I am in Koofa, then she is divorced ; ” he then leaves Koofa but 
returns to it again, and marries a woman (there): the woman shall not 
become divorced; because his oath was confined as regards time, as longas 
he was to be in Koofa, and when he left Koofa his oath came to an end. But 
if he leaves Koofa himself alone, but his domicile (watun) remains there, 
even in that case, he shall not commit a breach of his oath unless he intends 
permanency of his domicile at Koofa (that is, if his intention is to take 
oath not to marry as long as his domicile remains at Koofa, then if he 
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leaves Koofa and marries elsewhere, he shall still commit a breach of his 
oath). 


2488, (1588.) A man says to his parents, “If I marry a woman as 
long as you both are alive, then she is divorced;” he then marries a 
woman whilst they are alive: she shall become divorced ; but if he marries 
another woman in their lifetime, this second woman shall not become 
divorced, for the reason stated by us that his expression “ woman” 
applies only to one woman. (See paragraphs 1576 and 1577). 


2489. (1589.) And if a man says to his parents, “Every woman 
whom I shall marry as long as (ma doomtooma) you both are alive ” or says 
in Persian, “ Every woman whom I shall desire (as wife, &c.):’’ then 
every woman whom he shall marry during their life shall become 
divorced. 


And if one of the two parents dies, then, if his intention was not to 
marry during the life of one of them, the result will be according to his 
intention: so also if his intention was not to marry during the lives 
of both of them, the result will be according to his intention: butif he had 
no (particular) intention, it is fit that his oath shall not continue in force 
after the death of either of them, just as if a man swears that he will not 
speak to the brothers of so and so, in which case if he speaks to one of 
the brothers, he shall not commit a breach of his oath. 


2490. (1590.) A man swears he will “not marry a woman;” he 
then marries an infant girl: he shall commit a breach of his oath; but if 
he swears that he will not speak to a woman, and speaks to an infant girl, 
he shall not commit a breach of his oath. 


2491. (1591.) A man says, 1۴ I marry a woman who had a hus- 
band, then she is divorced ; ” he then divorces completely (bain) his own 
wife (viz., the wife he already had at the time of his oath) and then mar- 
ries her again: the woman shall not become divorced; because the in- 
centive to the oath was the anger of the swearer on account of (i.e.» 
towards) the woman’s husband, and, therefore, the oath shall relate to 
somebody beside himself, 


2492. (1592.) So also if the man swears that he ‘ will not have 
sexual intercourse with a woman, with whom a man has had sexual 
intercourse: '' it will still be open to him to have sexual intercourse with 
his wives and female slaves. 
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2493. (1593.) A man swears that he “ will verily marry in con- 
cealment ;” he then marries a woman, the marriage being attested by 
two witnesses : this marriage shall be one of concealment; because a 
marriage is not capable of being contracted without two witnesses; and 
therefore, the marriage, which is attested by two witnesses, is not held to 
be attended with publicity. Therefore if the man marries, so that the 
marriage is attested by three male witnesses, then the man shall commit 
a breach of his oath. 


2494. (1594.) A man says to two women, “If I propose to you two 
(that is, make overtures of marriage to you) or marry you two, then you 
two are divorced;” he then proposes to both, and then marries 
both: the man shall not commit a breach of his oath, for the reason 
stated by me as regards the case of a single woman, and the same rule 
applies to the case of two women. (See 2nd part of paragraph 1553). 


2495. (1595.) A man knows (to a certainty) that he has taken oath 
for the divorce of every woman whom he was to marry (that is, he remem- 
bers to have taken an oath thus—‘“ Every woman whom I marry, is 
divorced”), but he does not remember whether at the time he took the 
oath, he was of age or not; he then marries a woman: he shall not com- 
mit a breach of his oath; because he doubts the correctness (or validity) 
of the oath, and he shall, therefore, not commit a breach of his oath on 
account of this doubt. 


2496. (1596.) A man says, “If I marry a woman up to (Ila) five 
years, then she is divorced;’”? he then marries in the fifth year: the 
woman shall become divorced ; because his oath does not come to an end 
before the expiration of the fifth year. Dost thou not see that if a per- 
son gives a lease of his house up to (Ila) five years, then the fifth year 
shall be included in the lease. 


9497. (1597.) A man says “ If I eat of the bread of my father, until 
I have married Fatima, (i. e., before 1 have married Fatima) then every 
woman whom I shall marry, is divorced; ” he then eats of the bread (of 
his father) and then marries Fatima, she shall become divorced; because 
when he eats of the bread before marrying Fatima, (i. e., when the condi- 
tion comes to be fulfilled) then he (in effect) says at the time of the 
eating “ Every woman whom I marry, is divorced ” and, therefore, when 
he marries Fatima after the eating, Fatima shall become divorced.. -~ 


2498. (1598.) But if he says, “Every woman whom I shall marry, 











236 THE TAGORE LAW LECTURES, 1891-92. 


as long as I have not married Fatima, is divorced : ” then Fatima dies, or 
absents herself (i. e., disappears); and the man then marries another 
woman: this woman (so married) shall become divorced in the event of 
Fatima having disappeared, but she shall not become divorced in the event 
of Fatima’s death ; because, in the case of Fatima having disappeared, the 
man marries a woman different from Fatima, during the subsistence of 
his vow, and therefore the man shall commit a breach of his oath; but in 
the case of Fatima’s death, the man shall not commit a breach of his oath 
according to Aboo Haneefa and Mahomed, on whom be peace, because 
according to them, the man’s oath becomes void by the death of Fatima 
(because possibility of Birr or fulfilment is removed by death) and he 
shall, therefore, not commit a breach of his oath after this (ù. e., after the 
possibility of fulfilment has passed away). 


2499. (1599.) A man says, “If I marry such and such a woman, 
then she is divorced; ” then a Fuzoolee (or volunteer) gives that woman 
in marriage to the man without her permission (that is, the Fuzoolee 
acts in reference to the woman); she then ratifies the marriage after 
this : the woman shall become divorced. Some of the learned lawyers 
have held that it is fit that the woman shall not become divorced ; because 
the man commits a breach of his oath by the marriage contracted by the 
Fuzoolee, and the woman is not under his marriage before she ratifies 
the marriage, because the husband commits a breach of oath by the 
contract made by the Fuszoolee; but the woman does not come under 
the Nikah of the husband, before she ratifies the marriage; therefore the 
oath exhausts itself without there being any consequence, and, there- 
fore, the woman shall not be divorced. 

But the correct view is, that the woman shall become divorced ; be- 
cause the marriage by the F'uzoolee was not concluded before ratification 
(and, therefore, when she ratifies the marriage, then the marriage takes 
place, and the consequence of the oath is realised), and therefore there is 
no breach of oath before the ratification. 

And, therefore, if the man takes an oath that he will not marry (at all) 
and then he marries a woman, who is given in marriage to him by a 
Fuzoolee (acting in reference to the woman), the man shall not commit a 
breach of his oath before the marriage is ratified by the woman. (See 
paragraph 1568.) 

2500. (1600.) A man swears that he will not marry such and such 
a woman, or swears that he will not marry any woman; he then. marries 


DIVORCE DEPENDENT ON MARRIAGE. 237 


a woman by way of an invalid marriage and then separates from her, and 
then marries her by way of a valid marriage: he shall commit a breach of 
his oath ; because he committed no breach of his oath by the invalid 
marriage (because the invalid marriage was no marriage at all) but he 
commits a breach of his oath by the valid marriage. (See para- 
graph 1566.) 


2501. (1601.) A man swears that he will not marry any woman; he 
then becomes insane, and his father gives bim in marriage to a woman: the 
swearer shall commit no breach of his oath (because it was his father who 
gave him in marriage ; and although marriages by a father of his adult 
son are dependent on the ratification by that son, here the marriage will be 
valid without the son’s ratification, he being incapable of such ratification 
either by express words or by his acts, and, therefore, the marriage 
must be held to have been contracted by the father); on the contrary (see 
paragraph 1564) in the case of a man who appoints another man his 
Vakeel for the purpose of giving the former in marriage, and who 
afterwards swears that he will not marry, if the Vakeel afterwards 
gives the man in marriage to a woman, the man shall commit a breach of 
his oath (because the Vakeel’s acts are the man’s own acts, and he ought 
to have gone and prohibited the Vakeel from acting on his behalf any 
farther). 


2502. (1602.) A man says (in Persian), “If I give my daughter 
to anybody for his wife, or allow that they (i.e., other people) should give 
her to anybody, then he (the man himself) is bound to do so and so (e.g., to 
free a slave) ;”? then the device in this matter is, that the daughter should 
appoint a man as her Vakeel to give her in marriage, if she is of age, 
and the Vakeel should give her in marriage, and the father should say, 
“I do not permit what they have done;” thus the marriage shall be valid, 
(because a woman of age can give herself in marriage) and the father 
shall not commit a breach of his oath, (because he has acted within his 
oath). 

2508. (1608.) A man swears that he will not give his minor 
daughter in marriage (to anybody); a Fuzoolee then gives her in 
marriage, and the father ratifies the marriage by his acts: he shall com- 
mit no breach of his oath; just as if a man swears that he will not sell 
(a thing) and somebody else sells the thing without his order (or authority) 
and the swearer receives possession of the consideration (sumun); when 
the swearer shall not commit a breach of his oath. 
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2504. (1604.) A man says to his wife, “ Every woman whom I shall 
marry, verily have I sold her divorce to thee for one dirhem;”’ he then mar- 
ries a woman, then the wife who was with the man (that is, his first wife 
for whose satisfaction the oath was taken) says, when she comes to know of 
the Nikah made by the husband with the other woman, “ I have accepted 
(the purchase of the Talak)” or says, “I have divorced her ” (i.e. “I 
have accepted the purchase and I have divorced her”) or says, “I have 
purchased her (that is, the new wife’s) divorce:” then the woman 
(newly) married by the husband shall become divorced. 


And if the woman who was with the man already, (i.e., his 
first wife) says, before the husband marries the second wife, “I 
have accepted (the purchase of the divorce),” then her acceptance 
shall not be valid; because this amounts to acceptance before any proposal 
was made (because the oath means, “ If I marry a woman, then I sell her 
Talak to thee for a dirhem '' here there is no proposal to sell at all before 
he marries, and when he marries, then it must be held by a fiction of law 
that a proposal comes from him to the effect, ۰۲ sell the Talak to thee و‎ ”” 
and if the first wife then says, ““ I have accepted,” this is a true sale; and 
if the first wife says, “I have accepted” before the husband’s second 
marriage, then there cannot be a sale, because acceptance has been 
found without a proposal of sale). 


2505. (1605.) A man says (in Persian), ‘“ Every woman he might 
have (as wife) for thirty years, she should be divorced from him;”’ intend- 
ing thereby that the oath shall apply to a woman he might acquire (as 
wife) after the oath (and not to his present wife); or he had no (particular) 
intention: then the wife, who is with him at the time of the oath, shall 
not become divorced; because, according to ordinary parlance, this (that 
is, the expression used in the oath) refers to the woman whom the man 
may acquire (as wife) after the oath. 


The lawyer, Aboo Leith, on whom be peace, says, that the man’s expres- 
sion (in Arabic), ‘‘ Every woman who may be for me” (which is the 
Arabic rendering of the expression used in the oath) is equivalent to 
his expression (in Arabic), “ Every woman whom I may marry.” 


But if the man intends (by the expression used) to include in his 
oath, the woman who is already in his marriage as well as the woman 
whom he might marry after the oath during the aforesaid time, then his 
intention shall be correct; because he intends to include the woman who 
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might be in his marriage at the time of the condition, if the oath is 
dependent (or conditioned as regards time). 

But if he intends his oath to apply to his present wife and not to the 
wife whom he might acquire after the oath, then the present wife shall be 
included in his oath by the effect of his intention, and the woman whom 
he might marry afterwards shall be included in the oath by the force of 
express words used ; because the expression used apparently applies to 
the woman whom the man might acquire afterwards (as his wife), and 
therefore it is not competent to the man to take away the application of 
the oath to her whom he might afterwards acquire (as his wife). 

So also if the man says, “Every woman he might have (as his 
wife),” without specifying any time, (the effect of this oath is the same 
as the above). 


2506. (1606.) And if a man says (in Persian), ٠“ Every woman he 
might have (as wife) or may have (as wife) :”’ then our Mashaikhs and those 
of Balkh, on whom be peace, have said that this expression and that used 
in the above case (that is, in the previous paragraph) are equivalent (in 
regard to the several ways in which the case might be looked at) ; be- 
cause his expression “and may have” (bashud) is intended to reiterate the 
meaning of the first expression used (viz., might have—boowud) and there- 
fore that (second) expression (bashud) shall not have the effect of altering 
the meaning of the first expression (as might be supposed by regarding 
itas a surplusage eausing a break between the conditional expression and 
its effect). 

But the Mashaikhs of Samarkand, on whom be peace, say that this 
oath is mot validly contracted, because the second expression (bashud) 
only expresses the same meaning as the first expression (boowud), 
and therefore the second expression is a surplusage, and it constitutes 
an interruption between the first expression (boowud) and its con- 
sequence (or effect, that is Juza, viz., “thou art divorced; ”) and therefore 
it is fit that the oath shall not be held to be valid, according to the view of 
Aboo Haneefa, on whom be peace; just as if a man says to hisslave, “Thou 
art free, and free, if it pleases God,” or says to his wife, “Thou art divorced 
thrice and thrice, if it pleases God,” in which case the repeated word 
becomes an interruption between the exception (that is, the expression “if 
it pleases God”) and between the first word (that is, the word “ free ” or 
“thrice,” first used), and the exception shall not be valid, and divorce or 
freedom shall be immediately caused. 
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But the correct view is that taken by our Mashaikhs, on whom be 
peace; because it is necessary to assign a meaning to the expression, as far 
as this may be possible; and it is possible to assign a meaning to the expres- 
sion (instead of the whole being rendered without effect) by considering the 
second word used as a repetition of what is denoted by the first word; butif 
it be assumed (that is, if the second word be assumed) as sarplusage, then 
it is not correct that every surplusage should be regarded in the light of 
an interruption: dost thou not see that if a man says to his wife, who is 
present (before him), “Thou art divorced, oh such and such a woman 
(calling her by her name), if thou shalt enter the house,” the oath is valid, 
and calling her (by saying “oh such and such a woman,”) is not con- 
sidered as an interruption. 

2507. (1607.) Andif a man says (in Persian), “ Every woman whom 
he might desire (Khahud i.e., marry—see paragraph 1575) and whom he 
might have (boowud) and who may be (bashud), as his wife, is divorced, if 
he does not do such and such an act: ” the learned lawyers have said that 
one of the three words used must be considered as surplusage (because a 
repetition or Takeed is made by the use of a second word) and shall be a 
surplusage, and shall constitute an interruption, according to all; but this 
will be the result (viz., one of the three words used must be considered an 
interruption) if the man does not intend by one of the last two words 
used, his present wife; but if he does so intend, it is proper that his inten- 
tion should be correct (as not being inconsistent with the words used) 
and that his oath should also be valid (because then the first word would 
imply a future wife, and the second word would imply Takeed, or repeti- 
tion of the first word, and the third word would apply to the present 
wife). 

2508. (1608.) And in a place where it is valid to make divorce 
dependent on marriage, if the man wishes to marry 5 woman and that 
she might (still) not be divorced (that is, if he wishes to avoid the conse- 
quence of his oath, and get out of it), then (the device is that) he has two 
courses open to him. One of them is that a Fuzoolee should give the man 
in marriage to a woman, and the man should ratify the marriage; and the 
second is to have the oath rendered void: (see paragraph 1614 post). The first 
course, in our time, is preferential, and this is quite clear (because Aboo 
Haneefa does not recognise the process to avoid the oath; Shafei alone 
recognises it); andif the swearer intends that some Fuzoolee should give 
him in marriage, then the man must go to one learned in law (Alim) and 
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say to him (in Persian), “I have sworn in this matter in this way (setting 
forth his oath), and I am in need of my marriage being contracted by a 
Fuzoolee.” The lawyer (to whom these words have been addressed and 
who has not been made his Vakeel, but who knows his meaning) should 
give him in marriage to a woman, and the man should ratify the 
marriage by acts (e. g., sending her the dower); the man shall not commit 
a breach of his oath. 

So also if the man were to say to a number of people assembled 
(Jumaué), “Iam in need of getting married by a Fazoolee,” and one of 
those present gives him in marriage to a woman, and the swearer ratifies 
the marriage by his acts (he shall not commit a breach of his oath, and 
the Fuzoolee shall not be the man’s Vakeel). 


2509. (1609.) So also if a man says (in Persian) to a number 
of people assembled (Jwmaut), “I am in want of a man who should desire 
a woman for me (that is, who should give me in marriage to a woman), 
it is permissible for him to say so, and this shall not amount to authoris- 
ing any person as Vakeel, because to make an unknown man Vakeel is 
void. 


2510. (1610.) Andifa man says to another man (in particular), 
“Do contract a Fuzoolee marriage for me: ” the learned lawyers have 
held that this amounts to making that other man a Vakeel; and if the 
man 80 directed gives him in marriage, then the man (the speaker) shall 
commit a breach of his oath. 


2511. (1611.) And if the swearer intends (or is desirous) to ratify 
by acts the marriage contracted by the Fazoolee, he shall ratify the same 
by sending the dower, and not by kissing and not by touching (because 
these are acts which are lawful after the marriage has been ratified, and 
the ratification must, therefore, be by other acts; but if the ratification 
is done by kissing and touching, the ratification shall be complete, but 
the kissing and touching would involve sin, as having been found before 
the marriage became operative) in order that the first act (between the 
husband and the wife) might not be found before the marriage has become 
operative; and if he sends her a present or a gift, this shall not 
amount to ratification (because presents are made to strangers also; 
there should, therefore, be something which is peculiar to the relationship 
of husband and wife); so that if the man ratifies the marriage by words 
after this (that is, after he has sent presents or made a gift), the woman 
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shall become divorced (as the consequence of his oath referred to in 
paragraph 1608). ۱ 

And if the man sends to the woman (to whom a Fuzoolee has given 
him in marriage) her dower, and he afterwards ratifies the marriage 
by words, the woman shall not become divorced. 

Because the sending of presents and making of gifts, is not a thing 
specially relating to marriage relation or to its effect, and therefore the 
same shall not amount to ratification: but the sending of dower, on 
the contrary (shall amount to ratification). 


2512. (1612.) And if a man says (in Persian) to one whom he has 
divorced by (bain or) complete divorce, or to an unknown woman, “ If 
any person takes thee as wife, and makes a gift of thee to me, then 
thou art divorced : ” this oath shall be void because he does not refer the 
divorce to the cause of ownership (that is, marriage with himself) and 
‘therefore the oath shall not be valid. 


2513. (1618.) And if a man says, “ Every woman who shall enter in 
my marriage (that is, whom I shall myself marry), is divorced; ” and a Fuz- 
oolee gives him in marriage, and the swearer ratifies the marriage by his 
acts: the learned lawyers have said that this expression and the expression, 
<“ Every woman whom I shall (myself) marry” are of equal effect (so that 
the marriage by the Fuzoolee ratified by acts is not included in the oath ; 
and these two expressions are of equal effect for this reason namely) 
because there is only one cause for the woman entering in the marriage 
of the man, and that cause is the act of marrying, and therefore when 
the man mentions the effect (as he does when he says “Every woman who 
enters in my marriage ”) the result is the same as if he mentions the 
cause (viz., the act of marrying). 

And thig is an illustration of the rule that when a man claims the 
child of a free woman (as his child), or makes an admission regarding the 
parentage of the child of a free woman (ascribing the parentage to him- 
self), this shall amount to an admission of marriage with the mother 
(because the cause is marriage, and the effect is the establishment of 
parentage, or nusub). 


2514. (1614.) Then (in continuation of paragraph 1608) as regards 
the way ta render an oath void: if a man of the Hanifite sect says, ‘f When 
I marry a woman, then she is divorced thrice; ” and he then goes ta the 
Kazee and demands of him the avoidance (or nullification) of the oath; 
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then if the Kazee is of the Hanifite sect, it is not proper for him to nullify 

the man’s oath, because if he does so, he would be acting contrary to his 

convictions (because, according to Aboo Haneefa, an oath cannot be 

nullified); but it is fit for the Kazee (of the Hainfite sect), if he is vested 

with authority to appoint a Deputy (Istikhlaf), to send the swearer to a 

man professing the Shafei tenets (that is, to one learned in the law of 

the Shafei sect whether he be a Kazee or not), without making 

any (positive) order on the man, to whom the swearer is sent, to 

nullify the oath; because in the same way as it is not competent to 

the Kazee to make a decree contrary to his own conviction, it is likewise 
not proper for him to direct some other person to act contrary to what 
his (that is, the Kazee’s) convictions are (thatis, the Kazee must not him- 
self do, or get somebody else directly to do a thing contrary to the prin- 
ciples of his particular sect); but the Kazee shall direct the referee (that is, 
the person of the Shafei sect) to hear the case of the two parties (because 
the case must arise after marriage, and an abstract case must not be submit- 
ted to the Kazee) and make a decree between the two parties (when it is 
expected, according to what has been laid down in that behalf in regard to 
the Kazee of the Hanifite school, that the Shafei referee shall decide 
according to the doctrine of his sect, by which an oath can be set aside or 
dissolved, though not according to the view of Aboo Haneefa). 

And if after this (that is, after the swearer has demanded the disso- 
lution of his oath), if the first or the second Kazee, takes some property 
(or in other words, bribe) to effect this purpose (that is, to dissolve or annul 
the oath), the decree for the nullification of the oath shall not be valid, 
according to all the authorities, and his decree shall not be operative. But 
if the Kazee takes wages for writing, then if he charges in excess of 
wages due for similar work, even then the same result follows; but if he 
receives (only) to the extent of wages for similar work, then this circum- 
stance does not prevent (or affect) the validity of the setting aside of the 
oath: but it is preferable that the Kazee should take nothing. 

And if the swearer goes to the second Kazee (t.e., the Shafei referee), 
with the warrant (or letter) of the first Kazee, the second Kazee shall 
not hear the swearer’s word, and he shall not nullify the oath except in the 
presence of his opponent: the swearer shall then prodace with him the 
woman whom he married (contrary to his oath), and the woman shall lay 
claim against the swearer, that she is verily his wife, and that he verily 
married her for a hundred dinars, and that it is obligatory on him to pay 
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her dower and to conform himself to the obligations of the marriage, con- 
sisting of maintenance and residence, and other matters; and the man 
shall then say, “ Yes, I married her for one hundred dinars, except that I 
made an oath, before marrying her, that ‘if I marry a woman, then she 
is divorced,’ and although I married her, still divorce was caused on her 
before I had sexual intercourse with her, as a consequence of my previous 
oath ;”’ then, when the Kazee (of the Shafei sect) hears the pleadings of 
both parties, and the woman demands from the 158566 an order for the 
continuance of the marriage, then the Kazee shall say, ‘‘I have decreed 
that the oath mentioned by thee shall be void, and that the marriage 
shall continue between you two:’’ the decree so passed by the Kazee of 
the Shafei sect shall have effect given to it, and the woman shall become 
lawful to the swearer. And it is not necessary that the annulment (or 
avoidance) of the oath (so decreed as aforesaid by the Shafei referee) 
shall be adopted (or promulgated) by the Kazee (of the Hanifite sect) : 
but if the latter adopts (or promulgates) the same, it is better. 


[Norz.— According to Shafei, the expression does not amount to an 
oath, because he maintains that present ownership must be found in 
order that the oath should be valid; therefore, according to him, if a man 
says to his wife, 1۶ you enter the house you are divorced,” this isa 
valid oath; but it is not a valid oath for him to say to a woman, “If I 
marry thee, then thou shalt be divorced.” But according to Aboo Haneefa, 
both oaths are valid. In the present case, according to Shafei there is no 
valid oath, and therefore the marriage is valid, and the Shafei Kazee 
decrees accordingly. See also paragraph 742]. 


2515. (1615.) And if the swearer has taken several oaths with re- 
ference to the same woman, saying, in reference to her, repeatedly, “ I£ I 
marry thee, then thou art divorced; ” or says “ As often (Koolwma) as I 
marry thee, thou art divorced ;” or says “ When I marry a woman, then 
she is divorced,” repeating this (that is, the last oath) several times ; 
then when the Kazee of the Shafei sect decrees the subsistence (or the 
continued validity) of the marriage of this woman, all the oaths shall be 
annulled (with reference to this woman) according to all the authorities. 


And if he had said to a woman, ‘‘ When I marry thee, then thou art 
divorced ;”? and he then says to another woman, ‘ When I marry thee, 
then thou art divorced;” and he then marries one of them, and the Kazee 
(of the Shafei sect) annuls the oath as regards one of the women, and 
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decrees the subsistence of the marriage with her, this shall not amount to 
an annulment of the oath as regards the other woman; so that if he 
marries the other woman she shall become divorced according to them all. 

So also if the oaths relate to many women. . And if he contracts one 
oath in regard to several women, saying, “ Every woman whom I shall 
marry is divorced,” and if the oath is annulled in regard to one woman, 
(by the Shafei Kazee), the learned lawyers have regarded this as a 
disputed case, basing themselves on inference from a case stated in the 
Moontuka (which is as follows). 


2516. (1616.) A man says, ‘Every slave whom I shall own, is free;”’ 
he then becomes the owner of a slave; the slave then establishes proof by 
witnesses regarding his oath, and the Kazee decrees that the man did 
take the oath and also decrees that the slave shall be free; the man 
then becomes the owner of another slave, the question is, whether the 
second slave is obliged to establish proof by witnesses regarding the fact 
that the man did take the oath: the learned lawyers have said that 
according to the view of Mahomed, on whom be peace, it is not necessary 
for the (second) slave to establish such proof; and that, according to the 
view of Aboo Yusoof, on whom be peace,—and that is a tradition from 
Aboo Haneefa, on whom be peace,—the slave shall be obliged to establish 
such proof. 

And most of the Mashaikhs, on whom be peace, act on the view of 
Mahomed, on whom be peace, in cases of divorce. ۱ 

And this case is just like the case where a man claims against 
another man, that the former is the Vakeel on behalf of so and so who 
is absent, in regard to all (his client’s) the absentee’s rights and claims 
against people, and that the absentee has owing from the defendant so 
much; and he establishes proof by witnesses to substantiate this (that is, 
his authority and the debt), and the Kazee decrees in favor of the man’s 
general agency: the man shall not be obliged to prove his agency against 
other debtors. ۱ 


2517. (1617.) A man says to a woman, “If I marry thee, then thou 
art divorced ;” he then marries her and divorces her thrice; the woman 
then refers the matter to the Kazee to get the oath annulled: the Kazee 
shall not annul the oath; because if the Kazee were to set aside the oath, 
the woman would become thrice divorced by the immediate divorces caused 
after the marriage; and therefore the setting aside of the oath or Yumeen 
by the Kazee would not end in any result (that is, when the oath is in force, 
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then at the time of the marriage, one divorce is caused by the effect of 
the oath, and the woman, being one with whom no sexual intercourse 
is had, becomes completely separated, and, therefore, there is no subject 
on which the three divorces subsequently given could operate: but if 
the Kagee were to set aside the oath, then the divorce, which was contem- 
plated by the oath, would not be caused, and the woman would remain his 
wife, but then the three divorces caused by the husband after the marriage, 
as immediate and instantaneous divorces, would be operative, and there- 
fore, no good would result if the Kazee were to set aside the oath). 


2518. (1618.) And if a man of the Hanifite sect, makes divorce de- 
pendent on an act of marrying (or marriage), and he then marries a woman, 
but he does not refer the matter to the Kazee (of the Hanifite sect) but 
makes a prayer to one of the Shafei sect, who gives a Futwa that the 
divorce has not been caused, it is not proper for the swearer to abide by 
the Futwa of the Shafei Kazee and to give up the principles of his 
own sect; because it is obligatory on him to abide by the view which 
our learned in the law, on whom be peace, take, and not by the view taken 
by those who follow the Shafei sect, on whom be peace, and the Fatwa, 
given by those who follow the Shafei sect, shall be no guide for the 
Hanifites. 

2519. (1619.) And if a woman along with a man asks another man 
to arbitrate for them in such a matter (that is, the matter to avoid an 
oath); then if the man so appointed to arbitrate is of the Hanifite 
sect, his order (setting aside the oath) shall not be operative; but 
if he is of the Shafei sect, then the learned lawyers have differed (on the 
question whether his order should be carried into effect) : some of them 
have said that his order shall not be operative; because his order is 
equivalent to a Futwa: the correct view is, that his order shall be oper- 
ative on them (so that the Kazee shall compel the parties to act up to it 
without himself going into the question afresh). Shums-ool Ayma 
Hulwai, on whom be peace, has laid down that the order of the arbitrator 
—in a case which (is not provided for, but which) must be inferred (by the 
process of reasoning called Kyas, and which case is called Moojtuhidat), 
such for instance as the case relating to Kinayat (or indirect expression 
of divorce) and the (case relating to) divorce depending on a condition 
and other matters,—is effective; and it is not competent to either party to 
resile from his order (that is, to act contrary to it) after the order has 
been made. 
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Moulana (Kazee Khan, the author of these Fatawa), on whom be peace, 
says, that this point (viz., what has been stated aa a rule that the order 
of the Shafei arbitrator is binding in reference to Moojtuhidat questions 
eontrary to the kyas of Aboo Haneefa) is one, which is fit to be known but 
not to be promulgated (and made known to others), with a view to avoid 
the public heing emboldened to resort to the course (viz., that of asking 
a Shafei’s opinion on such matters when the principle of his own sect is 
unfavorable to him) and it is fur this reason that the Mashaikhs have 
refrained from giving Fatwa validating the order of an arbitrator. (See 
also paragraph 742.) 

2520. (1620.) And if the man and wife, appoint a man arbitrator 
without informing him that they have appointed him to arbitrate in a 
particular matter, but they put forward their case before the arbitrator, 
and the arbitrator arbitrates between them ; then, according to the view 
of him who allows arbitration of an arbitrator at all, this arbitration (of 
the arbitrator, who was appointed to arbitrate in a matter which was 
disclosed only in the statement of the case and not at the time of the 
appointment) shall be valid; because it is valid to appoint an arbitrator 
without his knowledge (of his having been appointed arbitrator). 


2081. (1621.) And if a swearer (who had taken oath that “if I marry 
a woman, then she is divorced ”) marries a woman, and the swearer 8 
not refer the matter to the Kazee (i.c., does not ask the Kazee to release him 
from his oath) so that the woman (disregarding the first marriage), marries 
another husband without the knowledge of the first husband, and then they 
(that is, the swearer and the woman married by him) refer the matter 
to the (Shafei) Kazee (that is, ask the Kazee to set aside the oath) and 
both of them state their case to the Kazee, and the Kazee makes an order 
nullifying the oath and that the divorce (involved in the oath) has not been 
caused, the Kazee’s order shall not be operative; because the marriage of 
the woman with the second husband prevents the Kazee from making an 
order in favor of the first husband. And the nullification of the oath 
of the swearer (releasing him from the consequences of his oath and 
validating his marriage) is nat a more laudable act than rendering the 
second marriage void (that is, of two things, one,—to set aside the oath 
and validate the first marriage, and the other,—to maintain the second 
matriage,—the latter ia preferable to the former). God knows best. 
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Section I. 
ON BENDERING UNLAWFUL ON ONE'S SELF THAT WHICH 8 
LAWFUL. 

2522, (1622.) A man says, “Every thing lawful, is unlawful to me,” 
or says, “ Every thing made lawful by God is unlawful to me,” or says, 
“ Every thing lawful to Moslems; ” and the fact is that he has a wife ; and 
the man forms (or entertains) no particular intention at the time of taking 
the oath (whether the wife is also included in the oath) : the learned law- 
yers have differed in the matter (viz., whether his wife shall become 
divorced or not): Sheikh-ool Imam Aboo Baker Mahomed, son of Fuzul, 
on whom be peace, and the lawyer Aboo Jaffer and Aboo Bakur Iskaf, 
and Aboo Bakur, son of Syeed, on whom be peace, eay, that the man’s wife 
shall become bain from him by one divorce (that is, one bats divorce shall 
be caused on her); and 1۶ قط‎ intends to cause three divorces by his oath, 
then three divorces shall be caused; and if the man says, “I did not in- 
tend by this (that is, by the expression used in the oath), a divorce,” he 
shall not be believed by the Kazee; because, in ordinary parlance (Oorf) 
this expression has become (a formula of) divorce: and for this reason 
only men (and not women) are made to take such oaths (because a wo- 
man has no power to divorce her husband) ; then if the man has only one 
wife, she shall become completely separated (bain) by one divorce (that 
is, one bain divorce shall be caused on her); and if he has three or four 
wives, then one complete (bain) divorce shall be caused on each one of 
them, 

2523. (1623.) And if the man swears saying, “If I have done such 
and such a thing, (then what is lawful is unlawful to me),” the fact 
being that he really has done the act; and he has one wife or several 
wives: all of them shall become completely separated (that is, a bain 
divorce shall be caused on them so that they would become unlawful) ; 
and if he bas no wife, then nothing shall be obligatory on him (by way of 
Kuffara &c., as the consequence of a breach of his oath) ; because this oath 
has been regarded as an oath of divorce (and not an oath by God) ; and if 
we render this expression into an oath by God, then the oath is one of the 
Ghoomoos (or of the kind relating to the past when Kuffara is not obligae 
tory). 

2524. (1624.) And if the man swears in this form regarding ۵ 
matter which is to happen in future (saying “if I do so and so, then every 
thing made lawful by God shall be unlawful to me ”); he then does the act, 
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and he has no wife: it is obligatory on him to make Kuffara (or penance) 
for his oath; because, making upon one’s self unlawful that which is 
lawful is an oath, and for this reason if a man says to another (in Persian), 
“Tt is (Haram or) unlawful for me to speak to thee, ” and he then speaks 
to him, he shall have to pay Kuffara (or penance) for his oath; just 8 
if a man says (in Arabic), ‘“‘ By God 1 will not speak to so and so” (in 
which case the Kuffara is obligatory, and so will it be obligatory in the 
previous case in which the Persian expression was used and in which the 
word ۴ God °° was not used). 

And if he has a wife at the time of the oath, but she dies before the 
condition (of the breach of oath) is realised, or she has become completely 
separated without liability to Iddut (at the time the condition of the breach 
is realised and the man brings the condition into existence) and 
then (that is, after the death of the wife, or after she has become 
bain) the man brings the condition into existence (and commits a 
breach of his oath), Kuffara (or penance) shall not be obligatory on him; 
because (in consequence of the existence of the wife at the time of the 
oath) his oath could relate to the divorce of his wife at the time the oath 
came into existence; (that is, at the time of the oath there was a subject 
on whom the oath could bring its consequence, and that consequence was 
divorce on the wife then in existence). 

But if he has no wife at the time he takes the oath (and consequently 
the oath becomes one in reference to God) and he afterwards marries a 
woman, and then acts so as to bring the condition into existence, the learned 
lawyers have differed in this matter: the lawyer Aboo Jaffer, on whom be 
peace, says, that the woman whom the man marries after taking the oath 
shall become completely separated (bain); whilst others have said that the 
woman shall not become divorced, and the Fatwa is given accordingly; 
because the man’s oath became an oath by God (and not an oath relating to 
divorce) at the time the oath was brought into existence (because the man 
had no wife then); and therefore this oath shall not be an oath relating to 
divorce after the oath has become (or been converted into) an oath by God. 


2525. (1625.) And if the man says (in Persian) ۴ Whatever I hold 
by the right hand (is unlawful to me):” this is an oath relating to 
divorce, (and not an oath by God) although he might have no intention to 
cause his wife’s divorce. 

And if he says, ۶“ Whatever I hold by the left hand, &c.” then this 
oath shall not be regarded as an oath relating to the divorce of his wife, 

32 
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unless the man has such an intention; because there is no usage for it (that 
ia, according to usage, the expression containing the words “left hand” 
is not used for divorce). And in the work called the Khoolasa, it is 
stated that this expression (relating to the left hand) shall not. amount 
to (an oath for) divorcee, although the man might have such an intention; 
because it is not so-recognised by usage. 

And if the man says, “ Whatever I have been holding by the right 
hand: is unlawful to me: ” the learned lawyers have said that this:is just 
as if he says, “Whatever I hold by the right hand.” 

And if he says, “Whatever I hold with my hand ” (without specifying 
the right or the left hand): the learned lawyers have differed in this matter; 
some of them have said, that the expression shall not become (an oath for) 
divorce, unless he has such an intention, whilst others have. said: that, 
according to usage, that expression is similar to the expression, > What-. 
ever I hold with my right hand.” 

2526. (1626.) A man says to his wife, “Thou art upon me unlaw- 
ful,” and according to him “unlawful” means divorced’; but he entertains 
nointention of divorce: his wife shall become divorced; because when the 
word according to him means divorce, then he did entertain an intention 
of divorce. 

_ And if a man says to his wife, “ Thou art with me in unlawfulness, ” 
that is: equivalent to his saying, “Thou art upon me unlawful,” and 
his wife shall become unlawful to him. 


9627, (1627.) And if a man says to his wife, “If I do so and s 
then thou art my mother,” intending thereby that she shall become 
unlawfal to him: this is void, and nothing shall be obligatory on him 
(either by way of Kuffara or divorce; because the man does not say, “like. 
my: mother,” in which case this. would amount to Zihar, if such was his. 
intention. See Vol. II, Sharah Vikaya, page 88. He having said, “my 
mother,.”? it is not possible to give effect to the expression either according 
to ite real or its secondary meaning, and, therefore, it comes to nothing at 
all. The expression shall not cause divorce, because mother is perpetually 
unlawful, or Huram-i-Moabbud, and divorce does not involve, perpetual 
prohibition as its consequence; and, therefore, that expression and divorce 
are inconsistent with each other). 

. ° 3528; (1628.) A man says (in Persian), “ My wife is, unlawful, and 
if she is. not unlawful, she is. Kafir,” intending nothing by saying so: the 


۱ 
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learned lawyers have said that the man shall be held to have made Hela 
(that is, made a vow not to have intercourse with his wife) and they 
only say so basing themselves on what is laid down in the Kitab (of 
Mahomed, with regard to another case): and in the Kitab (of Mahomed) 
it ig stated that when a man says to his wife, “Thou art, upon me, 
unlawful,” he shall be held to have made an Hela.” ‘But according to 
usage, this expression amounts to divorce (that is, it operates by way of 
divorce) and, therefore, the man shall not be held to have made an ۰ 


2529. (1629.) Aman says to his wife twice, “ Thou art upon me 
unlawful;’? and intends divorce by the first expression, and an oath by the 
second: then this will be in accordance with his intention; because when 
an expression is impossible in its real meaning, it can have a meaning 
given to it according to intention (because, by the ‘first use of the expres- 
sion a bain divorce has been caused, and the woman has become unlawful, 
therefore, if the second use of the same expression were to be referred to 
the real meaning of the expression, that meaning would be useless, because 
the woman has already become unlawful; and therefore if he intends an oath 
by the second use of the expression, his intention shall be valid; so that 
if he were to marry her afresh, and have sexual intercourse, ط‎ would have 
to make a Kuffara for the breach of the oath: all this is when the 
husband has not had sexual intercourse with her; because, if he has had, 
then he can give her two express divorces). 


2680. 1680.) And if a man says to both of the wives he has,” ٤ «You 
both, upon me, are untawful,“ intending to cause three divorces on one 
wife and one divorce on the other wife: both of the women shall be thrice 
divorced according to Aboo Yusoof, on whom be peace; and موطف‎ 
Heneefa, on whom be peace, says, that the matter shall 54 as the man 
intended, and Fatwa is given accordingly. 

Moulana (Kazee Khan, the author of these Fatawa), on whom be 
peace, says, that it is fit that the view held by Mahomed, on whom be 
peace, (no express view ort the precise question having been reported from 
him) dhould ‘be (taken to be) similiar to that held by Aboo Haneefa on 
whom be peace. ۱ 

The principle of this case is the rule which relates to the question 
whether, when a man uses the formula of nusur (or vow), and forms an 
intention both of an oath (or Yameen) and of a nusur, the man’s intention 
shall be carried into effect. 
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And if the man says, “ I intended divorce as regards one wife (by the 
expression stated at the beginning of this paragraph) and oath in regard 
to the other wife,” (thatis, he says, “my intention when I said to my two 
wives, ‘ You both are upon me unlawful,’ was that one should be divorced 
and the other should be unlawful upon me”) then, according to Aboo 
Yusoof, on whom be peace, divorce shall be caused on both the wives; but 
according to Aboo Haneefa and Mahomed, it is fit that the result should 
be as he intended. 


[Norz.—A nuzur or vow is to render obligatory or Wajib on one’s self 
what is Moobah or permissible: the formula or Seegha of it is—‘‘ Aluyya or 
upon me;” e.g., “I have made the fast of Rujub obligatory on me.” Yumeen 
or oath is to render unlawful that which is lawful. A vow necessarily 
involves an oath; when the vow is to fast in Rujub, then there is necessarily 
an oath not to eat and drink: by the oath, what is the Zid or contrary of the 
particular item of Moobah or thing lawful referred to in the Yumeen is 
rendered haram or unlawful. There is no difference between the three 
Imams in four cases :—Istly. When a person uses the formula of vow 
or nuzur, and has no particular intention, then the result is that the matter 
referred to in the vow shall be obligatory; and in the absence of the vow 
being carried out, the person shall be sinful ; but Kuffara shall not be 

obligatory; because there is no Yumeen.—2ndly, When there is an 
intention of a vow or nusur alone, without any intention regarding the 
oath.—Srdly, When there is an intention of a vow or nuzur, and a 
negation of intention regarding oath or Yumeen. In the 2nd and 8rd 
cases the result is the same as in the lst case.—4thly, When there isan 
intention of an oath or Yumeen, and negation of intention regarding 
vow or nuzur: here the result will be only an oath and not a vow. The 
fifth is where there is an intention, both of a vow or nuzur and an oath 
or Yumeen: here, according to Aboo Haneefa and Mahomed, the result 
will be both a vow and. an oath; but Aboo Yusoof says, the result will 
only be a vow. The sieth case is where there is an intention of an oath 
or nusur without a negation of a vow or nuzur. Here also, according to 
.Aboo Haneefa and Mahomed, the result will be both a vow and an oath; 
but Aboo Yusoof says, the result will be only an oath. The //th case 
applies. to the text in the present paragraph. The formula . used 
is that applicable to vow, because the man renders obligatory on 
him the divorce of his wife, which is only a Moobah or permissible act: 
then the analogy as regards two intentions in the fifth case is pursued fur- 
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ther: Aboo Yusoof does not allow two intentions, and, therefore, the in- 
tention to give three divorces prevails as regards both the wives, and the 
intention of three divorces prevails upon the intention of one divorce as 
being more consistent with the meaning of the word, “ Unlawful,” in the 
formula used by the husband: but Aboo Haneefa and Mahomed hold 
both intentions to be valid in the fh case, and, therefore, by analogy, in 
the present case, the result shall be as intended by the husband.] 


3531. (1681.) And if a man, who has three wives, says to them, 
“You all, upon me, are unlawful” and intends to cause three divorces 
onone of them, and intends an oatb as regards another, and intends a 
falsehood as regards the third : the learned lawyers have said that each of 
the wives shal] become divorced thrice: Moulana (the author of these 
Fatawa), on whom be peace, says, that it is proper that this should be 
the result according to the view of Aboo Yusoof, on whom be peace, 
but that according to inference (Kyas) from the view taken by Aboo 
Haneefa and Mahomed, the result should be according to the intention of 
the man (so that one wife shall become thrice divorced, and as to another, 
the expression will be an oath not to approach her, so that if the man has 
sexual intercourse with her, he shall be liable to penance or Kuffara, that 
is, expiation, and as to the third wife, the expression will be of no effect: 
be it noted that the expression amounts to a divorce only in consequence 
of Oorf as stated in paragraph 1628; and therefore when the man intends 
it to be an oath it is not a divorce and does not effect separation). 


2532. (1682.) A man has in his hands a number of dirhema, and he 
says, “These dirhems upon me are unlawful; ” he then purchases some: 
thing with them : he shall commit a breach of his oath (and he shall have 
to make Kuffara); but if he makes a gift of them, or gives them in Sudka 
(charity), he shall not commit a breach of his oath; because by taking such 
an oath, it is not intended that the exercise of all acts of. disposition 
should become unlawful, but what is intended is -only the prohibition 
against what specially appertains to them i in most eases, and that is to use 
them in making purchases. 


2533. (1633.) And if a man says, “This. wine, upon me, 18 — 
ful,” and he then drinks it: Aboo Haneefa and Aboo Yusoof, on whom be 
peace, have differed in this matter: one of them (which of them ‘cannot 
be ascertained) says, that Kujfare shall be obligatory on the man; and the 
other says Kuffara shall not be obligatory on him-; beeause (this does nót 
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amount to an oath, inasmuch as) he has merely given information of what is 
correct (and expressed a fact) ; but the Futwa is, that the man’s intention 
shall be enquired into; so that if he merely intends an information 
(or a statement of what is a fact and a correct postulate as regards wine) 
then he shall not be obliged to make a Kuffara ; but if he intends an oath, 
then Kuffara shall be obligatory on him; and in the absence of any inten- 
tion, the man shall not be liable to Kuffara. 


9584 (1634.) A man says, “ What God has made lawful is upon me 
unlawful; ” he then says (in Persian), > And whatever I ‘shall hold by 
the right hand is unlawful on me (which is an indirect mode of divorcing 
the wife) if I have done such and such an act,” the fact being that he has 
verily done the act: the learned lawyers have said that (the result is that) 
his wife shall become completely separated from him (bain) with one 
divorce (that is, one divorce shall be caused on her); because making 
the divorce dependent on a thing which has already taken place (e.g., in 
the second expression in which the words used were—“ If I have done 
such and such an act,” the act had already been done) amounts to the 
immediate (or Tunjece that is, instantaneous) causing of the divorce: and 
when the woman has already become completely separated (batn) by the 
first mentioned expression, then the second divorce involved in the second 
‘expression shall not affect her (that is, the first expression eaused one 
divorce, and the second expression, which, although expressed in the form of 
a condition, also has the effect of causing an immediate divorce; but the 
woman having become completely separated by the first divorce, the second 
divorce shall not be caused on her; because there is nothing to shew that the 
intention is to cause another divorce, and the second expression shall be 
considered as an explanation of the first expression; see Futawai Alumgiree 
Vol. I, page 538, where it is laid down that if the husband gives one Jain 
divorce, and then says, “Thou art bain,” only one divorce shall be the 
result; but if he says, “Thou art divorced bæin,” then another divorce 
shall be caused). 

And if the (condition or) 1ھ‎ 7 the oath) is upon a future 
event (i.e. if he says, » If I will do sucha thing” instead of saying, ۶ 
I have done such and such an act”) and the man then does the act by 
which the condition comes into existence, then two divorces shall be 
caused on her (because the expression—‘“ what God has made lawful is 
upon me unlawful” ig used in the past sense, the meaning being “ has 
become upon me unlawful ;” therefore, if the expression which follows 
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it has a past sense, then the second expression: is capable of being an, 
explanation of the first expression, but if the second expression refers to a, 
future event, then the: second expression cannot become an explanation of 
the firat expression). 

2635. (1635.) A man says to his wife in a state either of anger or of 
calmness of mind, ‘Thou, upon me, art unlawful; then get Khoola from 
me:” one complete. (bain), divorce shall be caused on her whether he 
intends a divorce or not, 

2598. (1686.) And if a man says to his wife (in Persian), ‘ Deser- 
ted, deserted, unlawful, unlawful ” bub says, “I did not intend divorce 
bg these words: ” he shall not be believed by the Kazee; because his 
expression “ deserted * and “unlawful” are words of divoree, he shall 
therefore, not be believed; and the learned lawyers have said that the 
woman shall become: thrice divorced (because he mentioned the. divorce 
four times); because the divorce caused by his expression “deserted ” 
is one reversible divorce, and when he repeats the same expression 
then two reversible divorces are caused; and a third divorce is caused 
by his expression. “ Unlawful, unlawful” (that is, in reality, four 8 
are caused, but three being enough, the fourth goes for nothing). 

Section II. 


ON DIVORCE CAUSED BY THE VAKEEL (OB AGENT); OR BY THE WOMAN 
HERSELF (WITH AUTHORITY FROM THE HUSBAND). 


2537. (1637.) A man vests the authority to divorce in the hands of 
his wife; the woman says to her husband, “I have divorced thee:” 
this act shall be void just as if the husband refers the divorce to him- 
aelf (saying I have divorced myself) ; but if she says at the meeting (her 
authority to divorce herself having been, by the expression used here, 
confined to divorcing herself at the same meeting), ۲“ Thou art, upon me 
unlawful,” or says, “Thou art bain from me,” or says “ I am unlaw- 
fal on thee,” or says, “Iam bain from thee,” then the woman shall 
become completely separated’ (bain) with one divorce, just as if the 
husband were to refer the unlawfulness to his own self (saying “I am 
unlawful on thee ”’). 

And if she says, “Thou art bain” without adding “from me,” 
or says, “Thou art unlawful” without saying “upon me,” then her 
expression shall be void (batil) ; because the separation of the woman 
(in the sense that the relationship of husband and wife has come to an 
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end) and unlawfulness of her, mostly does not take place except when the 
ownership of marriage is at an end; and therefore the separation as refer- 
red to the woman and the unlawfulness as applied to her, will cause 
divorce; but mere (or absolute) separation and unlawfulness, (as ex- 
pressed in the expression in which reference is not made by her to herself) 
will not be sufficient to cause divorce. 


And if she says, “I have withheld hands” without saying “my 
(hands), °’ she shall not become divorced; just as if the husband says 
<“ Exercise thy authority” (Ikhtary—an indirect mode of vesting the 
wife with authority to divorce herself) intending thereby to vest the 
wife with authority to divorce herself, and the woman says, “I have 
exercised authority,” no divorce shall be caused (unless she says “Over 
myself” or nufsy). 


2538. (1638.) And if the man says to his wife, > Exercise thy 
authority” and the woman says, “I bave exercised authority,” and then 
says, ““ I meant myself (nufsy);” then if she says so at the same meeting, 
she shall become divorced and she shall be believed (by the Kazee) : but if 
she says so after standing up at the meeting, she shall not become divorced, 
and her word shall not be accepted; because the woman has authority 
to (exercise her authority and) create (Insha) the divorce as long as she 
remains in the same myjlis, and, therefore, her word (expressed at the same 
meeting) shall be accepted, contrary tothe case where she says so after 
standing up at the meeting. 

2539. (1689.) A man vests the authority to divorce in the hands 
of his wife: the authority shall not be vested in her hands until she 
knows of it; so that if she divorces herself before knowing that she has 
been vested with such authority, the divorce shall not be caused on her. 


2540. (1640.) A man says to his wife, “The authority to divorce 
my wives is in thy hands,” or says to her ‘divorce whichever of my 
wives thou pleaseth ;” she then divorces herself: the divorce shall not 
be caused; and verily have we discussed this matter before. (See para- 
graph 1462). 

2541, (1641.) A man says to his wife, “The authority of three 
divorces is in thy hands, if thou were to release me from thy dower,” 
and the wife says, “ Make me Vakeel with authority that I may divorce 
myself;” the man then says to her, “Thou art my Vakeel to divorce 
thyself ; '” the woman then stands up at the meeting: her authority shall 
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ga ent of her hands, so that if she divorees herself (after she haa stood up 
at the place where she had been seated), the divorce. shall not bo cansed; 
because constituting the wife a Vakeel to divorce herself, is entrusting 
her (Pufwees) with anthority to divorce herself, and, therefore, the authority: 
is confined to the meeting; and if. she divorces herself at the meeting, 
then, if she first releases her husband. from her dower (and then divorces. 
herself), she shall become divorced; but. if she does. not release him 
from her dower (before divorcing herself), then she shall not become 
divorced ; because the authority is vested in her with the condition that. 
she shall release the husband from her dower. 

(Note. If a Vakeel is entrusted with authority in some matter, the 
exercise of that authority is not confined to the meeting where the authority 
is given ; and the Vakeel is at liberty to exercise the authority whenever and 
wherever he chooses consistently with the terms of his authority: but here, 
although the woman was apparently appointed the Vakeel, still she was not, 
in reality, appointed a Vakeel, inasmuch as the business concerned her own 
self; therefore the appointment was not Towkeel but Tufweez; and the latter 
means the making another person owner of an act which appertaina to 
the person making the Tufwees]. 

2542, (1642.) A man says to his wife, “The authority to divorce. 
thyself is in thy hands up to (or for) ten days: ” she shall have authority 
vested in her hands from the time the man so expressed himself for ten 
days, counting from the moment when the husband.said so; because 
vesting the wife with authority admits of being circumscribed by time 
and the particle “ up to” (Ila) expresses the limit (or termination, 4.¢., 
Ghait): on the contrary, if the man says, “Thou art divorced up to 
(Ila) ten days,” the woman sliall verily become divorced after ten days, 
because divorce is a thing which does not admit of being circumscribed 
(Towkeet) by time, and, therefore, here the expression, “up to” (Ila) shall 
mean “after” (and the meaning is not that the woman shall remain 
divorced for ten days). ۱ 

2543. (1648.) And if a man says, “The authority to divorce 
thyself is in thy hands up to (Ila) ten days” and intends that. she 
shall have authority in her hands after ten days: his intention shall 
be correct morally speaking as between him and his God, because the 
man intends what the words used by him admit of (as in the case in 
paragraph 1642); but the (alleged) intention.is contrary to what is appa- 
rent, (the obvious meaning being that she shall remain vested. with 
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such authority for ten days and not afterwards), and therefore the man 
shall not be believed by the Kazee. 


` 2544. (1644.) And similarly, if a man says to another, ۵ 
authority to divorce my wife is in thy hands up to one year : ” the latter 
shall have the authority in his hands for a year; and after the expiry of 
the year, the authority shall no longer remain in him, whether he knows 
the same or not: (this is Tufweez and not Towkeel). 


2545. (1645.) And if a man gives to his wife authority to 
divorce herself “for a month” or “fora year,” and the woman refuses 
to accept the authority, or prefers to remain with her husband, or says, 
“I do not choose to divorce myself,” then the authority, which is 
vested in her hands, shall become void. But Aboo Yusoof, on whom be 
peace, says, that the authority (shall not be void, but) shall remain in her 
hands, so that she shall be free to exercise it (if she chooses) at a meeting 
different from that in which the above conversation took place, (and so on 
until the month or the year expires). 


2546, (1646.) And if a man says to his wife, “The authority 
to divorce thyself is in thy hands, when thou pleaseth or “as long as 
(Muta, i.e., the same as ‘ when’ or Isa) thou pleaseth: ” the authority shall 
be in her hands (to be exercised) only once whether she exercises 
that authority at the same meeting or at a different meeting. And if 
she prefers to remain with her husband, her authority shall go out of 
her hands; and this authority shall not become void by her standing up at 
the meeting. 

2547, (1647.) And if a man says to his wife, ‘The authority to 
divorce thyself is in thy hands as often as (Koolluma) thou pleaseth:” the 
authority shall be in her hands to divorce herself as often as she pleases, 
until the number three is completed: and if she marries another husband 
after three divorces, and then goes back to her first husband (by marriage 
after being divorced by the second husband), then she shall have no further 
authority in her hands, And if it pleaseth her to divorce herself once, andshe 
becomes (once divorced), and then the same husband marries her after her 
Iddut, she shall still be competent to exercise her pleasure to divorce herself 
for what remains out of the three divorces (that is, she shall have the power 
of two divorces; because, under these circumstances, the husband himself 
has authority to divorce only twice): and if she is pleased to divorce herself 
once and does become once divorced, and then marries a different husband 
after the expiry of the Iddut, and then goes back to her first husband 
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(who marries her after the second husband has divorced her), she shall be 
competent to exercise her pleasure and have the power of three future 
divorces according to Aboo Haneefa and Aboo Yusoof, on whom be peace : 
and this case is called the Masalai-Hudum (that is, the case of absorption 
or effacement of divorce; that is, when the woman comes back to her first 
husband in the manner described, the latter again obtains the power of 
three divorces, and whatever divorces he had given in the first relationship 
of husband and wife, becomes effaced or swept away and removed by the 
second husband; the wife, therefore, has a corresponding power). 


2548, (1648.) And if the husband says to his wife, ‘“The authority 
to divorce thyself is in thy hands in this year,” and the woman divorces 
herself, and he then marries her: she shall have no farther authority 
(although the year is not out) according to Aboo Yusoof, on 
whom be peace. And Aboo Yusoof, on whom be peace, says that, accor- 
ding to inference from the view of Aboo Haneefa, on whom be peace, the 
woman shall still have authority (until the year is out). 


2549. (1649.) And if the husband says to his wife, “ The authority 
to divorce thyself is in thy hands in this year” and he (himself) 
divorces her once, before having sexual intercourse with her, and then 
marries her again in the same year: she shall (still) have authority in 
her according to Aboo Haneefa, on whom be peace. (But according to 
Aboo Yusoof she shall have no authority). 


2550. (1650.) Aman says to his wife, “The authority to divorce thy- 
self is in thy hands to-day and to-morrow and the day after to-morrow; ” 
the woman then on the samo day refuses to accept the authority: her 
authority for the other days also shall become void (batil); and it is not 
competent to her to divorce herself after this. But it is stated in the 
Wakyat that it is competent to her to divorce herself on the morrow. 
But the correct view is that first stated. 


2551, (1651.) And if a man says to his wife, “ The authority to di- 
voroe thyself is in thy hands to-day and the day after to-morrow;” and she 
refuses toaccept the authority that day: she shall be competent to exercise 
her authority the day after to-morrow (because one day’s interruption 
shows she had two different authorities; and her surrender of one 
day’s authority does not involve forfeiture of the other day’s authority). 

So also if she says that day, “I have rendered void each 
authority: ” (she shall still have authority in reference to the day 
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after the morrow; because her surrender of authority, which has not yet 
come inte existence, is not hinding en her when the day arrives), 

2652. (1653.) And if ‘he says to her, “The authority to divorce 
thyself is in thy hands to-day and to-morrow,” and she refases te 
accept the authority that day: her authority shall become (wholly) void; 
because regard is to be had to the time which has been first mentioned 
(in the authority), and therefore the authority for the first mentioned 
time is rendered void by the refusal to accept the authority (and the 
time next mentioned being adjacent to the first, also goes with it) و‎ just 
as when a man says to his wife, “ Thou art divorced to-day, to-morrow ” 
in which case the divorce shall be caused instantaneously. 


2568. (1658.) A man says to his wife, “The authority te divorce 
thyself is in thy hands and the authority to divorce my wife so and so, 
is in thy hande;” and she says, “I have divorced so and so” and she 
then divorces herself: this is correct (although not in the order mentioned 
by the husband) because the whole is one trust (Tufweez), and, therefore, 
whichever she commences with, her authority as regards the other shall 
not become void. 

2554 (1654) A man vests in his wife the authority to divoree 
herself, and she says, “Give me so much if thon divorce me,” and 
the husband says, “I do not know this (that is, what thou meaneth) ; ” 
and the woman says, 1۶ thou hast vested me with authority to divorce 
myself, then verily have I divorced myself :” the woman shall not become 
divorced; because when the woman occupied herself in demanding property, 
her authority became void (because her expression regarding the giving 
of property shewed hesitation and refusal on her part to accept the 
authority). 

2555, (1655.) A man says to his wife, “The authority to divorce 
thyself with three divorces is in thy hands,” and she says, “ Why 
dost not thou divorce me by thy tongue:” this shall not amount to a 
refusal to accept the authority (and the mujlts does not change, for the 
topic of divorce was going on), and it shall be competent to her to divorce 


herself. 

2666, (1656.) A man says to his wife, “If thou shalt enter the 
house of so and so, then the authority to divorce thyself is in thy hands; ” 
the woman enters the house and divorces herself: then, if she divorees 
sherelf at a time when she reaches a place (in the house) where she 
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could be ssid to have entered the house, and does not advance or recede 
from that place, she shall become divorced; but if she takes (or advances) 
two steps from that place (although still within the bouse) and then 
divorees herself, she shall not become divorced (because the condition 
was entry in the house). 


2557. (1657.) A man gives in his wife’s hands the authority to 
divorce herself, or gives her the option (to divorce herself or not) whilst 
the woman is on horseback, and she gets down, or she is on the ground 
(when the authority or option is given) and she gets on horse- 
back (after hearing of the authority or the — : her option (and her 
authority) shall become void. 


So also (shall her authority or option become void) if she is 
sitting (when the husband pronounces the words) and then lies down on 
her side to sleep. 


And if she is standing (when the husband expresses himself) but 
subsequently sits down, or if she is reclining on a pillow but subse- 
quently sits up erect, her option (and authority to divorce herself) shall 
not become void (because the change in posture in these two cases instead 
of denoting repugnance implies deeper interest in the subject). 

And if she is sitting but subsequently reclines, her option (and 
authority to divorce herself) shall not become void according to Zoofar, 
on whom be peace, and the view of Zoofar is one of two traditions from 
Aboo Yusoof, on whom be peace. Because sitting down (in the case where 
she was standing when she heard her husband); or reclining (when she 
heard him whilst she was sitting) takes place to collect one’s judgment 
and does not imply refusal to accept the authority (Airaz). 


And if she reads a little (after hearing her husband), then her 
option shall not become void ; (but if she reads a long passage, that will 
imply refusal; and her option shall be void). 

And if she is asked to take her meal (after the husband has ex- 
pressed himself as above) and eats it (at the same place where the 
authority is given) or if she (after her husband’s words) combs ber hair, 
or takes a bath, or dyes (ber hair or fingers), or if ber husband has sexual 
intercourse with her, or if she stands up at the meeting ,م))‎ stande 
up at the place where she was seated), her option shall become void. So 
also if she commences her prayers (after the husband has said so, her 
option shall become void). 
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But if she is (at the time her husband expresses himself so) in the 
midst of her Farz prayers, the authority shall not become void until she 
completes her prayers (so that if she continues her prayers instead of 
interrupting the prayers and exercising the authority, her authority is lost); 
but if she is in the midst of her prayers of Nujil, her option shall not 
become void, unless she stands up for the next set of prayers (Shoofa 
means a service consisting of two prayers of the Nufl kind although the 
intention might be to offer four or more sets of service at one and 
the same time and with one and the same intention. See Fatawai 
Alumgiree, Volume I, page 544). 

2558. (1658.) And if the guardians of the wife are assembled and 
are demanding her divorce, and their discussion is prolonged, and then 
the husband says to the woman’s father, “What do you require of 
me? do what you require;” and then goes away; and the woman’s father 
then divorces her at the same meeting: the woman shall not become 
divorced ; because what the husband has said is ambiguous ; it may imply 
the entrusting of the authority of divorce to the father of the wife andit 
may imply something else (e.g., expression of displeasure or disapproval) ; 
and, therefore, the words shall not be held to amount to a vesting of 
authority by reason of this doubt. 


9559, (1659.) A woman says to her husband whilst quarrelliog, 
“Tf what is in thy hands werein my hands, I would have released my- 
self ;”? the husband says, ‘“ What is in my hands is in thy hands,” and 
the woman says, “I have divorced myself thrice; ’’ and the husband 
says to her, “ Say again,” the woman says, “I have divorced myself 
thrice, the husband says, “I did not intend divorce by the expression used 
by me ‘what is in my hands is in thy hands’: ” the woman shall become 
thrice divorced by her repeating the expression a second time, “ have 
divorced myself thrice;” (because when the husband says he had no inten- 
tion of divorce, then the woman’s first expression shall not cause divorce on 
her; but when the man asks her to repeat it, and the woman does repeat 
it, this amounts to giving the woman authority); so that if the husband 
had not said to her, ‘ Say a second time,” the word to be accepted would 
have been his word both morally and according to the Kazee, and his 
wife would not have become divorced. 
. 9560. (1660.) A man says to his wife, “Say I am divorced: ” the 
‘divorce shall not be caused as long as the woman does not say so; contrary 
to this where the husband says (to another) “Say to my wife, verily she is 
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divorced,” the woman becomes divorced at once: and verily have we 
mentioned this matter. (See paragraph 974). 


9561. (1661.) Some high words pass between a husband and his 
wife, and the wife says, “Oh God, deliver me from this man,” and 
the husband says, > Dost thou wish to be delivered from me? (if so) 
then the authority (to divorce thyself) is in thy hands,” intending 
thereby divorce, without intending the number; the woman then says, 
“I have divorced myself thrice ;” the husband then says, “ Thou hast 
got deliverance :” no divorce shall be caused on her, according to Aboo 
Haneefa, on whom be peace; because, when the man does not intend three 
divorces, then it is the same as if the husband says to her, >“ Divorce 
thyself,” without intending the number, and in this case if the woman 
were to say, “I have divorced myself,” no divorce shall be caused accor- 
ding to Aboo Haneefa, on whom be peace, but one divorce shall be caused ` 
according to the view of his two disciples. 


And it is no objection to say—when the husband, after the wife 
had said, “I have divorced myself thrice,” said, ‘Thou hast got 
deliverance, ’’— why does not this expression of the husband amount to 
ratification (or permission) of the acts of the woman: because we answer 
the objection by saying that the husband’s expression, “ Thou hast got 
deliverance”? admits of having been said by way of a joke (or of 
defiance) and, therefore, the same shall not be held to سد وت‎ ratifi- 
cation (or permission), by reason of the doubt. ۱ 


2662. (1662.) A woman says to her husband (in Persian), “Iam 
thy Vakeel; ” the man says, ۶۰ You are;” the woman then says, “I have 
divorced myself thrice ; ” the husband then says in Persian, ‘‘ Thou hast 
become unlawful to me, I ought to be separate from thee;” then both 
separate ; then the husband intends to take her back: the learned 
lawyers have said that the husband shall be questioned as regards his in. 
tention; and if he says, “I intended by the words I used (that is, by the 
words < You are,’) the’ making her Vakeel to divorce herself, but I did 
not intend the number,” then the woman shall become completely separate 
(bain) with one divorce. This answer is only correct according to the 
view of Aboo Yusoof and Mahomed, on whom be peace; but, according 
to the view of Aboo Haneefa, on whom be peace, the learned lawyers 
have held that no divorce shall be caused; and the Futwa is given accor- 
dingly. (See paragraph 1661). 
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9068. (1663.) A woman says to her: husband, “ Dost thou intend 
that I should divorce myself ''ر‎ the man says, “Yos;” the woman then 
gays, “I have divorced myself: ” then if the husband intends to entrust 
the power of divorce to her, she shall become once divorced, but if 
by the words he used, he intends to mean, “divorce thyself, if it is in 
thy power. to do so” (implying thereby that, “thou hast no power and 
cannot divorce thyself”), the woman shall not become divorced. 


2664. (1664.) A man says to another, “ Dost thou intend that 1 
should divorce thy wife thrice?” the husband says, <“ Yes; ” the man 
says, “I have divorced thy. wife thrice :” the learned lawyers have said 
that. the woman shall become thrice diverced. But (this is not correct 
and) the correct view is that this case and, that which haa preceded it (see 
paragraph 1663) are equal in. effect, and divorce shall only be caused 
when the man intends to entrust the other with.authority to divorce. 

2565. (1665.) A man appoints another his Vakeel to divorce his 
wife; the Vakeel then divorces her thrice: then if the husband in- 
tended, at the time of appointing the man his Vakeel, to appoint him 
as & Vukeel with authority to give three divorces, the woman shall be- 
come thrice divorced; but if the husband did not intend to give authority 
to divorce thrice, no divorce shall be caused according to the view of 
Aboo Haneefa, on whom be peace. 

2566. (1666.) A.man says to another, “ Divorce my wife by rever- 
sible divorce; ” the Vakeel says fo her, “I have divorced thee irreversi- 
bly (bain—completely) : '' one reversible divorce shall be caused; but if 
the Vakeel says, “ L have made thee bain,” no divorce shall be caused 
(because in the former case that which was done with authority was ca- 
pable of being separated from that which.was done without authority; when 
he said “ I have divorced thee irreversibly,” he was acting: within his power 
except in regard to the last word, but the. expression without regard to 
the last word is sufficient to cause one divorce; and, therefore, the last word 
shall be considered s:surplussge). 

So also if the husband says to the Vakeel, « Divorce her with an 
irreversible (bain) divorce,” and the Vakeel says to her, ی‎ Thon. art 
divorced with one divorce reversible: ” then one irreversible divorce. shall 
be caused (because when the Vakeel says, “ Thou art divorced with one 
divorce,” this must mean that the divoree must be of the nature con. 
tained in the authority, and, therefore, one irreversible divorce shall be 
caused, and the word “reversible” shall be treated as-a surplasage). 
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` 9867. (1667:) A man says to another (in Persian), ‘“ Divorce my 
wife, in the presence of my brother so and so; ” the other man divorces 
her without the pregence ‘of the brother; the divorce shall be caused ; 
because the husband’s expression, ‘In the presence of my brother, ” was 
used by the husband by way of advice (te the other man), and, therefore, 
divorce shall not be dependent on the presence of the brother; just as if 
a man says to another, “ Divorce my wife in the presence of witnesses,” 
and the other man divorces her without the presence of the witnesses, 
the divorce shall be caused. And this is as if a man appoints another 
his Vakeel to -sell his slave, saying, “ Sell him in the presence of wit- 
nesses ۶ but the Vukeel sells the slave without the witnesses, the sale 
shall be valid. On the contrary, if the man says, “ Do not sell him 
except in the presence of witnesses,” the. sale shall not be valid except 
in the presence of witnesses. ۱ 


2568. (1668.) A man says to — «I do not prevent thee 
from divorcing my wife: this ‘shall not amount to constituting the 
other man û Vakeel; but if he says to his slave, “I do not prevent thee 
from doing trade,” this shall amount to permission to the slave to followa 
trade; because the man’s expression of this nature to his slave cannot be 
used except when the master sees the slave selling and purchasing without 
prevention, in which case (viz., that of passively witnessing the slave's ac- 
, tion without active interference) the slave shall become (Mazvon or) a slave 
with authority (or permission) to follow a trade; and, therefore, in this case 
(when, after seeing all this, the master expressly says, “I do not prevent 
thee,”) it is mach more necessary that the slave shall 060006 a slave 
with authority to follow a trade (Mazoon). 

- And if a man sees a person divorcing his (¢.e., the: man’s) wife, and 
does not prevent him from doing so, the person who divorces shall not 
become the man’s Vakeel, and the divorce shall not be caused. So also 
shall the divorce not be caused in the present case (where the man says, 
“I do not prevént thee from divorcing my wife.’’) 


2569. (1669.) A man says to his wife, * The authority (to divorce 
thyself) is in thy hands;” she says, “I have chosen (Ikhtear, that is, 
divorced) myself:” the learned lawyers have entered into a discussion 
in regard to this matter: some of them have said that divorce shall 
‘be caused; because this (thé husband’s) expression is stronger than vesting 
in the woman the authority to divorce herself (by expressly using 
the word divorce). Aud this answer is only correct when the husband 

34 





266 THE TAGORE LAW LECTURES, 1891-92. 


intends, by the use of the expression, to entrust his wife with authority 
to divorce herself ; because (simply) “ putting her authority in her hands” 
does not amount to entrusting her with authority to divorce herself 
except with intention. 


2570. (1670.) And when a man entrusts the authority to divorce 
his wife in the hands of an insane person or an infant (both) having 
some sense (Akl), this shall be valid: and it is not competent to the hus- 
band to retract from this. ۱ 


2571. )1671.( A man entrusts the authority to divorce his wife in 
the hands of two men: neither of them shall alone be competent to 
pronounce the divorce. 


2572. (1672.) A man says to his wife, “The authority to divorce 
thyself is in thy hands this year; ” he then divorces her onee, before 
having sexual intercourse with her; he afterwards again marries her in the 
same year: Kurkhy, on whom be peace, says, that the authority to divorce 
herself shall be in her hands in that year according to Aboo Haneefa, on 
whom be peace. (See paragraph 1649.) 


2573. (1673.) A man appoints another bis Vakeel to divorce his wife; 
the Vakeel then, in a state of drunkenness, divorces her: the learned law- 
yers have differed in this matter (viz., whether the divorce shall be 
caused or not): some of them have said that the divoree shall not be caused, 
just as if a man appoints another his Vakeel to divorce his wife, and the 
Vakeel becomes insane, and then divorces the wife (in which case the divorce 
shall not be caused): but the correct view is, that the divorce (so given as 
above by the drunken Vakeel) shall be caused. 


2574. (1674.) A man says to another, “I have appointed thee 
my Vakeel in regard to all my affairs; ” the Vakeel divorces the 
man’s wife: the learned lawyers have differed in regard to this matter; 
but the correct view is that the divorce shall not be caused. 

And in the Fatawa given by Aboo Jaffer, on whom be peace, it is 
stated that where a man says to another, “I have constituted thee my Vakeel 
in regard to all my affairs, and I bave put thee in my place:” this shall 
not amount toa general authority; and if the man’s affairs are of divers 
nature, so that he has no known profession in particular, then the agency 
is void; but if the client is a merchant, then the agency shall relate to 
affairs of trade. Aboo Jaffer says that if a man says, “I have appointed 
thee my Vakeel in all my affairs in which agency is permissible,” his 
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agency shall (then) be of a general nature extending to selling and giving 
lease, and contracting marriages and to all things. And it is reported 
from Mahomed, on whom be peace, that if a man says that “he is my 
Vakeel in regard to all things which are legal and which I do,” the 
other man shall become his Vakeel in the matter of selling, and making 
gifts and granting leases. And it is reported from Aboo Haneefa, on whom 
be peace, that (in such a case) the man shall be his Vakeel in matters in 
which consideration passes, and not in gifts and emancipation. 

Moulana (that is, Kazee Khan, the author of these Fatawa), on whom 
be peace, says, all this is true when the appointment is not made in the 
course of a topic regarding divorce; but if the appointment is made in 
the course of a topic regarding divorce, the Vakeel shall be authorised to 
give divorce. 

9575. (1675.) The Sultan compels a man to appoint him as his 
Vakeel to divorce his wife (saying:—Do you appoint me your Vakeel to 
divorce your wife?) the man from fear of being beaten and imprisoned, 
says, “Thou art my Vakeel,” without adding anything further; the 
Vakeel then divorces the man’s wife; then the client says, °“ I did not 
appoint the Sultan my Vakeel to divorce my wife:” the learned lawyers 
have said that the man shall not be heard, and the divorce shal] 
take place; because the man expressed himself by way of an answer to 
what was proposed to him, and the answer incorporates what is in the 
question. 

2576. (1676.) A man says to another, “Divorce this my wife,” 
or “ Emancipate this my slave,” or “ Make him (the slave) a Moodub- 
bhur ;”? the Vakeel accepts this, and the client disappears: the Vakeel shall 
not be compelled to pronounce the divorce, or to emancipate the slave, 
or to do other things except in one case, viz., if a man says to another, 
“ Make over the cloth to so and so,” then the man so ordered shall be 
compelled to make over the cloth; because in the case of the cloth or 
other definite thing, it is possible that the cloth might have been kept in 
trust with the person so directing, and it is, therefore, obligatory on him 
(the Vakeel) to restore the trust property. But in the case of divorce and 
emancipation and other matters (compulsion shall not be used on the 
Vakeel to exercise his authority, because) the man giving the order only 
directs the Vakeel to act in what was in his (own) power (that is, in 
matters in which he himself could exercise a choice, and in which he was 
under no compulsion to act in a particular way, and the person so directing 
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was not in any way bound to cause the divorce or the emancipation : .and 
therefore compulsion shall not. be used on the Vakeel (to exercise his 
authority and give the divorce, &c.) 

9577. (1677.) A man intends: to go on a journey ; he appoints 
another man as his Vakeel to divorce his wife; he then takes away 
the power of the Vakeel, and does so without the presence of the woman 
(his wife): then, if the appointment of the Wakeel was not made in 
consequence of the wife having made a request for the appointment of 
a Vakeel to divorce her, then the revocation of the Vakeel’s authority 
is valid: but if the appointment was in consequence of such a request 
by the wife, then some of the learned lawyers have said that the hus- 
band is not competent to revoke the anthority of the Vakeel, except 
in the presence of his wife; just as if a man appoints another as his 
Vakeel to fight out his case, and does 80 in consequence of n demand 
by the opposite party (who says, for instance, “ You are going away, in 
your absence my byyunna or proof by witnesses will not be admissible ; 
therefore you must leave an agent;”) and in this last instanee the man is 
not competent to revoke the authority without the presence of the oppo- 
site party. 

Shaikh-ool Imam Shams-ool Aima Sarukhsy, on whom be peace, says,— 
that the correct view is that it is competent to the husband to remove 
(without the presence of the wife) the Vakeel who had been authorised to 
give divorce, although the Vakeel might have been appointed at the request 
of the woman; because divorce is not obligatory on-the husband (to give) 
at the request of the wife, and the husband shall, therefore, be competent 
to release the Vakeel from the agency. 

2578. (1678.) And if a man appoints another his Vakeel to divorce 
his wife, saying, “As often as (Koolluma) I shall remove thee, (then) thou 
art my Vukeel:’? some of the learned lawyers have said that this ap- 
pointment is not valid; because it involves alteration of (or interference 
with) what is provided by the law (Shera), and that (alteration) is to make 
obligatory what is not so; whilst others have said that the appointment is 
valid, and the man shall not have authority to dismiss the Vakeel; because 
as often as the man removes the Vakeel, the latter’s appointment comes 
to be renewed. 

Sheikh-ool Imam Shams-ool Aima Sarukhsy, on whom be peace, 
says, that the correct view is that the man is competent to remove the 
agent, 
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The Jearned Jawyers have next differed in regard to the mode of 
removing the agent. The same Sheikh-ool Imam, on whom be peace, says, 
that when the man says, “I have removed thee from all agency,” the 
agent shall become dismissed, and this removal shall apply to (both 
sorts of appointments, viz.), appointments which immediately (or instan- 
taneously —Moonujjuz) come into effect, or those in which the appointment 
is dependent on something else (as in the case given, viz., as often as I 
remove thee, &c). Whilst others have said that the man shall say, “I 
have removed thee in the same way as I appointed thee my Vakeel,” and 
(yet) others have said that the man shall say, “I have retracted the 
conditional powers given by me, and I have removed thee from absolute 
(or unconditional) powers as ۳ 


2579. (1679.) A woman divorced by bain divorce (Mubtootutoon), 
appoints the husband, who had divorced her, to take her back by a fresh 
marriage (that is to say, appoints him to marry her to himself, and the 
divorce having been irreversible and not Rajue, fresh marriage is neces- 
sary); the Vakeel says, (in Persian) in the presence of witnesses (‘I have) 
brought back in consideration of a handred dinars:” Abool Kassim 
Suffar, on whom be peace, says, the marriage is valid, and, says he, the 
man’s expression, “ Brouglıt back” is equivalent to his saying; »» have 
. brougbt (thee) back.” i 


2580. (1680.) A man appoints another as his Vakeel to divorce 
bis two wives, and the Vakeel divorces one of them: she shall become 
divorced ; because the Vakeel performed a part of the duty entrusted 
to him. ۱ 


2581. (1681.) A man appoints another as his Vakeel in order 
to divorce his wife in the traditionary form; the Vakeel then divorces 
the man’s wife at a time other than the traditionary time (i. e, he divorces 
her at a time when it is not fit, according to the traditions, to give divorce, 
such non-traditionary time being either a period of pollution or a period of 
purity in which intercourse has taken place): the divorce shall not be 
caused at present, neither shall it be caused when the traditionary time 
arrives. (See paragraph 1697); and the Vakeel shall not go out of his 
authority ; so that if, after this, he divorces her in tbe traditionary time, 
the divorce shall be caused. 


2682. (1682.) A man appoints another his Vakeel to divorce his 
wife, and then the client himself divorces her, either irreversibly 
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or reversibly ; the Vakeel then (also) divorces her: the divorce given 
by the Vakeel shall be caused as long as the woman is in her 
Iddut, and the Vakeel’s authority shall not terminate in consequence 
of the husband himself giving an irreversible (bain) divorce, when 
the divorce given by the Vakeel is not in consideration of pro- 
perty; (that is, if the client authorises the Vakeel to make Khoola, 
that is, to divorce his wife for consideration, and if afterwards the client 
himeelf divorces the wife with or without the consideration, the Vakeel’s 
power shall come to an end): then if the Vakeel does not divorce the 
wife (so divorced as aforesaid by the husband himself) until the client 
marries her again before the expiry of her Iddut, and the Vakeel now 
divorces her, the divorce given by the Vakeel shall be caused on her 
(because before expiry of the 114+) the marriage still lingers on, and 
the Vakeel was authorised to divorce within the duration of a parti- 
cular marriage which does not completely end until the Zddué expires): 
if the client marries her after the expiry of the Iddut, and the Vakeel 
afterwards gives her divorce, the divorce given by the Vakeel shall not be 
caused. 

So also if the husband or wife becomes an infidel (Moortud)— 
may God prevent such a catastrophy—and the Vakeel afterwards 
divorces her: the divorce given by the Vakeel shall be caused as long 
as she remains in her Iddut; and if the client (the husband) goes to Dar-ool 
Hurub whilst he is an infidel, and the Kazee decrees that the man has 
merged (Lehak) into the Dar-ool Hurub (which amounts to a decree of 
civil death) the appointment asa Vakeel shall become void, so that if 
the husband returns from the Dar-ool Hurub, as a Moslem, and marries 
the same woman, and then the Vakeel divorces her, the divorce given 
by the Vakeel shall not be caused (because he becomes, as it were, born 
again, and the marriage becomes entirely a new marriage). 

And if the Vakeel becomes an infidel—may God prevent such a 
catastrophy,—he shall remain vested with the authority although he 
might have gone into the Dar-ool Hurub, except when the Kazee decrees 
that the man has lapsed (or merged) into the Dar-ool Hurub; because 
the decree of the Kazee that the man has gone into the Dar-ool Hurub 
is equivalent to his death. 

2583. (1683.) A man says to another, “When I marry such and 
such a woman, then divorce her;” the man then marries her: it shall 
be competent to the Vakeel to divorce the woman, because giving condi- 
tioual powers to a Vakeel is valid. 
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2684. (1684.) And if a man appoints an absent person to ‘divorce 
his wife, and the Vakeel divorces her before he comes to know that he 
has been appointed Vakeel: the divorce given by him is void; because 
authority as Vakeel is not established in a man before he knows of the 
appointment. 


2586. (1685.) A man appoints another to divorce his wife; the Vakeel 
refuses to accept the authority (or to act in the matter), but he afterwards 
divorces the man’s wife: the divorce given by him shall not be caused ; but 
if the Vakeel (instead of refusing to act) keeps quiet, and does not 
(expressly) accept or refuse, and then divorces the woman, the divorce 
given by him shall be caused by way of analogy (Istthsan). 


2586. (1686.) A man says to another, “Thou art my Vakeel in 
the matter of divorcing my wife, if she wishes, or desires, or intends : ” 
the other man shall not become Vakeel until the woman expresses a 
desire at the meeting (at which she receives the information ; because 
the man made the appointment of the Vakeel dependent on her 
desire, and therefore the appointment as his Vakeel is confined to the 
same meeting at which she receives the information ; just as if the man 
makes her divorce dependent on her desire (saying my wife is divorced if 
she desires; in which case, she must express her desire at the meeting at 
which she gets the information). And if she expresses her desire (to 
have herself divorced) at the meeting, the man shall become the Vakeel 
of the husband; but if the Vakeel gets up at the meeting (at which he has 
come to be appointed as the husband’s Vakeel) before divorcing the woman, 
his authority as Vakeel shall become void: whilst some of the learned 
lawyers, on whom be peace, have said that the Vakeel’s authority shall not 
become void (by standing up); because what is made dependent on a con- 
dition is, at the time when the condition is found, just as if it is without a 
condition (Moorsul) ; and therefore it is just as if the husband, after the 
wife’s desire becomes known, says, “Thou art my Vakeel to divorce her;”’ 
in which case the exercise of the Vakeel’s power does not depend on the 
{unity of the) meeting. 


The learned lawyers have said that the correct view is that taken 
in the Book (that is, the view mentioned first); because the foundation of 
the authority to divorce is based on the woman’s desire, in pursuance of 
the husband’s words, by which such authority was made dependent on the 
woman’s desire, and her desire is limited to the unity of the meeting (that 
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is, the desire must be expressed at the meeting) and 009 the Vakeel’s 
power must be limited to the same meeting. 


2587. (1687.) And-if a man says to another, “Thou art my Vakeel 
to ‘divorce my wife if thou pleaseth ;” the Vakeel expresses his desire at 
tke same meeting: this is valid (that is, it is valid in the Vakeel to 
express his desire and give divorce at the same meeting; but it is not valid 
for him to give divorce after the meeting); but if the Vakeel gets up at the 
meeting before expressing his desire, his authority shall become void; be- 
cause to make the agency (Vekalut) dependent on desire amounts to (Tumlesk 
or) making the man owner of the conditional Talak for the purpose of 
causing divorce at the desire (of the man, and Twmleek depends on the 
Mujlis). 

` 2588. (1688.) A man says to another, ٠ک‎ Thou art my Vakeel to 
divorce my wife, on condition that I shall have the option (to confirm 
the appointment or annul it) for three days: ” the appointment as Vakeel 
is valid (and the appointment shall take effect at once) and the option 
shall ‘be void. So also if ‘the man; whilst appointing another man as his 
Vakeel, gives the other man the option to accept the appointment or not 
(the man saying to the Vakeel, I appoint you Vakeel and give you option 
for three days within which to ‘accept the appointment or not, and the 
Vakeel agrees to the proposal), the appointment as Vakeél shail be valid 
and the option shall be void. 

So also if a man appoints another as his Vakeel in a matter other 
than divorce, and stipulates for a condition of option in the appointment 
of the Vakeel, the appointment as Vakeel shall be valid, and the option 
shall be void. 


2589. (1689.) A man having four wives, says to — person, 
“Divorce my wife; ” and the Vakeel divorces one of his wives without 
specifying which, or says, “I have divorced thy wife: ” the divorce is 
valid, and ‘the right to determine (on which of the wives the divorce 
was caused) shall be in the husband and not in the Vakeel: so also 
if the Vakeel divorces one of the wives, specifying her, the divorce shall be 
valid; and if the husband says, “I did not mean this wife (that is, it was 
not my intention that you should have divorced this wife) his word shall 
not be accepted; and this case is similar to one where a man says, “Sell one 
out of my slaves,” and the Vakeel sells a particular one out of the man’s 
slaves, in which case the sale shall be valid; and if the client says, “I 
did not intend this slave,” his word shall not be accepted. 
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2590. (1690.) A man says to another, “The authority to divorce 
my wife is in thy hands, therefore divorce her;” and the person 0 
directed says to her at the (same) meeting, ‘‘ Thou art divorced,” or says, 
“lI have divorced thee:” one complete (bain) divorce shall be caused, 
except when the husband intends three divorces, in which case, three 
divorces shall (by the Vakeel’s expression) be caused. (Two divorces shall 
not be caused although the husband might have such an intention, because 
the imperative form denotes the singular number, and that number might 
be the real or actual singular as in the case of a unit, or it might be sin- 
gular not actually but metaphorically, that is collectively, and in the latter 
case, it shall apply only to three and not to two divorces). 

So also if the man says to another, “ Divorce my wife, and the 
authority to divorce her is in thy hands: ” this case and the case just 
mentioned are equal, 


2591. (1691.) Andif aman says to another, “The authority to 
divorce my wife is in thy hands in regard to one divorce” or “as to one 
divorce ;” ‘therefore divorce her; the person so directed divorces her 
at the same meeting: one reversible (Rujue) divorce shall be caused. 
So also if he says to another, “ Divorce my wife, and verily have I 
made over the matter (of giving divorce) to thee:” this is Tufweez (or 
the making over the divorce to the other man) and it is limited to the same 
meeting (that is to say, the man, to whom the power to divorce is made 
over, must give divorce at the same meeting); and when the other man 
(so directed) divorces the wife at the meeting, one reversible divorce shall 
be caused. So also if he says, “I have made over to thee the matter of 
her divorce, therefore divorce her: ’’ the latter’s power to divorce is limited 
to the same meeting (at which he is entrusted with the power) and 
the divorce so given shall be reversible. 


(Nore :— In paragraph 1690, the words used in the Arabic when 
literally translated stand as follow,—“ The authority in regard to 
my wife is in thy hands;” this is an indirect expression of divorce; for 
instance, when the husband addressing his wife says, » thy authority is 
in thy hands,” that means that, “ Thou hast full authority to remain my 
wife or not: ” the divorce caused by this expression is always bain or 
complete; because in Rujue or reversible divorce, the relationship of 
husband and wife is not completely cut off until the expiry of the Iddut ; 
the expression gives her authority either to remain his wife or not to 
remain his wife; and the way to accomplish the latter aim is by a bain or 

85 
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complete divorce. But when, as in paragraph 1691, the husband ex- 
pressly mentions one divorce, then his expression means that the 
authority to divorce once or not is in the hands of the Vakeel or the wife, 
as the case may be; and when the word dworce is used without a qualifi- 
cation, then a Rujue or reversible divorce is meant. Therefore in para- 
graph 1691 one reversible divorce is caused. | 


2592. (1692.) And if a man says to another, “Divorce my wife 
and separate her completely, (that is, ‘give her a bain divorce’ )” or says, 
» Separate her, therefore divorce her:” this is making the other man 
Vakeel (the imperative form having been used); and it does not depend 
on the unity (or sameness) of the meeting (that is, the Vakeel need not give 
the divorce at the same meeting); and it is competent to the husband to 
revoke the appointment. And when the Vakeel does divorce her, then one 
irreversible (or bain) divorce shall be caused; and it is not competent to 
this Vakeel (that is, the Vakeel having authority as aforesaid) to give 
more than one divorce. 


2593. (1693.) And if a man says to another, “ Divorce my wife, 
and verily have I made over into thy hands the authority to divorce her,” 
or says, “I have made over into thy hands the authority to divorce her, 
and (do thou) divorce her:” the divorce implied by the second phrase 
(in each of the two expressions quoted above) is different from that 
implied in the first phrase (of each of the two expressions respectively); 
because the conjunction and is used for the purpose of coupling two 
things: (and the person so directed shall therefore have authority to give 
two divorces, namely, one by virtue of the expression used before the and 
and the other by virtue of the expression used after the and). But the 
particle (Therefore, or) Fa (if that particle Fa is used instead of the word 
and) comes in this place for the statement of the reason, and, therefore, 
the person so directed will not be competent to give except one divorce 
(that is to say, he will not be competent to give more than one divorce). 

And if the expression is used with the conjunction and, and 
the Vakeel gives the divorce at the meeting, the wife shall become com- 
pletely separated (bain) with two divorces ; because the divorce, which is 
caused asa consequence of the expression, “ The authority to divorce 
her, &c.”’ is irreversible (or bain) divorce (because the expression “ Amroha 
ba Yudaka ” is one of those indirect expressions which cause irreversible 
divorce, as other indirect expressions cause reversible divorce) : then if one 
of the two divorces is irreversible, the other divorce also (which is caused 
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by the imperative form “divorce,” and which would otherwise amount to 
reversible divorce) would be irreversible (or bain) ; because it is quite clear 
that the man has no power to revoke the divorce (that is, if one divorce is 
irreversible, then the other, though it would have been otherwise rever- 
sible, must, in conjunction with an irreversible divorce, be irreversible ; 
because if the second divorce is reversible, the effect must be that the 
husband shall have the power to take back the wife; but in consequence 
of the first divorce being irreversible, the husband shall not have such 
power: therefore the second divorce must also participate in the character 
of the first divorce): but if the Vakeel gives the divorce after standing 
up at the meeting, then one reversible (or Rujue) divorce shall be caused, 
because what amounted to Tufweez (or the entrusting of the divorce) 
becomes void by the person standing up at the meeting, and there 
remains in him only the power as Vakeel to give an express (or sureeh, i.e., 
direct) divorce. 

[Of the two expressions used, the imperative verb, “divorce” isa direct 
expression of divorce, and it is the form used in constituting another as 
Vakeel, and the Vakeel is not bound to exercise his authority at the same 
meeting, and the divorce caused by the Vakeel so constituted is a rever- 
sible divorce: the other expression, ““ The authority to divorce my wife 
is in thy hands ” does not amount to constituting another man as Vakeel 
but amounts to Tufwees or entrusting the divorce to another ; and the rule 
is, that the trustee must exercise the power at the same meeting ; and if he 
exercises this power, then the divorce given by him is, as stated above, a bain 
divorce; so that if he gets up, the meeting is changed, and with the 
change of the meeting, the authority of the trustee is lost ; therefore when 
the man so entrusted gets up at the meeting, the power is lost, and 
therefore, if he gives a divorce after standing np, it will only be in the 
exercise of the power given to him by the imperative verb ‘‘ Divorce,” and 
this divorce shall, as stated above, be only reversible J. 

So also if the man says, “The authority to divorce her is in 
thy hands and do thou divorce her.” 


25694, (1694.) And if the husband says to another man, “ Divorce 
her and make her completely separate (bain — that is, ؟‎ give her an irre- 
versible divorce’)? or says, “ Make her completely separate (bain) and 
divorce her;”? the other man then divorces her either at the same 
meeting or at a different meeting: two divorces shall be caused ; because 
the husband constituted the man his Vukeel (by the use of the imperative 
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expression) for doing two things,—to completely separate the wife (that 
is, to cnuse irreversible divorce) and to give a divorce: and agency (or 
Towkeel) is not rendered void by the agent standing up at the meeting, 
and, therefore, two (irreversible) divorces shall be caused. 


2595. (1695.) A man entrusts the divorce of his wife to an infant: 
it is laid down in the Oosool (a work of Mohamed) that if the child is 
able to express himself, then this shall be valid. 


9596. (1696.) And if a man makes over the divorce of his wife into 
the hands of another man, who becomes insane, and then gives the divorce, 
Mohamed, on whom be peace, says, that if the insane man does not under- 
stand what he says, the divorce given by him shall not be caused. 

Aud if the client, who gives the authority to divorce, shall become 
insane, then, if he becomes temporarily insane and then recovers himself, 
the Vakeel’s authority shall continue to remain in force; but if the client 
remains insane permanently, the Vakeel’s authority shall become void. 
(See paragarph 1670). 

And Ibn-i-Samaa has stated as a report from Mahomed, on whom 
be peace, that he measured the expression, “permanent ” by “ one day,” 
at first, but Le Mahomed afterwards retracted from this view and said 
that if the client remains insane for one month, the Vakeel’s authority 
shall cease; but if he remains insane for a lesser period, the Vakeel shalt 
not lose his authority: he then resiled from this view also, and said 
that the Vakeel’s authority shall not cease unless the client remains insane 
for a year: and Aboo Haneefa, on whom be peace, has not fixed any time 
for this (7.e., as to what constitutes a permanent insanity). 


2597. (1697.) A man says to another, ‘‘ Divorce my wife, divorcing 
her according to the Soonnet;”’ the Vakeel says to her, ‘ Thou art 
-divorced according to the Soonnut:“ then if the woman is in the period 
of her purity, in which period the husband has not had intercourse with her, 
and is not in her menses, she shall be divorced once; but if she is in her 
menses, or if she is in a period of purity such that the husband has had 
intercourse with her in that period, the expression used by the Vakeel 
shall become void, and no divorce shall be caused by what he said either 
at present (because the Soonnut divorce is that which is given in a period of 
purity — See paragraph 1681, in which period of purity the husband has not 
had sexual intercourse) or when she gets her next menses and becomes pure; 

because the Vakeel has no power to refer the divorce to any event (by saying 
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“If you get menses and become pure, then you are divorced ’”). Because 
when a man says to another, ‘Divorce my wife when she gets her 
menses and becomes pure” and the Vakeel says to her, ٠“ When thou 
shalt get menses and become pure, then thou art divorced,” this is 
void; so also if a man says to another, “ Divorce my wife to-morrow ۰۶ 
and the Vakeel says to her, “Thou art divorced to-morrow; ” this 
is void: so also if a man says to another, “ Divorce my wife” and the 
Vakeel says to her, ‘Thou art divorced when thou enterest the house,” 
and the woman does enter the house; no divorce shall be caused (because 
in all these cases, the Vakeel has no power to refer the divorce to a 
future event). 


2598. (1698.) And ifa man says to another, “Divorce my wife thrice, 
according to the Soonnut,” and the Vakeel says to her in the period of her 
purity in which the husband has not had intercourse with her, ‘Thou 
art divorced thrice, according to the Soonnut ;” then (only) one divorce 
(according to Aboo Haneefa) shall be caused at present, and the rest shall 
become void (because the ۷۵۲۵۵۱ should have given three distinct 
divorces in three different periods of purity, in each of which the 
husband must have had no connexion). And some of the learned lawyers 
have said that, according to analogy (Kyas) from the view of Aboo 
Haneefa, on whom be peace, it is fit that no divorce should be caused {in 
the aforesaid case); because the Vakeel was ordered to give one 
divorce in each period of purity, and (say they) according to Aboo 
Haneefa, when a man who has been ordered to give one divorce, causes 
three divorces, no divorce shall be caused. But the most correct view 
is, that one divorce shall be caused in each period of purity with- 
out any difference of opinion (amongst the three Imams ; that is, the 
effect of the expression used, though used once shall be to cause one 
divorce in each of the three periods of purity); because, according 
to Aboo Haneefa, on whom be peace, what is necessary (in order 
to legalise the act of the Vakeel) is concordance (between what the 
Vakeel did and what he was authorised to do) with regard to words 
(that is, verbal correspondence or agreement) because when a man 
says to another “ Divorce my wife thrice” and the Vakeel divorces her 
“ A thousand times” (saying, “ I divorce thee a thousand times,’’) this is 
not valid (and no divorce shall be caused); so also if a man says to 
another, “ Divorce my wife, half a divorce ” and the Vakeel divorces her 
“once,” no divorce shall be caused (although, in substance, both the 








278 THE TAGORE LAW LECTURES, 1891-92. 


expressions amount to the same thing, because half a divorce is equivalent 
to one divorce): and in the present case, verbal concordance is found 
(because the client has said, ‘ Divorce thrice according to the Soonnut” 
and the Vakeel has exercised his authority by saying, “I divorce thee 
thrice according to the Soonnut’”’); and therefore one divorce shall be 
caused (in the present period of purity, and two more divorces shall be 
caused in the two succeeding periods of purity). 

2699. (1699.) A man says to another, “ Divorce my wife thrice 
according to the Soonnut in consideration of a thousand;” the Vakeel 
says to her, at a time which can be appropriately called the Soonnut 
time (that is, during a period of purity in which no intercourse is found), 
“Thou art divorced thrice, according to the Soonnut, in consideration 
of a thousand ;”’ and the woman accepts this: one divorce shall be caused 
in consideration of one-third of a thousand; and if the Vakeel> 
when the second period of purity arrives, gives her one divorce in 
consideration of one-third of a thousand, and the woman accepts it, then 
another divorce shall be caused without her being obliged to pay anything 
for it, (not even the one-third stipulated at the second divorce; because when 
she stipulated to pay the first one-third, that was in consideration of the 
Milk-t-Moota or the right of being enjoyed by the husband; therefore such 
right must have come to an end by the first stipulation to pay a third and 
nothing after that remains for which the second one-third would be & 
consideration); 80 also if the Vakeel gives her a third divorce in the 
third period of purity (no consideration is obligatory on the wife). But 
if the Vakeel first gives her one divorce in consideration of one-third of & 
thousand, and the husband then marries her again, and the Vakeel then 
again gives her another single divorce in consideration of one-third of a 
thousand, the second divorce shall be caused in consideration of one-third 
of a thousand; (because by the second marriage the Milk-i-Moota is 
found with a fresh start, and, therefore, there would be consideration in 
the case given); and so the third divorce in the same way (that is, if the 
third divorce is given after the third marriage, then the remaining one- 
third of the thousand shall be payable). 

2600. (1700.) When a man appoints two persons as Vakeel to give 
divorce to his wife, (without saying “ you two must act jointly in the mat- 
ter of the divorce”) each of the two shall be competent to give divorce, when 
the divorce is not in consideration of property. (See paragraph 1702 post). 


2601. (1701.) And if a person appoints two men (jointly) to 
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give divorce to his wife, and says, ‘“‘ One of you should not divorce her 
without the other,” and one of them divorces her; and then the other 
also divorces her, or one of them gives the divorce, and the other permits 
the same: then no divorce shall be caused. 


9602. (1702.) And if a man appoints two persons to give divorce 
in consideration of property, one of them cannot act without the 
other: so also in the matter of emancipation, whether they are appointed 
Vakeels on behalf of the husband or on behalf of the wife. 


2603. (1703.) And if a man says to two men, “ Divorce her thrice 
you both together,” but one of them divorces her once, and subsequently 
the other divorces her twice, no divorce shall be caused unless both of 
them join together and give three divorces. 


9604, (1704.) A Vakeel having authority to divorce, when the divorce 
is not for consideration, is not dismissed (that is, does not lose his 
authority) by the client himself giving the divorce, whether the client 
gives an irreversible (or bain) divorce or a reversible (or Rujue) divorce: 
and it shall be competent to the Vakeel, after the husband has so divorced 
as aforesaid, to divorce her, as long as she is in her Jddut; and when the 
Iddut expires, the Vakeel shall become dismissed (or go out of office; 
because by the expiry of the Jddué the relationship of husband and 
wife ceases to exist): so, if the client marries her after the expiry of the 
Idduf, and subsequently the Vakeel divorces her, no divorce shall be 
caused; but if the client marries her before the expiry of the Iddut, and 
the Vakeel subsequently divorces her, the divorce shall be caused. (See 
paragraph 1682). 

9605. (1705.) A man says to another, “ Divorce my wife once in 
consideration of a thousand dirhems;” the husband then himself divorces 
her in consideration of a thousand dirhems, and the woman accepts this: 
she shall become once divorced in consideration of a thousand dirhems, 
and this shall amount to the dismissal of the Vakeel, whether or not the 
Vakeel knows that the client has given the divorce; so that if the client 
marries her after having himself divorced her (as aforesaid), and then the 
Vakeel gives one divorce to her in consideration of a thousand, and she 
accepts the same, no divorce shall be caused, because the Vakeel became 
dismissed by the client having himself divorced his wife. 


2606, (1706.) A man divorces his wife by a complete (or bain) 
divorce, and then says to another, “ Divorce her in consideration of a 
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thousand ;”’ before the Vakeel divorces her, the husband marries her 
(again) during her Iddufé; if the Vakeel then divorces her in consideration of 
a thousand, and the woman accepts the same, the woman shall become 
divorced in lieu of a thousand; but if the husband does not marry her 
before the divorce is given by the Vakeel, and the Vakeel divorces her once 
during her Jddué in consideration of a thousand, and the woman accepts the 
same, then one divorce shall be caused on her, and she shall not be obliged to 
pay anything (because the husband has already irreversibly divorced her, 
therefore there is no consideration for the thousand; but the divorce 
given by the Vakeel having been given during the Iddut, when the rela- 
tionship of husband and wife was not completely cut off, the divorce shall 
be caused). 

On the contrary (as in paragraph 1705), when the husband 
appoints another as his Vakeel to divorce his wife in consideration of a 
thousand, and then the husband himself divorces her in consideration 
of a thousand, and then the Vakeel also divorces her in consideration of 
a thousand, the divorce given by the Vakeel shall not be caused; because 
the appointment of the Vakeel, before the husband divorced his wife, 
was with the object of establishing property (that is, obtaining the 
consideration of a thousand dirhems) and when the client himself divorcos 
in consideration of a thousand, after the appointment of the Vakeel, 
then it is not possible to imagine a divorce (to be given by the Vakeel) 
which would establish property (or bring the consideration of a thousand 
which has been already brought in) and therefore the Vukeel shall neces- 
sarily go out of his office. 

But when (as in paragraph 1706) the man appoints another 
man as his Vakeel in order that the latter might, in consideration of a 
thousand, divorce the woman who is already completely separated, 
then (what) he (does is that he) appoints the Vakeel to divorcein a 
way in which the consideration is merely mentioned, and notin a way to 
establish the consideration (because the husband having already completely 
divorced his wife, he cannot atipulate for a consideration to be realised 
a second time by the Vakeel); because the husband was himself, at the time 
of appointing the Vakeel, not competent to give such a divorce; 
and therefore when the Vakeel performed the act he was charged with, 
the divorce shall be caused (without the woman being liable to pay the 
thousand). 

Just as if a man appoints another as his Vakeel to sell his slave, but 
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the Vakeel becomes insane, but the insanity is of a character so that 
the Vakeel continues to understand what a sale is, and what a purchase 
is, and the Vakeel then sells the slave, the sale by the Vakeel shall not 
be operative: (this is an example to illustrate the case involved in para- 
graph 1705). And if the man appoints as his Vakeel to sell his slave 
a man who is already insane in the same way (that is, whose insanity 
is of the same character as aforesaid) and the Wakeel then sells the slave, 
the sale by the Vakeel shall become operative. Because when the Vakeel 
was not insane at the time of his appointment, then the authority to 
sell was such that the responsibility in the matter of the sale (such as to 
surrender property and realise consideration) appertained to the Vakeel ; 
and after the Vakeel became insane, if the sale by him were to be held to 
be operative, then the responsibility would (no longer be fixed in the Vakeel 
bat would) be on the client, and therefore the sale by such Vakeel shall 
not be operative. 

But if the Vakeel was alrea ly insane at the time of his appointment, 
then, when he is appointed to sell, the responsibility in the matter of the 
sale (e.g., to receive the purchase-money and surrender the thing sold, &c.,) 
was with the client (from the beginning), and when such Vakeel does 
the act which he is charged to do, the sale by him shall be binding on 
the client, 

2607. (1707.) A man appoints another as his Vakeel to divorce 
or to emancipate; the Vakeel appoints another man as his Vakeel, and 
the latter gives the divorce, either in the presence or absence of the — 
first: his act is not valid. 


2608. (1708.) So also if a man appoints another as his Vakeel 
to divorce or to emancipate, and a stranger divorces the wife, and the 
Vakeel ratifies the act, the act shall not be valid. 


2609. (1709.) And in the case of Khoola and of marriage, when a 
Vakeel appoints another as his Vakeel, and the Vukeel’s Vakeel does the 
act (relating to the Khoola or marriage) in the presence of the first (7.¢., in 
the presence of the Vakeel), or if a stranger does the act (in the presence 
of the Vakeel), and the Vakeel permits this (or ratifies it), the act shall 
be valid. 

2610. (1710.) And it is reported from Mohamed, on whom be 
peace, that in a case in which there are two men, each of whom owns a 
slave; and each of the masters appoints one and the same man to 
emancipate his slave, and the Vakeel says, “ I emancipate one of the two 

36 
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slaves” and then dies before he could specify which slave he meant to 
emancipate: itis said by Mohamed, on whom be peace, that reasoning 
from analogy (or Kyas), no slave should be emancipated, but ‘I (Moha- 
med) think it preferential to emancipate both the slaves (because to 
emancipate a moiety of a slave is to emancipate him in his entirety) 
and each of the slaves shall work so that each should earn to the extent 
of a moiety of his price (and the respective masters shall each get such 
moiety).” 

2611. (1711.) When a Vakeel, authorised to emancipate, admits that 
he emaucipated the slave “yesterday” and the principal falsifies him 
(in regard to the fact of the emancipation), the Vakeel’s word shall not be 
accepted ; because his admission of having emancipated the slave is 
made at a time when his authority is at an end (on his own shewing; 
because his authority comes to an end when he gives the emancipation) ; 
مم‎ also in the case of a Vakeel who has authority to divorce. 





CHAPTER III. 


SECTION 1. 
ON KHOOLA. 


9612, (1712.) [Nore.—Khoola means to take off, e.g., you take off 
your clothes or take off your boots: its secondary meaning is to take off 
clothes: the spouses are as clothes to each other, and when they make 
Khoola each of them takes off his and her clothes. According to the Shera, 
Khoola consists in destroying the Milk-i-Nikah or ownership of marriage 
with the consent and acceptance of the wife by the use of the word Khoola, 
or what is tantamount to that word. See Buhur-ool Raik, a Commentary 
on Kunz-ool Dakaik, Vol. IV, page 77, Egyptian Edition of 1811 Hijree.) 

Khoola, and Divorce in consideration of property are tantamount to 
an oath on behalf of the husband : 80 18 also emancipation in consideration 
of property an oath on behalf of the master: and the Khoola and 
divorce in consideration of property consist in the making of a return 
(or Moawiza, that is, the payment of consideration) on behalf of the wife; 
so also is emancipation in consideration of property the making of a 
return (or the payment of consideration) on behalf of the slave; and there- 
fore the laws of oath must be observed on behalf of the husband ; so that 
if the husband says, “I have given thee Khoola in consideration of 0 
much ” (and this is tantamount to an oath in this way because it is 
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equivalent to saying, “If thou shalt agree to pay so much, I will give 
thee up as my wife”), and if, before acceptance by the wife, the 
husband retracts from what he has said, it shall not be competent to him 
to do so (because after an oath has been taken, it cannot be retracted): 
so also if the husband stands up (at the meeting, and this standing 
up denotes change of the meeting) before acceptance by the wife, the 
acceptance by her shall be valid (because Khoola is an oath, and the oath- 
taker cannot avoid it by changing the meeting; but the wife can avoid 
it, see paragraph 1713 post); and the statement of the husband shall be 
binding on him, although the woman might have been absent (at the 
time of the statement); and when the wife receives intelligence (that 
the husband has given her the Khoola), it is necessary for her (if she is 
desirous of accepting the Khoola) to express her option of acceptance 
at the meeting at which she receives the intelligence. 

So also if the husband says, ““ When to-morrow arrives, I shall 
give her Khoola, in consideration of a thousand,’’ or says, “ When so 
and so shall arrive, then I shall give her Khoola, in consideration of a 
thousand,” it is valid for him to say so (because Khoola, as regards the 
husband is an oath, and an oath admits of a condition) ; and the woman 
must (if at all) accept the Khoola after the arrival of the morrow or 
after the arrival of the so and so, at the same meeting (that is, at the same 
meeting at which the morning dawns on her or at the same meeting 
at which the so and so on his arrival finds her). 

And if the husband stipulates for a condition of option (for himself) 
in the matter of Khoola, the condition of option by the husband 
shall not be valid, just as the condition of option is not valid in any way 
in a (mere) oath, (although such condition is here according to Aboo 
Haneefa valid on behalf of the woman, on whose side Khoola is not an 
oath). 


2613. (1718.) And the laws relating to the (Moawizat or) the 
making of return (and passing of consideration) shall be conformed to 
on behalf of the wife and the slave (whose emancipation is dependent 
on a consideration): so that if the wife makes a beginning in the 
matter of Koola, and subsequently retracts before acceptance by the 
husband, it is competent to her to retract, whether the husband knows 
of the same or not; and her proposal to get the Khoola shall become 
void by the standing up of either of them (before the acceptance by the 
husband), whichever of the two might stand up. 
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And the proposal made by the wife shall not be valid, when the 
husband is absent, and when nobody (on behalf of the husband) accepts 
the same. And the proposal made by the woman or the slave does not 
admit of being made dependent on any condition or of being referred to 
time (because it is Moawiza on their behalf, and Moawiza does not admit 
of a condition). 

And if the woman, in obtaining the Khoola, stipulates for a condition 
of option for herself, it is valid in her so to stipulate, according to the view 
of Aboo Haneefa, on whom be peace (because Khoola is Moawiza on her 
side); but his two eompanions have held that such stipulation is not valid. 


2614. (1714.) Khoola is sometimes effected by the use of the 
word ۴ Khoola’’ and sometimes by the use of the words “sell and pur- 
chase” and sometimes by the use of the Persian language. And if the 
Khoola has been effected by the use of the word, “ Khoola,” then, if 
the husband has given her Khoola in consideration of specific property 
(e.g., for a thousand dirhems or a piece of cloth), and the husband does 
not make any mention of the wife’s dower, and the wife accepts this 
Khoola, the wife shall be bound to pay the consideration (and the con- 
sideration shall not be set off against the dower) ; and the effect as regards 
the dower in this case is this, that if the wife is one, with whom the 
husband has had sexual intercourse, and she has already realised her 
dower, then she shall be liable to pay the consideration for the Khoola, 
and no party shall be entitled to have any claim against the other party 
for anything, according to them (that is, Aboo Haneefa, Mohamed 
and Yusoof); but if the wife is not one with whom the husband has had 
sexual intercourse, and she has already realised the whole of the dower 
(she being only entitled to a moiety of the dower, not being one with 
whom there has been sexual intercourse), then, according to Aboo 
Haneefa, on whom be peace, the husband shall only be entitled to get 
the consideration from the woman and nothing else (that is, he shall not 
get back the moiety of the dower); but according to his two companions, 
on whom be peace, the husband shall be entitled to get, from the wife, 
the consideration for the Khoola and also (get a return of) a moiety of 
the dower: but if the dower has not already been realised by the wife 
(whether she is one with whom the husband has had intercourse or not) 
then, according to Aboo Haneefa, on whom be peace, the woman shall not 
be entitled to get from the husband anything on account of dower, bat 
aceording to his two disciples on whom be peace, the woman shall get 
from the husband, a moiety of the dower. 


KHOOLA. 285 


(Nors.— This case has become confused, and the rule has become 
obscured owing probably to attempts from time to time, to supply ellipsis 
in the Text of Kazee Khan; so that from the Text as it stands, the correct 
rule applicable to the various forms in which this case resolves itself 
cannot be clearly realised. But having consulted the following authori- 
ties, the rule appears to be as stated below: Inaya, Vol. II, page 230; 
Shurah Vikaya, Vol. II, page 82; Fatuh-ool Kudeer, Vol. II, page 284. 
When the husband gives Xhoola in lieu of some specific property other than 
the dower, then the husband is entitled to the consideration: and as 
regards the dower the rule is as follows :— Firstly, if the wife is one with 
whom the husband has had intercourse and she has already realised 
her dower, then the husband is not entitled to get back the dower; and if 
she has not realised the dower then, according to Aboo Haneefa, she 
is not entitled to claim the dower; because, according to him, Khoola 
puts an end to all rights, which the spouses have against each other— 
except her maintenance during the period of the Iddut, the right to 
which is not put an end to except by express agreement, and except 
also the right of dwelling or Sookna during the Iddut, which being, as it 
is termed, the right of God, cannot be put an end to even by express 
agreement: but according to the two disciples the wife shall be entitled 
to claim the whole of the dower from the husband, because the dower is 
her right, she!being one with whom the husband has had intercourse, and 
the dower has not been realised by her. If she be one with whom the 
husband has not had sexual intercourse, then if she has realised the 
whole of the dower, the husband, according to Aboo Haneefa, is 
not entitled to get a return of any portion of the dower from the 
wife; but, according -to his two disciples, the husband is entitled to get 
returned to him one half of the dower, because, before intercourse, only one 
half of the stipulated dower becomes due: if the woman has not realised 
her dower, then according to Aboo Haneefa, the woman is not entitled to 
claim any dower from the husband; but according to his two disciples, 
she shall be entitled to recover one half of her dower from her husband. ] 


9615, (1715.) And if the husband has made Khoola with his wife in 
consideration of her (entire dower) saying, “I give Khoola in consider- 
ation of the whole of the stipulated dower” (which amounts to 
so much, say a 1,000), then if the wife is one with whom the 
husband has had sexual intercourse, and if she has already realised her 
dower, then tle husband shall get back from her the dower so realised 
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by her; but if she has not already realised her dower, then the whole of 
the dower shall cease to be recoverable from the husband, and no party 
shall pursue the other in respect of anything: but if the wife is not one 
with whom the husband has had sexual intercourse, then if the wife has 
already realised the whole of the dower (although she was entitled to get 
only a moiety), which say was a thousand, the husband shall be entitled 
to get from the wife the whole of the dower according to obscure analogy 
(or Istihsan), but according to clear analogy (Kyas or reasoning), the 
husband shall be entitled to get from the wife a thousand and five hundred, 
that is, a thousand in consequence of the dower having been the consider- 
ation for the Khoola, and five hundred in consequence of (the Khoola having 
been) a divorce (or Talak) before he has had sexual intercourse with her 
(that is, the dower being the consideration for the Khoola, the husband 
و1‎ entitled to get back the whole of the dower which in this case isa 
thousand; but by another right he is entitled to get back five hundred, 
because the wife was only entitled to get five hundred, in consequence 
of the absence of sexual intercourse; but she has realised a thousand, 
and, therefore, she is the husband’s debtor to the extent of five 
hundred, which he is entitled to recover from her); but if she has not 
realised her dower then, according to clear analogy (Kyas) the husband 
shall (in the net result) realise from her five hundred (that is, the con- 
sideration for the Khoola was one thousand, but the wife was entitled 
to five hundred from the husband in consequence of the separation 
having been before intercourse; this five hundred is set off against the 
thousand, and the husband would be entitled to recover five hundred), but 
according to obscure analogy (Istihsan) the dower shall drop from the 
husband, and the husband shall not be entitled to realise anything from 
the wife. 


2616. (1716.) And if the husband has made Khoola with the wife 
in consideration of a portion of her (due) dower (without mentioning the 
amount); as for instance, when he makes Khoola with her for a tenth 
part of her dower, her dower being a thousand, then if the wife is one 
with whom the husband has had sexual intercourse, and if she has realised 
the whole of her dower, the husband shall realise from hera hundred 
dirhems, and the rest of the dower shall appertain to her according to 
them (Aboo Haneefa, Mahomed and Aboo Yusoof) ; but if the dower has 
not been already realised by the wife, then according to Aboo Haneefa, 
on whom be peace, the whole of the dower shall cease to be payable by the 
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husband (because Khoola puts an end to all rights arising from the nikah, 
as between the husband and the wife, see paga 82, Shuruh Vikaya, Vol. Il); 
but according to his two disciples only one hundred dirhems shall become 
extinct (and not realizable) from the husband, and the wife shall be entitled 
to realise from him the nine hundred; but if the wife is not one with whom 
the husband has had sexual intercourse, then if she has already realised the 
whole of the dower, the husband shall be entitled to realise from the wife 
the tenth of a moiety of her dower that is fifty, because her dower, in the 
case of divorce before sexual intercourse, is a moiety of the (fixed) dower, 
and, therefore, the husband shall realise from her the tenth part of a moiety 
only of her dower, and the rest shall appertain to her (this is according to 
Aboo Haneefa) ; but according to the two disciples of Aboo Haneefa, the 
husband shall realise from her fifty, for the reason stated (viz., that 
five hundred shall be considered to be her dower) and the husband shall 
also realise from her five hundred, on account of the divorce before sexual 
intercourse: but if the wife has not already realised her dower, then the 
husband shall become free from liability for the whole of the dower 
according to Aboo Haneefa, on whom be peace; but according to his two 
disciples, on whom be peace, five hundred will drop from the husband on 
account of the divorce before sexual intercourse and fifty will cease to be 
payable by him in consequence of the same being the consideration for the 
Khoola ; and the woman shall realise from the husband four hundred 
and fifty. 


2617. (1717.) And if Khoola takes place by the words “ mutual 
release ’? (Moobaraat), then the effect (on the rights of the parties on the 
questions which have preceded), according to Aboo Haneefa, on whom be 
peace, is what we have stated in regard to Khoola according to him : and 
according to Mahomed also, on whom be peace, the consequences are the 
same as those mentioned by us in regard to K hoola according to him: but 
according to Aboo Yusoof, on whom be peace, the consequences in the 
case of ۰ Mutual release” (Moobaraat) are the same as those stated by 
us in regard to Khoola according to Aboo Haneefa, on whom be peace. 


~ 961g. (1718.) And if the husband divorces his wife in con- 
sideration of property or in consideration of her dower, then according 
to Aboo Yusoof and Mahomed,on whom be peace, the consequences 
involved in the same are similar to those involved in Khoola, according 
to them (respectively). But from Aboo Haneefa, on whom be peace, there 
are two traditions in this matter; and according to one tradition, the 
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consequences involved in such a divorce are those stated by us in regard to 
Khoola as laid down by him; but according to another tradition, such 
consequences are those stated by us as laid down by Aboo Yusoof and 
Mahomed, on whom be peace, (as regards Khoola) and this (latter) 
view is correct; so that if a man divorces his wife, before having inter- 
course with her, in consideration of a thousand dirhems, and the dower 
due from the husband was three thousand dirhems, then by reason of the 
divorce before sexual intercourse, one thousand and five hundred shall 
be extinguished, and there shall remain one thousand and five hundred, and 
the husband has to receive from the wife as the consideration for the divorce, 
one thousand dirhems, and therefore this one thousand (so due to the 
husband) shall be set off in the thousand (which is a part of one thousand 
and five hundred due to the wife as aforesaid) and the net result to her is 
five hundred due from the husband, and this five hundred shall not 
drop. 


2619. (1719.) So also if a man marries a woman for a thou- 
sand dirhems and has no sexual intercourse with her, and the wife 
does not realise any portion of her dower: so that the husband makes 
‘Khoola with the wife for (a definite and certain amount, that is, for mal-t- 
moeyan or) a thousand dirhems (without saying that the Khoola is in con- 
sideration of the dower). Aboo Haneefa, on whom be peace, says, that the 
‘wife shall be bound to pay a thousand (to the husband on account of the 
consideration for the Khoola) and she shall not be entitled to realise any- 
thing (from the husband on account of her dower). And Aboo Yusoof 
and Mahomed, on whom be peace, have said that the wife shall pay five 
hundred to the husband (in cash as a net result) and the other five 
hundred dirhems (being part of the consideration for the Khoola) shall be 
set off in the five hundred due to the wife on account of the dower. 


2620. (1720.) And if the Khoola is made by the use of the words, 
sale and purchase, (the woman saying, ‘I have purchased myself for so 
much”) then Aboo Yusoof and Mahomed, on whom be peace, say, 
the consequences thereof (on the parties) shall be what the use of the 
word Khoola involves; and the Mashaikhs, on whom be peace, have 
differed regarding the view entertained by Aboo Haneefa, on whom be 
peace, in the matter: some of them have laid down that, according to 
Aboo Haneefa, the consequences of the use of the words, sale and purchase 
in the matter of Khoola, are those which the use of the word همم‎ 
involves (according to him); whilst others have held that Khoola by the 
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use of the words, sale and purchase, according to Aboo Haneefa, on whom 
be peace, does not result in a release from the dower, unless the release from 
the dower is (specifically) mentioned, and that is the view of Aboo Yusoof 
and Mahomed (see paragraph 1714), and the view so taken by the last 
mentioned Mashaikbs (who constitute the “others” of those who enter- 
tain conflicting views) is correct. 


2621. (1721.) And when the Khoola is made with the word 
“ Khoola,”’ does the husband get released from the other debts (due to the 
wife) different from the dower? According to Aboo Haneefa, on whom be 
peace, such release does not take place according to the Zuhir-i-Ruwayet, 
and that is correct. 


9622. (1722.) And in cases of Khoola, and of Moobaraat, and of 
divorce in consideration of property, the husband is not released from 
maintenance during the period of the Iddut, according to them (that is, 
the three Imams), unless by (express) stipulation. (See paragraph 820). 


2623. (1723.) So also the husband is not released from the 
maintenance of the child and the maintenance due on account of 
fosterage, without such release being stipulated for (in all cases where 
the separation takes place between the husband and wife either by reason 
of divorce, or of Moobaraat or of Khoola), and if the husband has stipulated 
for such release then, if such release has been agreed upon for a specified 
period, such stipulation for release shal] be valid, not otherwise. 


9624. (1724.) And if the release is valid on account of there 
being a stipulation in regard to time and condition, then if the 
child dies before the completion of the period (to which the 
release extends) it shall be competent to the husband to realise from 
the wife the proportionate part of the wages (for such fosterage or main- 
tenance of the child) for the rest of the time (because the act of the wife 
in releasing the husband from such liability, amounts to receipt in full 
in advance; but when her services do not’ extend for the whole of the 
period, she must make a proportionate return of what was received by 
her in advance). 

And if the wife intends that the husband should not have the right 
to realise such proportionate part as aforesaid, the learned lawyers have 
said that the device in such a matter is, that the husband should say to 
the wife, ‘“‘I have made Khoola with thee on condition that I am released 
from the maintenance of the child for two years; and if the child dies 
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before the expiry of the period of release, then it shall not be competent 
to me to realise anything from thee.” 

And the like of such a case will be discussed in a separate sec- 
tion, if it pleases God. (See the untranslated portion of Fatawai ۵ 
Khan, that is, the original Arabic work, Vol. III, pages 490 to 503; section 
on Ibrai or Release from a fraction on condition of prompt payment of 
the rest, and on the release of maintenance and purchase money). 


2625. (1725.) A man says to his wife, “If thou shalt enter the 
house, then verily have I made Khoola with thee in consideration of a 
thousand ;” the woman then enters the house: one divorce shall be 
caused for a thousand, always supposing that the woman, at the time she 
enters the house, accepts the proposal to take the Khoola in lieu of a 
thousand ; because Khoola being an oath from the husband’s point of 
view, it is valid to make the same dependent ona condition. (See para- 
graph 1790, post). 


2626. (1726.) A woman says to her husband, “I have taken 
Khoola, (Ikhtelato) from thee in lieu of so much;’’ the husband was at 
that time occupied in weaving coarse cloth (KXirbas), with which 
occupation he went on, while disputing the matter with her, and he then 
said (ultimately), “I have given thee Khoola”’: the learned lawyers have 
said, that if the husband did not protract the occupation (which was 
engaging him when the wife made her request) then his last words shall 
constitute an answer to what the woman asked for, because the meeting 
(mujlish) did not change by the little work that the husband was doing ; 
but if the husband protracted the work, the meeting (at which the wife 
made her request), came to an end, and in this case what the husband 
said shall not constitute an answer. 


9627. (1727.) A man says to his wife, “I have made Khoola with 
thee; ” the woman says, “ I have accepted: ° one complete (bain), divorce 
shall be caused (and the same shall not amount to Khoola, because no 
property was mentioned as the consideration for the Khoola). So also 
(one complete divorce shall be caused), if the woman does not say, “I 
accept;” because divorce takes place by the husband, saying, ۰ have 
made Khoola with thee.” And if after this, the husband says, “I did 
not intend by so expressing myself, a divorce,” then the word to be 
accepted shall be his, if the expression used by him was not used, whilst 
there was a discussion of divorce. (The expression, “I have made Khoola 
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with thee,” when the consideration is not mentioned, is an indirect expres- 
sion of divorce; but there must be an intention of divorce: see also para- 
graph 1809 post). 


2628. (1728.) And if the husband says, “I have made Khoola with 
thee, in consideration of so much,” mentioning some specified property (e.g., 
say a thousand dirhems): the divorce {as a consequence of the Khoola) 
shall not be caused, until the woman accepts (the husband’s proposal): 
just as if the husband says to his wife, “I have divorced thee in con- 
sideration of a thousand dirhems,”’ the divorce shall not be caused until 
the woman accepts it. And if after the acceptance by the woman, 
the husband says, “I did not intend divorce by the use of the expression,” 
he shall not be believed by the Kazee, because the mention of considera- 
tion apparently denotes intention to divorce. 


2629. (1729.) And if the husband says to his wife, “ Make Khoola 
upon thyself,” (that is, he uses the imperative form by which he con- 
stitutes her his Vakeel to give Khoola from him to her), or says, “ ask thy 
Khoola ; ”? this case resolves itself into three forms: one of them is, if the 
husband says, “ Make Khoola upon thyself in consideration of property,” 
without specifying the property, and the woman says, “I have given 
Khoola to myself for a thousand dirhems:” in this case, the divorce 
shall not be caused until the husband says, “I have ratified this,” 
because the indefiniteness of the consideration, prevents the validity of 
the appointment as a Vakeel; the second form is when the husband says, 
“ Make Ahoola with thyself in consideration of a thousand,” and the 
woman says, “I have made Khoola,” (without repeating the considera- 
tion), then according to one tradition, the Khoola shall not be completed, 
until the husband says, “I have ratified the same,” just for the rea_ 
son stated in the first case (that is, the vagueness of the considera- 
tion is felt here also in consequence of the woman having failed to re- 
peat the consideration) و‎ but according to another tradition, the Khoola 
shall become complete for the consideration of a thousand, although the 
husband might not say, “I have ratified ” (because there is no inde- 
finiteness; and although the woman failed expressly to mention the 
thousand, still the answer incorporates the question, and she must be 
held to have mentioned the thousand) : and this view is correct. 

And the third form is when the husband says to his wife, “ Make 
Khoola with thyself,” without adding anything further, and the woman 
says, “ 1 have made Ahoola:”’ it is stated in the Moontuka as a tradition 
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from Aboo Yusoof, on whom be peace, that this shall not amount to 
Khoola. 

So also if he says to another, “Make Khoola with my wife,” (that 
is appointing him as a Vakeel to make the Khoola), it is not competent 
to the Vakeel to make the Khoola except in lieu of property ; because 
Khoola is mostly accompanied by consideration. (See paragraph 1764, 
post.) 

And Ibn-i-Samaa, has reported from Mahomed, on whom be peace, 
that when the husband says to his wife “make Khoola with thyself,” 
and the woman says, “I have made Khoola,” one complete (or bain) 
divorce shall be caused without consideration, just as when the husband 
says to her, “make thyself bain,’ (or give bain or complete divorce to 
thyself), and this view of Mahomed, on whom be peace, has been acted 
upon by most of the Mashaiks. 

(But continues Kazy Khan, taking up the 2nd alternative of the 
case from the beginning of paragraph 1729) If the proposal comes from 
the woman, she saying, “ Give the Khoola to me,” or “ Release me,” and 
the husband saying, “I have done so;” this and the case where the pro- 
posal comes from the husband (as at the beginning of 1729) are similar 
in regard to the three forms mentioned above. ۱ 


2630. (1730.) A man makes Khoola with his wife in consideration 
of the dower due to her from him; it then appears that nothing was due to 
the wife from the husband: it is obligatory on the wife to return the 
dower; just as if a person sells something to the purchaser, the con- 
sideration being a debt due to the purchaser from the seller and sub- 
sequently both confirm each other that no debt was due to the purchaser 
from the seller (at the time of the sale); the sale shall be good for an 
amount equal to the debt, such amount being recoverable from the pur- 
chaser: and just as if the husband says, “I have made Kkoola with thee 
in consideration of thy slave who is in my hands,” or “ in consideration of 
furniture (Muta) belonging to thee, which is in my hands ;” and it appears 
afterwards that the wife has nothing in the hands of the husband, the 
Khoola shall be effective in consideration of her dower, so that if the 
dower is due from the husband, then it will drop, and if the wife has 
realised her dower from the husband, she shall be bound to return what 
she has realised. 


2631. (1731.) And if the husband makes Khoola with his wife, in 
consideration of the dower due from the husband, or if he divorces her in 
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consideration of dower due from him, and the woman accepts the same, 
and the husband knows perfectly well that no dower is due to the wife 
from him: one complete (bain) divorce shall be caused without the wife 
being bound to pay anything in the case of the Khoola; and in the case ۶ 
the divorce in consideration of the wife’s dower, one reversible (or Rujue) 
divorce shall be caused ; because when the husband knew that the wife’s 
dower was not payable by him, then he had the intention to cause a divorce, 
and, therefore, the divorce shall be caused without consideration being 
payable (and therefore a reversible divorce shall be caused), just as if a 
husband makes Khoola with his wife in consideration of wine or pork, or 
in consideration of a thing which is of no value (in which case a 
divorce shall be caused and no consideration shall be payable) ; and just as 
in the case of a man who makes Khoola with his wife in consideration of 
the furniture (Muta) which belongs to her in °“ this” house, the husband 
fully knowing that the wife has no furniture in the house, when Khoola 
shall be caused without anything being payable (on account of the con- 
sideration) ; and just as in the case of a man who sells a thing in lieu of 
a, debt due to the purchaser from the seller, and the seller knows that no 
- debt is due to the purchaser from him, in which case Sheikh-ool Imam 
known as Khahir Zada, on whom be peace, says, that the sale shall not 
be valid (see paragraph 1798, post). 

9632. (1782.) A man marries a woman for a stipulated dower; he 
then divorces her irreversibly (bain—that is, completely) after having had 
sexual intercourse with her (so as to necessitate afresh marriage) and 
then marries ber a second time fora separate dower, and afterwards the 
woman asks for a Khoola from him in consideration of her dower; then the 
husband shall be released from the dower which was fixed at the second 
marriage, but he shall not be released from the dower fixed at the first 
marriage. 

So also if the wife (so married a second time as aforesaid) says in 
Persian, “I have purchased myself from thee in lieu of the dower and 
in lieu of all rights which I have against thee,” the husband shall not 
be released from the dower fixed at the first marriage. 


2633. (1733.) When the wife makes a gift to her husband of a 
moiety of her dower or more or less, and then she gets Khoola from him 
in consideration of some ascertained property before the husband has had 
sexual intercourse with her, the husband shall be entitled (only) to the 
consideration for the Khoola, neither party shall be entitled to claim 


294 THE TAGORE LAW Lectures, 1891-92. 


anything according to Aboo Haneefa, on whom be peace (see paragraph 
1714); but according to his two disciples, this Koola (in lieu of ascer- 
tained property) is tantamount to divorce (in consideration of property) 
as regards its effect on the dower (see parngraph 1718); and (according 
to the two disciples) if she makes a gift of a moiety of her dower 
before taking possession of her dower, and then the husband divorces her 
before having sexual intercourse witb her, no purty shall be entitled to 
claim anything from the other; and this rule holds good in the case of 
a Khoola; but if the woman gets hold of her dower, and then she makes 
a gift of a moiety of her dower to her husband, surrendering such moiety 
to him, and the husband afterwards divorces her before having sexual 
intercourse with her, the husband shall be entitled to recover a moiety of 
the dower from her ; so also (according to the two disciples) in the case 
of Khoola shall the husband be entitled to get back a moiety of the 
dower from her. 


2634. (1734.) And if a man marries a woman for a thousand dir- 
hems, and the wife then makes a gift to the husband of a moiety of 
her dower, or more or less, and gets possession of the rest, and then the 
wife gets a Khoolain consideration of some indeterminate property ; as 
for instance, if she gets Khoola in consideration of cloth or an animal, 
for which she is to be liable: the Khoola is valid, and the husband shall be 
entitled to claim from the wife whatever of the remaining dower she 
has got hold of, and the husband shall not be entitled to claim from the 
wife what she made a gift of to the husband (as aforesaid); because when 
the consideration for the Khoola is an indeterminate thing, then as a con- 
sequence of the Khoola, the wife is bound to return the dower, and, 
therefore, what the husband has received out of the dower as a gift 
shall be considered as having been received by the husband by reason 
of the Khoola, (and therefore the husband shall not be entitled to claim 
from the wife what she has made a gift of to the husband) and, therefore, 
the husband shall claim from the wife what the latter took possession of. 
And the wife shall not by reason of the Ahoola (in consideration of an 
indeterminate thing) be relieved from surrendering what she has got hold 
of, according to Aboo Haneefa, on whom be peace, because the considera- 
tion for the Khoola, cannot be surrendered to the husband on account of 
the vagueness of the consideration, and therefore it is obligatory on her 
to return the profits of her person (such profits consisting of inter- 
course, &c.) and she is precluded from doing so by the effect of the 
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divorce, and, therefore, she shall be bound to return the value of such 
profits, and that value of the profits is (the whole of the) dower. 


2635. (1735.) A man makes Khoola with his wife on condition of 
her returning to him whatever she (has got from him and) obtained posses- 
sion of from him, but the woman has already sold what she got possession 
of from him, or has made a gift thereof to a person and surrendered the 
same to that person, so that she is unable to return the same to her 
husband: she shall be bound to make good to the husband the value of 
what she got possession of, if the same was of a nature which has value 
(Zawat-ool Kyum, that is, of which damages are paid in reference to its 
value); but if the same is of a kind which has a similar (that is, as 
regards which in cases involving liability to damages, a similar must 
be returned) then she shall be bound to return that similar. 


2636. (1736.) A man makes Khoola with his wife in consideration 
of her slave, but the slave is found to belong to somebody else: she shall 
be bound to make good the value of the slave to her husband. 

So also (the value of the slave is payable) if the husband makes 
Khoola with his wife in consideration of somebody else’s slave, and the 
master of the slave does not permit the matter. 


2637. (1737.) And if the husband makes Khoola with his wife, in 
consideration of whatever furniture (Muta) might be in her room ; then if 
there is furniture belonging to her in the room, the husband is entitled to 
the same; if not, then the woman shall be bound to return whatever she 
has got possession of out of her dower. 


9638. (1738.) And if the husband makes Khoola with his wife, in 
eonsideration of whatever thing there might be in her room (whether it 
is furniture or not, whatever might be the value thereof); then if there is 
nothing in the room, the Khoola shall be operative according to us with- 
out any consideration (that is, one irreversible divorce shall take place) 
whether the thing (in the house) might be described (with certainty), by 
the use of alif and lam (the description by means of the letters alif 
and lam implying definiteness and being with reference to some thing in 
the room) or without such alif and lam (that is, the description 
being “for anything in the room.“) So also if the husband makes 
Khoola with his wife “ For whatever might be in her room,” and it turns 
out that there is nothing in the room. 
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2639. (1739.) And if the wife gets Khoola, in consideration of 
fruit on her date trees, then the Khoola is valid, and he is entitled to what 
fruit there are on the date trees, whether the fruit be large or small in 
quantity : but if there is no fruit on the date trees, then she shall be 
bound to return her dower. 


2640. (1740.) And if the husband makes Khoola with his wife, ‘In 
consideration of the fruit that her date trees will produce this year,” the 
Khoola shall be valid, and Aboo Yusoof, on whom be peace, was at first of 
opinion that if the trees should produce fruit, the husband shall be entitled 
to such fruit; and if the trees should not produce fruit, the Khoola shall 
be valid without anything by way of consideration; just as in the case of 
a man who makes Khoola with his wife, in consideration of what might 
be in the womb of the wife’s female slave or in that of her she-goat, in 
which case, if there be a child or a kid in the womb, the Khoola shall operate 
on the child or the kid (t.e., the consideration would be the child or the 
kid) ; but if there is nothing in the womb, then the Khoola shall be 
Operative without anything (being paid by way of consideration): but 
Aboo Yusoof subsequently altered his view and laid down that the woman 
shall be bound to return the dower made over by the husband to her (that 
-is, in the case of the Khoola being for fruit of the year) and the husband 
shall have no right over the fruit, because the thing pointed out (that 
is when the woman says, ‘In consideration of the fruit which the trees 
will produce this year ”) is of no effect (Lugho) by reason of the absence of 
the thing on which the expression would operate, and therefore the case 
is the same as if the man were to make Khoola with his wife, “ For pro- 
perty,” (a vague and indefinite expression), and therefore the woman 
shall be bound to return her dower: and in the case of the “ child ” also 
the thing pointed out (or mentioned) becomes of no effect in conse- 
quence of the child not being in existence, and what remained is the 
expression, “ Whatever there might be in the womb;” and the expres- 
sion “ Whatever might be in the womb,” includes property (in case in 
which there is real pregnancy) and what may not be property (in case in 
which the pregnancy is illusory ; and therefore in such a case, the Khoola 
shall be in consideration of the dower). 

2641. (1741.) And if the husband makes Khoola with his wife in 
consideration of the dirhems in her hand: this Khoola is valid, and then 
it should be seen if in her hand there are three or more dirhems, then the 
husband shall be entitled to the same; but if she has no dirhems at all 
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in her hand, she shall be liable for three dirhems just as if the husband 
makes Khoola with his wife, “in consideration of dirhems;” but if she 
has in her hands one or two dirhems, then the husband shall get the 
complete number three (because the least that is indicated by the plural 
number is three). ۱ 

And this is contrary to the case where a man marries a woman for 
“dirhems,” in which case the woman shall be entitled to the proper 
dower (or Meher-i-Misl ; because dower cannot be less than ten dirhems). 

9642. (1742.) And if the husband makes Khoola with his wife 
in consideration of “a slave ” or “cloth; ” then if the same is certain, 
the Koola shall be valid, and the husband shall be entitled to the same; 
but if the slave is not certain, then the husband shall be entitled to a 
slave of medium value; and in the case of “cloth” or “animal,” the 
divorce shall be caused and the wife shall be bound to return the dower 
(see paragraph 1734). 

2643. (1743.) A man says to his wife, “Thou art divorced thrice, 
when (Iza) thou shalt give me a thousand ” or “at the time that (Muta) 
thou shalt give me a thousand,” and the woman accepts the same: the 
divorce shall not be caused before the wife giyes the thousand ; and if she 
pays the thousand at the same meeting or at another meeting, the divorce 
shall be caused; but if he says, “Thou art divorced ¿f (wl) thou pay 
me a thousand,” then the divorce shall take place in the event of the 
payment being made at the same meeting, 

2644, (1744.) A woman says to her husband, who has already 
twice divorced her, “ Divorce me thrice, on condition that thou shalt get 
from me a thousand dirhems,” and the husband divorces her once: the 
woman shall be bound to make good the whole of the thousand dirhems. 

2645. (1745.) A woman says to her husband, “ Divorce me onoe 
in consideration of a thousand dirhems,” and the husband says to her, 
“Thou art divorced once and once and once: ” three divorces shall take 
effect; one divorce shall take place in consideration of the thousand 
(because that one is Kusdy or intentional and of the same character as was 
asked for) and two divorces shall be caused without any consideration 
according to all (that is, Aboo Haneefa and his two disciples). 

2646. (1746.) And if the wife says to her husband, “ Divorce me 
once in consideration of a thousand,” and the husband says, “ Thou art 
divorced thrice:” the woman shall become thrice divorced without 
(being liable to pay) any consideration, according to Aboo Haneefa, on 
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whom be peace (who says that although three involves one, still this one is 
Zimnee or one found involved in three, and what the woman asked for was 
one Kusdy or an intentional one); but his disciples have held that one 
divorce shall take effect in consideration of the thousand, and two divorces 
sball take effect without any consideration. 


2647. (1747.) And if the woman says to her husband, * Divorce me 
once in consideration of a thousand,” and the husband says to her, 
“Thou art divorced thrice in consideration of a thousand : ” the effect of 
this shall depend on the acceptance by the woman ; and if she accepts the 
game, three divorces shall be caused in consideration of the thousand ; and 
if she does not accept the same, then no divorce shall be caused. 


2648. (1748.) A man says to his wife, “ Take thy Khoola and make 
Khoola of thy person from me, in consideration of dower and the main- 
tenance during the Iddut ; ” the husband then teaches her to repeat in the 
Arabic language, and to say, “ I have taken Khoola from thee in lieu of the 
dower and the maintenance during the Idduf, and I have released thee 
from the dower and the maintenance during the Iddut,” she not know- 
ing the meaning (or object) of the expression: the learned lawyers 
have differed in this matter; some of them have said, if the husband, 
after the wife has said “I have taken Khoola from thee in lieu of the 
dower and the maintenance during the Iddut, and I have released thee 
from the dower and the maintenance during the Iddut,” says, “ I have 
permitted (or ratified) this and accepted the same,” then the Khoola shall 
be valid; but if the husband does not say so, then the Khoola shall not 
be valid, but the husband shall be relieved from the dower and the past 
maintenance; because the husband’s address to the woman, saying, 
« Take thy Khoola in consideration of the dower and the maintenance,” 
is either Tufweez or entrusting her with power to make Khoola, or Toukeel, 
that is, constituting her his Vakeel to make Khoola, and the same (i. e. 
Tufweez or Toukeel) would not be established without the woman knowing 
the meaning ; therefore (in the present case, when she does not know the 
meaning of the expression) when she says, “I have made Khoola from 
thee of my person in consideration of the dower and the maintenance,” 
this shall be considered as the beginning of a sentence for the first time 
emanating from the woman, and ignorance does not prevent this expression 
from amounting to a new sentence for the first time emanating from the 
woman, because ignorance does not prevent the operation of a release, just 
as ignorance does not prevent the operation of divorce and emancipation 
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and making a slave a Moodubbar, when Arabic expressions are used, 
although the person employing those expressions, does not know the 
meaning of the same (ke., divorce, emancipation, &c.): and therefore 
when, after the woman has so expressed herself (in the matter of Khoola) 
the husband accepts the same, the Khoola shall be valid; but if he does 
not accept the same, no Khoola shall be caused. 


Aud others have held thatthe Khoola shall not be valid, and the husband 
shall not be relieved from the liability to the dower and the maintenance, 
although there might be acceptance on behalf of the husband when the 
woman does not know the meaning of the words; because Khoola is, so far 
as the woman is concerned, tantamount to (Mowazaat or) making a return, 
and therefore the Khoola shall not be valid without her knowledge (of the 
meaning of the words), just as a sale and the like: and release from the 
dower and the maintenance (cannot be used as an argument to justify the 
validity of the Khoola in such a case, because such release) admits of 
being set aside (Fuskh) and the same might be rendered void by 
the refusal (of the husband) and therefore release cannot be equivalent to 
divorce and emancipation. ۱ 


2649. (1749.) A man says ما‎ his wife, “I have made Khoola of 
thy person from me in consideration of so much;” and the woman says, 
>» I have made Khoola”’ or says, “I have done so:” the learned lawyers 
have differed in this matter; some of them have held that the Khoola shall 
be valid; and others have held that the Khoola shall not be valid, when 
the husband does not accept the same; and the reliable view is that if 
the husband intends to establish (Tuhkeek) the Khoola, and not merely to 
give expression to an intention (which he might carry out or not— 
Koum), then the Khoola shall be valid, not otherwise; because the expres- 
sion used by the husband admits of being used for the purpose of 
expressing an intention (to do a thing in future) and it also admits of 
being used for the purpose of establishing a right; and apparently it 
amounts to a mere expression of intention (to do a thing in future); 
therefore, if the husband has the intention to establish Khoola, then the 
Khoola shall be valid and not otherwise ; because when the husband has 
an intention to establish the Khoola, he, in effect, says, “I have made Khoola 
of thy person from me in consideration of so much, because I ۵ 
given thee thy Khoola” and therefore if the woman says (in answer), 
<“ I have made Khoola,”? the Khoola becomes complete. (See paragraph 
1789 post). 
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9660. (1750.) A woman says to her husband, “Give me Khoola in 
consideration of a thousand dirhema,” and the husband says, “ Thou 
art divorced : ’” the learned lawyers have differed in this matter (whether 
the same amounts to Khoola or Divorce); some of them have held that 
the expression used by the husband amounts to an answer, and the 
Khoola becomes complete ; whilst others have held that divorce shall take 
place and the expression (““ Thou art divorced ”) shall not constitute Khoola: 
but the preferable view is that the husband’s expression shall amount to 
an answer (and therefore there shall be a valid Khoola) ; because the same 
is an answer to all appearance ; and if after this the husband says, “I did 
not intend to give an answer by that expression,” the word to be accepted 
shall be that of the husband, and divorce shall take effect without the wife 
having to pay anything. 

So also if the wife says to her husband, ‘I have taken Khoola 
from thee ۲ and the husband says to her, “ I have divorced thee :? some 
of the learned lawyers have held that the husband’s expression is by way 
of an answer, and the Khoola shall be complete between them; whilst others 
have held that one reversible (Rujue) divorce shall take place; whilst 
still others have held that the husband shall be asked as regards his 
intention ; and if he says, “ I intended answer thereby,” then the expres- 
sion shall amount to an answer (and there shall be a valid Khoola). 

And in the first case (i. e, the case at the commencement of the 
paragraph) also it is fit that the husband shall be questioned regarding his 
intention (See paragraph 1794 post). 

2651. (1751.) A woman with whom her husband has had ser- 
ual intercourse, asks her husband to divorce her; the husband says 
to her, “ Release me from all thy rights upon me, so that I may divorce 
thee;” the woman says, “ Verily have I released thee from every right 
which women have against men;” the husband then says promptly 
after this, “I have divorced thee once :” the learned lawyers have said 
that one irreversible (basn— that is, complete) divorce shall take place; 
because the husband divorced her apparently in consideration of the 
release (and when divorce is for consideration, then it is bain). 


9652, (1752.) A woman after her husband has had intercourse 
with her takes Khoola from him in consideration of (specific or 
certain) property; the woman then increases the consideration for the 
Khoola after the Khoola: this increase of the consideration for the Khoola 
is not valid (although increase is valid in the case of dower). 
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2663. (1753.) A woman takes Khoola from her husband in con- 
sideration of “all rights which she has upon him:” she shall (still) be en- 
titled to maintenance, as long as she remains in the ۲00۶ ; because the 
maintenance during the Iddut is not her right at the time of the Khoola 
(but on the contrary, the right to maintenance arises after the Khoola, and 
what she gave up by the expression used by her relates to her present 
right and not future right). 


9654. (1754.) A number of people (koum) come to a man and tell him 
that his wife has appointed them as her Vakeel to obtain Khoola from 
him ; the husband then makes Khoola with the wife through them, in con- 
sideration of a thousand dirhems; the woman then denies having 
appointed those people as her Vakeel: then if those people stand surety 
to the husband for the property (given in consideration) the divorce shall be 
caused, and the consideration shall be due from them ; because when the 
woman denies the appointment as her Vakeel, then the Khoola made by the 
husband remains as a Khoola with a volunteer (or Fuzoolee), and when 
the Fuzoolee makes proposal to the husband for obtaining a Khoola and 
stands surety for the consideration, he, the Fuzoolee, becomes (on 
account of such suretyship) a principal party himself, and therefore the 
Khoola shall be complete in consequence of the acceptance by the husband ء‎ 
but if those people have not stood surety for the consideration of the 
Khoola, then the Khoola shall depend on the permission of the wife and 
on her acceptance (because she alone remains the principal party) and that 
acceptance is not found (and is wanting): and if the husband claims that 
the woman did verily appoint those people as her Vakeel, the divorce shall 
be caused by the admission of the husband, and no consideration shall be 
payable (either by the wife or by the people). This is when those people 

obtain Khoola from the husband. 


But if the husband sells to those people one divorce (to be given to 
his wife) in consideration of a thousand dirhems, the learned lawyers 
have differed in regard to the matter (whether the people shall be liable 
for the consideration). Abool Kassim Suffar, on whom be peace, says 
that divorce shall be caused, and those people shall be bound to deliver the 
property (offered in exchange for the divorce), although those people 
might not have stood surety; because words of purchase (when those 
people used the words, “ We have purchased,”) are words of suretyship, 
imasmuch as the transaction of purchase amounts to a transaction of 
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exchange (in which after contract, each party is bound to perform what 
he has undertaken). 

And Aboo Bakur of Balkh, on whom be peace, has said, this case (in 
which the husband expresses himself as aforesaid) is like the case of 
Khoola (mentioned at the beginning of this paragraph): and this view is 
correct (see Futawai Alumgeeree, Vol. I., page 684). 

9655. (1755.) A man says to another, “divorce my wife; ” then the 

person so ordered gives Khoola to the wife, in consideration of her dower 
and maintenance during the Iddut, or divorces her for such consideration 
(and the woman accepts the same): the lawyer A boo Jaffer, on whom be peace, 
says, the said Khoola or divorce so given is valid, whether the woman is 
one with whom the husband has had sexual intercourse or not. And 
Aboo Bakur Iskaf, on whom be peace, says, that this shall not be 
valid, and the divorce (and Khoola) shall not be caused; and he makes no 
distinction between the case of one with whom her husband has had 
sexual intercourse and between one with whom her husband has not had 
sexual intercourse. And it is also reported from him that he said, that if 
the woman is one with whom her husband has had sexual intercourse, 
then the Khoola or divorce shall not be valid, but if she is not one with 
whom her husband has had sexual intercourse, then the Khoola or the 
divorce shall take place. 
' And this is also the view taken by Abool Kassim Suffar, on whom 
be peace, and this view is correct ; because the divorce of one with whom 
her husband has not had sexual intercourse, is irreversible (bain —that is, 
complete); and if the husband is inclined to divorce irreversibly (or 
bain) without consideration, he shall be much more willing to do so 
when he gets consideration for the same; but in the case of the woman 
whose husband has had sexual intercourse with her, divorce (which is 
not of the bain class) without consideration is not irreversible (or bain), 
and does not cut off (before the expiry of the Jddut) the relation- 
ship created by marriage, and, therefore, the husband never agreed 
to have the wife irreversibly (bain) divorced, and therefore the divorce 
pronounced by the other man (which in consequence of its being accom- 
panied with consideration obtained the character of being irreversible 
or bain) is not operative as against the husband (i.¢., it shall not amount 
to divorce at all). 


2656. (1756.) A man says to another, “Divorce my wife on con- 
dition that she shall not remove anything from the house” the person 
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so ordered then divorces the wife; the husband and wife then come to 
differ from one another, the husband saying that the woman did (subse- 
quent to the pronunciation of the conditional divorce) remove a thing 
from the house, dnd the wife saying that she did not: it is stated in the 
Nuwadir that the word to be accepted shall be that of the husband, and 
that the divorce shall not be caused: the learned lawyers have held that 
this answer is correct if the husband has said to the other person whom he 
has ordered as above, “Tell her ‘thou art divorced if thou shalt not remove 
anything from the house,’” so that if the person so ordered did say this to 
the woman, and if the husband afterwards claims that the woman took 
some thing out of the house, then the word to be accepted shall be that 
of the husband, because the husband denies (that) the condition of the 
divorce (has been fulfilled); but if the husband said to the person 
ordered, ‘Tell my wife, ‘thou art divorced, on condition (of thy 
accepting that) thou shalt not remove any thing from the house’” 
(so that the divorce is conditional on her accepting the condition 
and not on her refraining to remove a thing), and the person so 
ordered does say so, and the woman accepts (the condition), then if 
the husband afterwards says that the woman removed some thing 
from the house, the husband’s word shall not be accepted, because 
in this case, the divorce appertains to the acceptance by the woman (of 
the condition that she shall not remove) and when she does accept (the 
condition) the divorce takes place at once whether she removes any thing 
from the house or not; just as if the husband says to his wife, “Thou 
art divorced on condition (of thy accepting) that thou shalt pay me a 
thousand dirhems ” and the woman says, “I accept,” she shall become 
divorced at once even if she does not pay the thousand. 

Bo also if a man says to his wife, “Thou art divorced on con- 
dition (of thy accepting) that thou should enter the house” and she 
accepts (the condition), she shall become divorced at once, although she 
might not enter the house because the word ala, (which has been here 
rendered by the words, “ on condition of thy accepting that”) is used 
to make the proposal dependent on the acceptance and not to make the 
proposal dependent on the existence of the thing (or condition) accepted. 


9667. (1757.) A man says to his wife, “Thou art divorced after 
to- morrow, on condition of (thy accepting to pay) a thousand dirhems 
and to-morrow on condition of (thy accepting to pay) a thousand 
dirhems and to-day on condition of (thy accepting to pay) a thousand 
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dirhems  '' the woman says, ‘“‘I accept; ” she shall become immediately 
divorced once in consideration of a thousand and the second and third 
divorces shall be caused (if the woman is one with whom the husband 
has had intercourse), at their respective times, without the consideration 
mentioned (because the consideration is found without the thing for 
which the consideration is stipulated). 


2658. (1758.) A man says to a woman who is not in the ownership 
of the man (that is, who is not married to him), “ Thou art divorced on 
condition of (thy accepting to pay) a hundred dirhems, if I shall marry 
thee any day out of time” and the woman says, “I accept;” the 
divorce shall not be caused (in the event of his marrying her) according 
to Aboo Haneefa, on whom be peace, and the woman shall not be obliged 
to pay anything (because her present acceptance of the condition before 
the condit ion is realised goes for nothing) but Aboo Yuasoof, on whom be 
peace, says that the woman shall become divorced (after the marriage), 
and the payment shall be obligatory on the woman. But if she, at the 
time of her marriage says, “ I accept the divorce which thou did refer 
to me, in consideration of a thousand dirhems,”’ then the divorce shall 
be caused, and the woman shall be bound to pay the dirhems according 
to Aboo Haneefa, on whom be peace. 


2659. (1759.) A Vakeel who has been appointed (by the woman to 
obtain Khoola from the husband) shall not be liable to a demand (at the 
instance of the husband) to make good the consideration, and such 
consideration shall be due from the woman (if the Vakeel has kept the 
liability vague and indefinite. See paragraph 1761 post). 


2660. (1760.) When a messenger sent by the woman says to the 
husband, “ Hither divorce her or keep her (with propriety); ” the husband 
says, “ I shall not keep her and I shall divorce her ;” the messenger then 
says, “ I have released thee from all rights which the woman has against 
thee and therefore divorce her;” and the husband divorces her; the 
woman then says, ““ I did not appoint the messenger as a Vakeel to give 
release,” and the husband claims that she did verily direct the mes- 
senger to give release: the divorce shall be caused and the rights of the 
woman (shall not be lost to her as a consequence of the release, but the 
same) shall continue to subsist against her husband; but if the husband 
does not claim that the woman appointed the messenger her Vakeel, then 
the ease is two-fold ; if the messenger has said to the husband, I have 
released thee from all rights which the woman has against thee, on con- 
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dition of thy divorcing her,” and the husband divorces her for this release, 
then the divorce shall not be caused, and the rights of the woman shall 
continue to subsist against her husband, because divorce in lien of being 
released from the dower depends on the permission of the woman; and 
when she has not given the permission, the divorce shall not be caused; but 
if the messenger says to the husband, “ Divorce her, and verily have I 
released thee from her dower,” the divorce shall be caused, and her rights 
shall subsist against the husband: (in the latter case the divorce is caused 
because it was independent of the release; in the first case it was depen- 
dent on the release: there is no release in either case, because the 
messenger was not a Vakeel and had no authority from the wife to release, 
neither was the release authorised or ratified by the wife). 


2661. (1761.) When the Vakeel appointed by the woman to obtain 
Khoola accepts the Khoola, the Khoola becomes complete: then will the 
Vakeel be liable to a demand in respect of the consideration for the 
Khoola? This case arises in two ways ; if the Vakeel has kept the liability 
for the consideration undefined (that is to say, not having referred it to 
himself or to the woman) having said to the husband, “ Give Khoola to 
thy wife, in consideration of a thousand dirhems,” or “in consideration 
of this thousand” pointing towards the thousand which was the woman’s 
property, then in this case, the consideration shall be due from the woman, 
and the Vakeel shall not be liable to a demand against him in respect 
of it; but if the Vakeel has referred the consideration to his person, as one 
would refer property to one’s self, or as one would refer suretyship to 
himself, having said, ۶۶ Give Khoola to thy wife, in consideration of this 
my thousand dirhems ” or “in consideration of this thousand,” pointing 
to the thousand which belongs to him; or “in consideration of my 
thousand,” or says, “in consideration of a thousand, on condition that 
I am surety,” then in this case the consideration shall be due from the 
Vakeel, and the woman shall not be liable to a demand upon her in 
respect thereof; and the Vakeel shall be entitled to realise the amount 
from the woman either before the Vakeel is made to pay to the husband or 
afterwards, although the woman might not have ordered him to stand 
surety for her: but contrary to this is the case of a man appointed 
Vakeel on behalf of a man to marry him to a woman, for if such Vakeel 
stands surety for the dower to the woman and the suretyship is without 
the authority of the client, the Vakeel shall not be entitled to make the 
client liable. ۱ 

39 
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90098 (1762.) When a man divorces his wife in consideration of 
property, whilst she is in her Iddut (consequent on and) after Khoola, the 
divorce shall be caused, bat the consideration shall net be dae (because the 
consideration is stipulated for nothing). 


2668. (1768.) So also if the husband divides his wife’s dower 
into three portions, and then divorces hey, once in consideration of a 
third part of her dower, and also gives her a second and third divorce 
(in lieu of the remaining two-thirds), the three divorces shall be caused, 
and a third part of the dower shall drop (from the husband and shall form 
consideration for one divorce) and the woman shall be entitled to recover 
from the husband two-thirds of her dower (because when the first divorce 
was given in consideration of a third part of the dower, that divorce 
became an irreversible divoree having being opposed to consideration; but 
the second divorce, although operative, shall not carry with it the eonsider- 
ation; because consideration is paid by the woman for being released 
from the marriage, from which she was completely released by the first 
divorce, and so as regards the third divorce). 


9664, (1764.) A man says to his wife, “ I have made Khoola with 
thee;” and she accepts the same: divorce shall be caused, and the hus- 
band shall be released from the dower which the woman has owing to her 
from the husband : and if she has no dower due from the husband, then 
she shall be bound to return the dower which the husband had delivered 
to her; go has it been laid down by Hakim-ool Shaheed in the chapter on 
Ikrar in his work called the Mookhtusur and by Sheikh-ool Imam known 
as Khahir Zada, on whom be peace: and the same view has been adopted 
by Sheikh-ool Imam Ahoo Baker Mahomed, son of Fazal, on whom be 
peace. (See paragraphs 1729 and 1809 post.) 

And this case strengthens the view laid down by us from Aboo 
Yusoof, on whom he peace, that Khoola does not take place except for 
consideration. 


2066, (1765.) A man obtains hig daughter’s Khoola from her hus- 
band; if the daughter ig of age, and if the father has stood surety 
for the consideration for the Khoolg, then the Khoola is complete ; becayse 
if a gtranger {or a Fuşgolep) does sa (that is, obtains Kkoola and stands 
surety for the consideration; sea paragraph 1754), the Khagla becomes 
complete, and, therefore, shall the Khoaja be much more complete in the 
case of the father: and if the father obtains the Khoola in consideration 
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of his daughter’s dowé?, and stands suréty; then also shall the Khoola 
become complete: and after that it wil be seen, if the woman ratifies 
the Khoola in lieu of dower, her ratification shall be valid, aad the lability 
to dower shall cease; but if she doos net ratify, then her dower shall be 
peyable by the husband, and the husband shall make the father liable for 
the same as a 001586006266 of the suretyship, if the father has said to 
the husband, “Give Khoola in eonsideration of her dowers if she 
ratifies this (then all right), if not 1 shail be responsible to the extent 
طلا‎ 

But if the daughter is a minor, then, if the father’ stands ۶ 
(for the consideration for the Khoold) the Khoole shali be complete by 
virtue of his acceptance, and the dower shall remain due from the bts- 
band; but the latter shall hold the father liable; but if the father does 
hot stand surety, then the consideration shall not be leviable dither 
from the father or from the minor, just as if the girl had been of age 
(and the father had obtained the Khoola and nobody had made himself 
responsible for the consideration, in which case neither the father nor the 
girl is responsible for the payment of the consideration as shown in the 
preceding paragraph); and as regards the question whether divorce 
shall be caused (in the case of the minor daughter when nobody is 
surety) if the minor (whilst a minor) accepts (the Khoola), the divorce 
shall be caused, just as if the Khoola had taken place with the minor 
herself ; but if (in the same case) the father (without being surety for 
the consideration) accepts the contract of the .Khoola (instead of the 
minor accepting the same), the Mashaikhs, on whom be peace, have 
differed on the question whether the divorce shall be caused, and the 
difference arises by reason of the difference in the traditions (from Aboo 
Haneefa); but the correct tradition is that the divorce shall be caused, 
because the father’s tongue is just like the daughter’s tongue. 


9666. (1766.) And if the Khoola takes place between the husband 
and the mother of the infant wife (that is, the mother enters into the 
contract of Koola on behalf of her infant daughter) then if the mother 
hag referred the consideration to her own property (saying that she 
asks Khoola in lieu of her own thousand dirhems) or if she stands 
surety, the Khoola shall be complete, just as if the Khoola were made 
(by the husband) with a stranger (or Fusooles, who appears on the side of 
the wife); but if the mother does not refer for the consideration to her 

own property and does not stand surety, will the divorce be operative 


® 
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as it is operative . when the father obtains the Khoola (see paragraph 
1765)? In this matter there is no tradition (from Aboo Haneefa) and 
the correct view is that the divorce shall not take place. And if a person 
who appears as a contracting party (on behalf of the infant wife) in the 
matter of Khoola-be a stranger, and does not stand surety for the 
consideration, will the Khoola remain suspended (until the minor ratifies 
it)? Some of the learned lawyers have said that if the minor wife is able 
to understand the contract and is able to describe it, then the Khoola 
shall remain suspended till (i.e., dependent on) her acceptance (or ratifica- 
tion); whilst others have said that the. same shall not remain sus- 
pended till her ratification (but that, a divorce shall be caused without 
consideration). . 

2667. (1767.) And if the Khoola is obtained from the husband by 
an infant wife, who understands the nature of the Khoola, and is able to 
describe it, in consideration of her dower, then one irreversible (bain, 
or complete) divorce shall take place, and the dower shall not cease to 
be payable; (because giving up dower is purely detrimental to her and is 
in no way to her benefit). 


2668. (1768.) And if the infant wife appoints a Vakeel to get 
Khoola (from her husband) and the Vakeel acts in the matter, then on this 
question there are two traditions; according to one tradition, the appoint- 
ment of the Vakeel is valid and the Khoola is completed by the acceptance 
of the Vakeel, just as it is completed by. the acceptance of the infant 
wife و‎ and according to another tradition, when the Vakeel does not 
stand surety for tbe consideration (for the Khoola), no divorce shall be 
caused, just as if the Khoola had been made by the husband with a 
stranger (for the wife). 


2669. (1769.) And Kbussaf, on whom be peace, has stated in the 
«(book on) Devices, that if the father obtains his infant daughter’s Khoola in 
consideration of her dower, then if the father is aware that the Xhoola is 
for the good of the daughter, in that she does not pass her days in harmony 
with her husband, and therefore he obtains her Khoola, in consideration of 
her dower, then, according to the view of Malik, on whom be peace, the 
husband’s liability to dower shall drop ; and if the Kazee decrees that the 
dower has dropped (1.¢., has ceased to be payable), then his decree shall 
be operative, because the decree of the Kazee relates to a question which 
(has not been settled by express text, but which) has been settled by 


174:64. , 
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2670. (1770.) And it is valid to pledge property (with the husband) 
to secure the consideration for the Khoola, and also to give surety (Kifalut) 
for such a purpose. 


2671. (1771.) So also it is allowable to fix a time for the pay- 
ment of the consideration for the Khoola; and if the time fixed is the 
death of so and so, or until so and 80 arrives from his journey, the con- 
sideration shall become immediately payable, and the time fixed shall 
become void (because the time fixed is Mwhool or vague): and if the time 
fixed is the reaping of the crops or the thrashing of the crops, then the 
time fixed is valid. 


9672. (1772.) When the father makes Khoola on behalf of his 
infant son, the Khoola is not valid, because this act of the father amounts 
to making the divorce dependent on (the son’s) acceptance, and, therefore, 
it shall not be valid just as the Khoola made by the infant husband him- 
self is not valid: and the Khoola made by the infant husband does not 
depend on the ratification by the father. 


9678. (1778.) And the Khoola made by a drunken man is valid; 
so also all his acta of disposition (are valid), except his apostacy and his 
admission of an act involving punishment and his calling witnesses to 
attest his own testimony, (¢.g., “ you be witness that I have witnessed Zyd 
divorcing his wife”). And Daud of Isfahan, on whom be peace, says, 
that no act of disposition by one who is drunk is operative, and such 
also is the view taken by Husun, son of Zyad, and Abool Hussun 
Kurkby and Abool Kassim Saffar; and this view is one of two views 
taken by Shafei, on whom be peace. And Aboo Nusur, son of Mahomed, 
son of Sulam, on whom be peace, says, that if the man who is intoxicated 
is helpless in the matter of drink in this way that (without drink) his 
senses are not about him, or if compulsion is exercised on him, then 
divorce given by him shall not be caused, and his acts of disposition 
shall not be valid; but if he is not helpless in the matter of drink (as 
aforesaid), then the divorce given by him shall take effect and his acts of 
‘disposition shall be operative. 

And according to another tradition (from Aboo Haneefa) there is 
Kyas and Istihsan (i.¢e., the rule in such a case is inferred both from 
Kyas and Istihsan), and according to Istthsan, the Khoola is not valid; 
and according to Kyas it is valid. And it is reported from Aboo Yusoof, 
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on whom be peace, that he accepted the view which was infertea from 
Kyas (by Aboo Haneefa). ` l 

And if the Kazee adopts the view set forth by any one of these here 
mentioned, his decree shall be operative. 


9674. (1774.) A man makes Khoola with his wife, and they have an 
infant child, the condition for the Khoola (that is, the consideration) 
being that the child shall remain with the father for a certain number 
of years: the Khoola is valid but the condition is void ; because the right 
to remain with the mother appertains to the child, and that right shall 
not become void by the mother rendering the same void. 


9675. (1775.) A woman takes Khoola from her husband for the con- 
sideration of her dower and the maintenance for the period of her fddut, and 
on the condition that she shall maintain her child with her own (means of) 
maintenance (that is, that she shall herself maintain her) for a certain 
number of years; she does keep and maintain the child for a year or 
two (that is, short of the stipulated number of years), and then sends 
back the child to the husband: the woman shall be compelled to keep 
the child and maintain the child herself with her own maintenance for 
the remainder of the stipulated period. And if the woman runs away 
and conceals herself, so that the stipulated period becomes completed, and 
the woman then appears, the husband shall make the woman liable for 
the value of the child’s maintenance during the time the woman did not 
maintain the child. 


9676. (1776.) So algo if a man divorces his wife on condition 
that the woman shall keep and maintain the child with her own mainte- 
nance until the child attains majority, and on condition that the woman 
shall give up her dower due from the husband, and the woman accepts 
all this; she then refuses to keep the child: she shall be compelled to 
keep and maintain the child with her own maintenance; but if (not- 
withstanding that), the woman fails to do so, she shall be bound to pay 
for the keeping (or the bringing up) of the child and its maintenance, until 
the child attains majority. 


9677. (1777.) A woman gets Khoola on condition that she gives up 
maintenance and residence: the Khoola shall become complete and the 
woman shall have no right to maintenance, but her right of residence 
shall not be void. 
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2678. (1778.) If the wife gets hor Khoola from her husband en 
condition that the charge for residence shall be on her, she shall be 
bound to hire a house from her husband or from another person and 
observe her Iddué there. 

9678. (1779.) A woman takes Khoola from her husband on con- 
dition that she shall maintain her child by him as long as the child lives: 
Aboo Haneefa, on whom be peace, says, that (instead of being bound by 
the stipulation to maintain the child on account of such stipulation being 
vague or mujhool as regards period) the woman is bound (as a consequence 
of the Khoola under such circumstances) to return the dower which she 
has taken possession of. (Oompare paragraph 1782 where the period of 
maintenance being fixed, there is no vagueness in the consideration). 

9680. (1780.) A woman gets Khoola from her husband in consider- 
ation that “she shall suckle the child in her womb for two years until 
the child is weaned and in consideration that the maintenance of the 
child shall be on her for ten years after the suckling period, on con- 
dition that if she gives birth to a still-born child, then the husband shall 
not have anything to recover from the wife, and that if she gives birth to 
ہ‎ live child and suckles it for one year and the child then dies, then the 
husband shall not have anything to recover from her: ” Aboo Yusoof, 
on whom be peace, says, that all those stipulations are valid, and that the 
woman shall have seeured to her whatever is saved on account of the guck- 
ling and maintenance of the child should the child die or should it be born 
dead (that is, the husband shall have no right to get back the propor- 
tionate costa of suckling and maintenance). 


And Zoofur, on whom be peace, says, that all those stipulations are 
fasid (or invalid) and that the woman shall be bound to return the dower 
to her husband (as a consequence of the Khoola, regardless of the con- 
sideration and condition stipulated for). 

9681. (1781.) A woman gets Khoola from her husband for the 
consideration that she shall make over her dower to her child, or for the 
consideration that she shall make over her dower to 80 and so, a stranger. 
Mahomed, on whom be peace, says, that the Khoola is valid, and that the 
hasband shall get jhe dower, and nothing shall go to the child or to the 
stranger. ۱ 

9689. (1782.) A woman gets her Khoola from her husband for the 
consideration of her suckling her child without fixing any time (as the 
period of suckling): Mahomed, on whom be peace, says, that the 
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Khoola shall be valid for the consideration of the period of suckling 
being for two years. 

9683. )1788.( If the husband makes Xhoola with his wife for 
the consideration that she shall suckle the child for two years and 
for the consideration of her maintaining the same child for ten years. 
Mahomed on whom be peace, says, that this Khoola shall be valid, and 
the (small) amount of vagueness that might here exist (owing to the 
possibility that the child might die before twelve years) can be suffered 
to exist in cases of divorce. 

2684. (1784.) A woman appoints a man as her Vakeel to get Khoola 
from her husband ; she then resiles from the appointment (that is, she then 
withdraws the authority and dismisses him before the Khoola is obtained) : 
the withdrawal of authority shall not be effectual, when the Vakeel 
does not know the fact (that his power has been taken away from him). 


2685. (1785.) If the woman sends a messenger to her husband 
to get Khoola from him, and she withdraws the message before the mes- 
senger delivers the message, it is valid for her to do so, although the 
messenger might not be aware of the withdrawal by her; (because even 
if the messenger makes the proposal and the husband assents to it, 
still the contract is not completed until she again herself expresses 
her agreement). ۱ 

2686. (1786.) A man says to two men, 01۲۵ Khoola to my wife 
without any consideration,” and one of them makes Khoola with the 
wife: the divorce (involved in the Khoola) shall.not be caused (because 
when two Vakeels are appointed, one has no authority to act singly). 

2687. (1787.) If the husband orders two men to give Khoola to 
his wife in consideration of one thousand; then one of them says, “I have 
given Khoola to her for a thousand,” and the other man says, “ Verily 
do I ratify this: '' Aboo Yusoof, on whom be peace, says, that the Khoola 
shall not be valid; but if one of them says, “I have given Khoola to 
. her in consideration of a thousand” and the other man also says, “I 
have given Khoola to her in consideration of a thousand,” this Khoola 
is valid (because both do the same act: and joint action is not necessary, 
as such action is not stipulated for in the authority). 

9688. (1788.) A woman appoints another man a Vakeel so that he 
might obtain her Khoola from her husband in consideration of a thousand 
dirhems; and the husband also appoints the same man as his Vakeel to 
give Khoola to her on behalf of the husband for the consideration of ۵ 
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thousand; the Vakee! then makes the Khoola in consideration of’ 4 thou- 
sand: it is laid down somewhere (by Mahomed) that this Khoola shall 
not be complete until the woman accepts the Khoola aftar the Vakesl 
has made the. Khoola, or until the husband accepts the. same and 
permits it (because one and the same man cannot appear as Vakeel for 
the purposes of Khoola for both parties, and, therefore, if one party ratifies 
the Vakeel’s act, then the Vakeel has, i in effect, acted as a volunteer for. 
that party, and the result of the ratification of one party is as.if that party 
had himself entered into the transaction; after this the Vakeel can appear 
for the other party) : Mahomed Bays ‘that the same nian cannot act 
as the Vakeel of both parties ; and Hakim-i-Shaheed (the ‘author of the 
Moontuka) on whom be peace, saya, that, this view ig in — with 
what i is stated in the Asul. 





Section ۰ 
ON KHOOLA BY THE USE OF WORDS OF SALE AND PURCHASE, ~~ 

۱ 2689, (1789.) When a man says to his wife, “Hast thou ‘purchased 
from me” or “bought from me, three divorces in consideration of thy dower 
and the maintenance during the period of thy Iddut;”’ and the woman says, ۱ 
“I have purchased: ” the correct view is, that the divorce shall not be caused, 
until the husband, after the woman has expressed herself, BAYS, “I have 
sold to thee;” because the man’s expression admits of being (viewed as 
a feeler or) a (mere) expression of intention (which he. might carry out 
himself- or not) and also admits of being used in order to establish و‎ 
thing, and, therefore, the Koola shall not be complete by her expression, 
“I have purchased.” And verily like reason has already been set forth (seê 
paragraph 1749) when considering the man’s 22۶ to Ber ٤ 1 have 
made Khoola with thee.” ۱ 
And if the husband says to the wife, “Purchase three divorces in 
consideration of thy dower and the maintenance during the period 
of thy Iddut,” andthe woman says, “I have purchased:” the Khoola 
shail become complete between them; because the husband’s expression 
used in the imperative amounts to Tufwees (or entrusting) to her (of the 
power of sale on hehalf of the husband) and it is competent to one 
(of the two sponses) to appear as a contracting party on behalf of both 
parties in the matter of Khoola in the event of the consideration being 
known, according to correct traditions, (from Aboo Haneefa) ; and, in the 

present case, the consideration is known. 
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But in the first mentioned case, the husband’s words do not amount 
to Tufweez (or the entrusting the wife with the power of sale on behalf of 
the husband), and, therefore, in that case one (of the two spouses) cannot 
contract on behalf of both parties; and, therefore, 16 is necessary for 
the husband, after the wife has expressed herself, to say, “I have sold.” 


9690. (1790.) A man gays to his wife, “Every woman whom 
I shall marry, [ have verily sold her divorce to thee in consideration of 
one dirhem; ” he then marries a woman: it is necessary that the (first) 
wife should express her acceptance after this second marriage of her 
husband, at the meeting at which she becomes aware of the second 
marriage ; and if she, after such second marriage, says, “ I have accepted ” 
or says, “I have purchased” or says, “I have divorced her (that is, 
the second wife),” the divorce on the second wife shall take place for what 
the husband stated as the consideration (that is, in this case the first 
wife shall have to pay one dirhem to the husband); but if the first wife 
accepts the sale before the (second) marriage, no divorce sball be caused ; 
because the expression used by the husband shall be referred to a time 
after the marriage (that is, after the marriage has taken place, the hus- 
band must be held to say, “I have sold her divorce to thee for one 
dirhem,’”’) and, therefore, acceptance to be valid must be after the 
marriage. 


2691. (1791.) A man says to his wife, “I have sold to thee three 
divorces in consideration of thy dower and the maintenance of the period 
of thy Iddut,” and the woman says, “Ihave sold,” instead of saying, 
«I have purchased: ” Aboo Buker Iskaf, on whom be peace, says, one 
irreversible (or bain, that is, complete) divorce shall be caused just as if 
the woman had said, “I have sold my dower and the maintenance for 
the period of my Iddut in consideration of the divorce.” 
` And the lawyer 45001 Leith, on whom be peace, has said that no 
divorce shall be caused: and this view is preferable ; because the woman’s 
expression is (an independent sentence and) the commencement of a 
sentence, and is not by way of an answer. 


2692. (1792.) A woman says to her husband, “I have sold to thee 
my dower and the maintenance of the period of my Iddut ; hast thou pur- 
chased;” and the husband says, “I have purchased; get up (and) go away ;”” 
the woman then gets up and goes away: the learned lawyers have held that 
apparently the woman shall not become divorced; because the husband 
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did not sell to her the person of the woman and her divorce, but he only 
purchased her dower, and the purchase of the dower does not amount to 
divorce: but the learned lawyers have held that it is safe to renew the 
marriage (with the woman), if he has not already divorced her twice 
before this. ۱ ۱ 

2693. (1793.) A man says to his wife, “I have sold to thee one 
divorce in consideration of thy dower and the maintenance of the period 
of thy Iddut ;” and the woman says (in Persian), “ With all my heart hava 
I purchased (the same) : °’ divorce shall be caused ; because this expression 
(viz., such as that used by the wife saying, “ with all my heart,”’) is used 
_ for the sake of exaggeration (to express the highest degree of desire) and 
the expression amounts as if she had said, “I have purchased with 
pleasure.” 

2694. (1794.) If the husband says to her, “I have sold to thee 
the divorce in consideration of thy dower, which is owing to thee from 
me,” and the woman says, “ 1 have divorced myself:” the woman shall 
become completely separated (bain or irreversibly divorced) by one 
divorce in consideration of her dower; because this expression (that is, 
the one used by the woman) admits of being used by way of acceptance 
of the proposal emanating from the husband, and, therefore, that ex- 
pression shall be considered as an acceptance. And some have said that 
one reversible divorce shall be caused. ۱ 

And this case is an illustration of the case where, if the woman says, 
» Give me Khoola, in consideration of a thousand dirhems,” and the hus- 
band says, “Thou art divorced,” the learned lawyers have differed in 
regard to this case, but the correct view is that the husband’s expression 
shall be held to be used as an answer to the woman’s proposal (see para- 
graph 1750). So also in the present case. 

And if the husband says to his wife, “I have sold to thee one 
divorce,” without mentioning the consideration, and the woman says, 
<I have purchased,” one reversible (or Rujue) divorce shall take place. 
And if the husband says, “I have sold thy person to thyself,” and the 
woman says, “I have purchased,” one irreversible (bain, that is, complete) 
divorce shall be caused ; because to sell the divorce is to make the pur- 
chaser (i.¢., the wife) the owner of the divorce, and, therefore, when the 
husband has not mentioned the consideration, he has in effect said, 1 
have made thee owner of the divorce,” (without qualifying the divorce 
or stating of what kind it is, and a divorce without qualification is always 
reversible) و‎ therefore the divorce shall be reversible (Rujue): but to sell 
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the person of the wife (to the wife) is to make her the owner of her persbn, 
and the ownership of the person is not obtained except by an ۵ 
(bain, that is, ,2ھ‎ divorce, and, : SORTS the divores = be 
reversible. 


2695. (1795.) A man says to his wife, “ I nave sold to thee, one 
divorce im’ consideration of three thousand dirhems;” he says this three 
times, ‘the woman, after each time the husband has expressed himself, says, 
“T have purchased ; ” the husband then says, “by using the second and 
third expressions, I interided to repeat myself and to give. information 
of the first expression: ’’ the man shall not be believed by the Karee, 
and three divorces shall be caused, and she shall be liable to three thousand 
dirtionts ; because when the: husband first said, “I have sold to thee one 
divorce in consideration of three thousand dirhems” and the womau 
decepted the same, one divorce was caused in lieu of three thousand dirhems, 
and, therefore, no consideration would be due for the second and third 
divorces; and the second and third divorces remained as direct divorces 
۱ ملک‎ of the character of being (bain, that is, complete or) irreversible 
(in مر دی‎ of being associated with an irreversible or bain divorce). 


1796.) ۸ man says to his wife, “I have sold to thee thy 
—* ای و‎ is, the authority to divorce thyself) in consideration of 
a thousand dirhems;’? and the woman says at the same meeting, “I 
have resumed my person (that is, I havé divorced myself) : ” one divorce 
shall be caused i in lieu of a thousand dirhems. But if he says to her, 
“I have ‘sold to thee this cloth in consideration of thy dower and the 
maintenance. during the period of thy Idduf,” and the woman says, 1 have 
purchased,’ ” and the husband then divorces her, one reversible divorce shall 
be caused; and the sale of the cloth in lieu of (dower and} maintenance 
shall be.yoid in consequence of the vagueness of the maintenance. | 


2697. (1797,) A man sells to his wife one divorce in consideration 
of the whole of her dower and of the whole of her property, “in the room,” 
except what she has on her person such as her shirt, and the woman 
8878 » I have purchased ; ° and she has on her person ornaments and 
many clothes: one irreversible (bain, that is, complete) divorce shall be 
caused in consideration of what isin the room, and the whole of what 
is on her person, consisting of clothes and ornaments, shall belong to the 
WOMAR ز‎ because the expression, ? what is in the room,” does not include 
what is on her person consisting of clothing and ornaments, and, therefore, 
the husband shall not be entitled to the same. 
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2698. (1798.) A man sells to his wife one divorce in consideration 
of what is owing to her from him on aecount-of the dower, and the husband 
knows full well that no dower is due to her from him: one reversible 
divorce shall be caused without consideration. ۱ 


2699. (1799.) A woman gays to her husband, “I have purchased my 
person from thee in consideration of that (divorce) which thou can (or has 
power to) give me” or says, “I am purchasing my person from thee in 
consideration of that (divorce) which thou can (or has power to) give 
me” intending the making of a proposal (by the use of the expression, 
“I have purchased” or “I am purchasing ”) and not intending to make 
a promise (that she will in future purchase it); the husband says; “I 
have given to thee:” one divorce shall be caused; because what the 
woman desired from her husband was to get a divorce, and, therefore, her 
expression in full. was as if she said, “I have purchased my person, 
and therefore give me divorce;” and therefore when the husband said, 
“I have given,” this expression amounted to an: answer to what the 
woman had asked. (See paragraph 1811 post). 


2700. (1800.) A tribe (or number of people) say to ‘a woman, 
<“ Hast thou purchased thy person by one divorce in consideration of all 
rights which women have against men, such rights consisting of the dower 
and the maintenance during the period of the Iddut?” she says, “ Yes, I have 
purchased;”’ they then say to the husband, “Hast thou sold” and he gays, 
»» Yes:” the learned lawyers have said that the Khoola shall become 
complete, and the husband shall be released from the dower, although 
the people did not say to her, “ Hast thou purchased thy person . from 
him;” because the woman could not purchase her person 9 from her 
husbarid, 


2701. (1801.) A woman intends to obtain -‘Khoola ; and- a — 
of people assemble and say to her, ‘< Hast thou purchased thy person in 
consideration of all rights against the husband;” she says, “I have 
purchased ” and they then say to the husband, “ Hast thou sold,” and the 
husband says, “I have sold,” and what was passing in his mind was the 
sale of the furniture of the room: the woman shall verily become diyorced 
so far as the Kazee is concerned ; because the husband said, “I have sold” in 
answer to the question put by the people, and the answer incorporate 
what is contained in the question. 

God knows best. 


€ 
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82011700 III. 
ON KHOOLA IN THE PERSIAN LANGUAGE. 

2702. (1802.) A man says to his wife (in Persian), “ Everything 
as to which God will question me regarding thee on account of dower, 
et cetera, I have sold to thee, in consideration of that dower which is thy 
property,” and the woman says, ““ I have purchased : ” the learned lawyers 
have said that divorceshall not be caused; because the husband sells 
to her what was her own right, and, therefore, this is not valid; just as if 
a person says to another, “I have sold to thee this thy slave, in con- 
sideration of this my slave.” 


2703. (1803.) A woman asks for divorce, and the husband says to 
her (in Persian), “ Hast thou sold this gold and house in consideration 
of that divorce of thine which is in my possession ? °” she says, “I have 
sold,” and then the husband says, 1 have purchased : the woman shall 
become thrice divorced; because the divorce of the wife, which the husband 
has with him, is triple, and therefore all the divorces which the husband 
has with him shall be caused; just as if a man says to his wife (in 
Persian), “ Hast thou purchased thyself in consideration of that which 
thou hast placed with me in trust (Wudeeaé),” all trust property, which 
she had with the husband, shall be included. 


2704. (1804.) A man says (in Persian) to a woman (who is another’s 
wife), “ Hast thou separated (thyself) from this thy husband, in considera- 
tion of whatever dower thou hast against him and of all maintenance during 
the period of ۲۵۵۷ that shall be due to thee from him by reason of divorce,” 
and she says, “ I have separated; ” the husband is then asked, ‘‘ Hast. thou 
drawn thyself away,” and he says, “I have drawn myself away:” the 
Khoola shall become complete between them, because they have 9 
in detail what is Khoola in Persian. 


2705. (1805.) A man divorces his wife reversibly ; he then intends to 
make Khoola with her ; then people say to the woman, “‘ Hast thou drawn 
thyself away from this man with one divorce, in consideration of dower and 
the maintenance during the period of Iddut;” she says, “I have drawn 
myself away,” the people then say to the husband, “ Hast thou given one 
divorce,” and he says, “I have given: ”’ some of the learned lawyers have 
said that one reversible divorce takes place; whilst others have said that 
one irreversible (bain, that, is complete) divorce shall be caused, and this 
view is correct; because what the husband has said was by way of answer 
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to what the woman said (and when divorce is in consideration of — 
it is bain). 

9706. (1806.) A tribe (a number of people) say (in Persian), to a 
woman, with whom her husband has had intercourse “ Hast thou purchased 
thyself with one divorce in consideration of every right which women 
have against men,” she says, “I have purchased;”’ the husband then 
says, “ I have given one divorce according to the Soonnut:” one reversible 
divorce shall take place ; because an irreversible divorce is not according 
to the Soonnut, and, therefore, the husband’s expression shall be deemed 
to have been used by way of a beginning (and not in answer to what the 
woman said, which required a divorce in consideration of property) : this 
answer is according to the tradition (from Aboo Haneefa), stated in the 
Asul (of Mahomed); but according to the tradition mentioned in the 
Zyadut (a work of Mahomed), an irreversible (or bain) divorce is accord. 
ing to the Soonnut ; and, therefore, it is proper that the husband’s ex- 
pression (also in the case given in this paragraph) should not be considered 
in the light of a beginning made by him (but should be considered by way 
of an answer). 

2707. (1807.) A man says to his wife (in Persian), “ Hast thou, 
for every right which women have against men, purchased thyself from 
me; ’” she says, “I have purchased;” then the husband says, “Go 
away now: ” the divorce shall not be caused ; because such an expression 
(as the last one) is sometimes used to denote refusal (instead of deno- 
ting compliance) and, therefore, that expression shall not be deemed to 
create (or cause divorce) on account of doubt. 

2708. (1808.) A man says to his wife (in Persian), “ Has thou pur- 
chased thyself from me; ” sbe says, “I have purchased ;” the husband 
then says, >“ I have sold: ” one irreversible (or bain) divorce shall take 
place: but will the husband be released from the dower? Some of the 
learned lawyers have said that if the dower is due from the husband, 
then he shall get released; but if nothing is due from the husband, then 
the woman shall not have to pay anything tothe husband. Whilst 
others have said that the husband shall not be released from the dower 
which is due from him: and verily have we stated this principle (see 
paragraph 1794) in a case where the husband and wife made Khoola with 
the words of sale and purchase in the Arabic language ; so also when 
the Khoola takes place by the use of the words of sale and purchase i in the 
Persian language. 
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, 2109. (1869.) A man says to his wife, “I have made Khoola with 
thee” intending thereby divorce: one divorce shall be caused thereby, and 
the hnsband shall not be released from the dower; because his expression, 
“TI have made Khoola- with theo” is one of the indirect expressions (of 
divorce) and by the use of indirect expressions other than the word 
Khoola, one irreversible (or bain) divorce is caused and the husband 
is not released from the dower; so also in this place (that is, here also one 
irreversible divorce takes place, and the husband shall not be released from 
the dower. Compare paragraph 1764, where Khoola, was intended, and it 
was, therefore, necessary for the wife to accept it and not a mere 
divorce was intended, and, therefore, the husband wag released from the 
dower, See also 1727). 

9710. (1810.) Andif a man saya to his wife (in Persian), * Purchase 
thyself from me,” she says, “I have purchased ;” but the husband does 
not say (afterwards), “I have sold: ’ no divorce shall be caused; so also 
if he says in Arabic, “ Purchase thyself from me.” And if he says to 
her, “Take Khoola” and she says, “I have taken Khoola,” one divorce 
shall be caused on her according to most of the Mashaikhs, on whom 
be peace. And the difference is this that the husband’s expression, “ Take 
Khoola”’ is an imperative order (by the husband to the wife) to cause the 
divorce on herself by using the word Khoola ; and when the husband does 
not mention the consideration, he, in effect, says to her, “ Divorce thyself 
irreversibly (or make thyself bain);” and if he says, “ Divorce thy- 
self irreversibly (or make thyself bair),” and she says, “I have caused 
irreversible divorce on myself (or I have made myself bain), one divorce 
shall be caused. 
` But the husband’s expression, “ Purchase thy person from me” and 
his expression in the Persian language, “ Purchase thyself, from me” 
is an imperative order on her to pay consideration ; and, therefore, when 
the husband does not mention the (specific) consideration, then the order 
to pay consideration is not valid (on account of the consideration not 
being specifically mentioned) and there remains (only) the expression 
of the woman (“I have purchased,’’) and therefore the divorce shall 
not be caused (because there is proposal by the woman and no ac- 
ceptance thereof by the husband). But if the husband has specified 
the consideration, saying to the wife (in Persian), “ Purchase thy- 
self in consideration of dower and maintenance during the period 
of the Iddut,” or says to her in Arabic, <“ Purchase thyself 
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from ‘mé, in consideration of thy dower and the maintenance of thy 
Iddut,” and the woman says in Arabic, ‘‘I have purchased,” or says in 
Persian, “I have purchased,” the Khoola shall become complete, 
(because the proposal by the husband, who specified the consideration i in 
the proposal, is correct and valid). DO 
2711. (1811.) A woman says to her husband in Persian, “I have 
purchased myself, in consideration of that (divorce) which you can (or has 
power to) give; ” the husband then says, “I have given :.” divorce: shall 
be ‘caused, and it is not necessary for the woman to have the intention 
to make the proposal when she says so. (Compare paragraph 1799). . But: 
if she says (in Persian), “I will purchase myself in consideration of that. 
(divorce) which you can give me,” and the husband says,“ I have given,” 
the Khoola shall not be correct, and the woman’s intention shall have no 
effect (in this case éven if she has the intention of Khoola). Because the 
woman’s expression in Persian, ‘‘I have purchased myself,” is proposal 
(with a view to the ultimate perfection of the contract of Khoola) and does 
not admit of being looked at merely as a promise (or declaration of inten- 
tion to do something in future), and her expression (in Persian), “I will 
purchase myself,” is a mere promise (or declaration of an intention to do 
something in future), and does not admit of being regarded as a pro- 
posal: and what is necessary to state in a proposal (in Persian) is, “I 
am purchasing myself,” just as it is necessary in giving evidence to state, 
“1 am giving evidence,” and it is not sufficient for the witness to say, 
“T will give evidence.” ۱ 
But the woman’s expression in Arabic, “I am purchasing myself. 7 
(is ambiguous and) admits of being regarded as a proposal and also as ‘a. 
promise, and the woman shall (therefore, in consequence of the ambiguity 
of the expression used in Arabic) make (form) an BIBRA (agreeably to her 
wish in the matter). 0 
9712. (1812.) . And if the woman says to her husband (in Pérsian), 
“I have purchased myself from thee, in consideration of my dower and the, 
maintenance during my Iddué, hast thou given,” and thé husband says, 
“Yes ;°? separation shall take place between them (and a bain divorce 
shall be caused); because her expression, “I have purchased myself,” is a- 
proposal just as if she had said, “ I have purchased” and the husband’s ` 
expression, ٠“ Yes,” is in answer to that proposal, just as if he had said, 
“I have given.” But if the husband says, “Yes, I will see,” then no’ 
divorce shall be caused, because this does not amount to an acceptance, -` 
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2713. (1813,) Amah makes Xhoola with his wife, and she then says 
(in Persian), ‘Give another,” and the husband says, “I hate givên:” 
another divorcee shall take place, because her expression, “‘Give another,” 
is a demand for divdrea, and the husband’s expression, “I have given,” 
admits of being (used as) an answer: and some of the learned lawyers 
have said, that in such a casa three 01506868 shall be caused, just aa if she 
had said, ‘ Cause (or give) the remaining divorges ;”’ but the 6022601 view 
ig that set forth firat. : 


9714. (1814.) A man sells to his wife one divorce, in consideration 
of her dower and the maintenance during her Jddut, and the woman “ pur- 
chases its” the husband then says immediately, “ all three, all three: ” 
the learned lawyers have said that it is feared that three divorces shall be 
caused; because the husband's expression, “all three,” is referable to 
divorce, jast as if he had said, * I have caused three.” 


3715. (1815.) A man makes Khoola with his wife, with one divorce 
,.ہ.؛)‎ by giving one divorce); and then his friends tell him, “ Why hast 
thou done و۵‎ ;” he says in Persian, “ Go, the woman shall be with three :” 
no other divorce shall be caused by this expression. And this point has 
alreddy been discussed in connection with the question when the husband 
says, 2 Be it that 1 have given the divorce,” (or “Be thou one to whom 
divorce has been given.” See paragraph 965). 


9716, (1816.) A man makes Khoola with his wife; people ask him, 
< How many did you intend,” and he says, '“ As many as she wishes;”” then 
if the husband had no (particular) intention (at the time of making the 
Khoola) tha woman shall be once divorced (by virtue of the Khoola) 
because the husband did not (by tbe last expression) cause any divorce, 
he only entrusted to her (Tufwees) her wish (as regards the number 
of divorces) and therefore by such an expression, no other divorce shall 
take place (becayse the expression is not a formula of divorce, and the 
woman hag received no authority to divorce herself, neither has she 
divorced herself). 


2717, )1817.( A woman gaye to her husband (in Arabic), “ Give me 
Khoola,’ adding in Persian, “I want three;” the husband says (in Persian), 
<“ Beit three ”* and he then makes Khoola with her with one divorce} (i.e, he 
says, “I have made Khoola with thee,” or ۶ ۲ have made Khools with thee 
with ona divorce: ”) one divorce shall be caused; because the husband’s firgt 
expression (before he made the Khoola and before he used the words of 
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Kheola); “Be ib threo,” is not the creation of divorce (Hekaa, de., it is not 
a formula by which divorce is caused or crested; bat if he had said; 
“I have given three,” then three divorces would have been eatised). 


$718, (1818.) A woman says to her husband, “ I have purehased mya 
self from thee, in consideration of dower and the maintenance during the 
Iddut,” and the husband says, “I have made my hand short: some of 
the learned lawyers have said, that no divorce shall be caused. And if the 
woman says, “I have purchased myself from thee, in consideration of all 
my rights; (or if she expresses herself as in the previous case) and the 
husband says, “I have withheld my hand;” then it is reported from 
Sheikh-ool Imam Aboo Baker Mahomed, son of Fazal, on whom be peace, 
that bis view is that the Khoola shall become complete, because people 
intend an answer by this and the like expression. 


9719. (1819.) A woman says to her husband (in Persian), “ I have 
made a gift to thee of my right, withhold thy claws from me;” he says, 
“I have withheld my claws from thee,” and says so three times : some of 
the learned lawyers haye said that it is feared that the woman shall 
become thrice divorced; and the lawyer Aboo Leith, on whom be peace, 
says, that one divorce shall be caused, because this expression is the 
explanation (in Persian) of the man’s (Arabic) expression (¢.¢., it is 
another form of the Arabic expression), “I have eleared thy path,” 
(see paragraphs 1110 and 1181); and the divorce caused by the last 
mentioned expression is an irreversible (or bain) divorce (if there is in- 
tention) ; and a woman who has become bain (by meang of the first ex- 
pression), is not susceptible of another bain divorce (by the repetition of 
the first expression). 


2720. (1820.) A woman says to her husband,-“I[ have gold my 
divorce’? or “I have made gift (of my divoree to thee ”) or gays, <“ I 
have made thee owner (of my divorce; ”) and the husband says, “ I hava 
accepted,” intending by those words a diverce ; no divorce shall be caused :و‎ 
because the woman is not the owner of the divorce, and, therefore, she 
has no power to sell the same or make a gift of it, 


97921. (1821.) A man says to his son-in-law, “ Hast thou sold to me one 
divorce: of my daughter, in consideration ef that dower which she has 
owing from thee; ” the husband says, “I have sold” and the father 

does not say after that, “I have accepted: ” 20 ۵ shall be caused. 
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.- 9799, - (1822.) A woman says to her husband, “I have made a gift 
of: the dower to thee,- remove thy claws from me:” the learned lawyers 
have said that if the husband divorces her (after this), then. the woman’s 


right to dower ceases ; ; but if he does not divorce her, then her right to 
dower shall not cease. 


' 2798, )1823( A man says to his wife, » 1 have gold to thee one di- 
vores, in consideration of thy dower and the maintenance during thy Iddut, 
(such divorce being) like the one which (the angel) Gabriel, on whom be 
mercy, brought to the prophet, on whom be God’s pleasure and mercy; 
the woman says, “I have accepted: the learned lawyers have said 
that if the woman was at that time pure (that is, free from her menses) 
and if the husband has not had sexual intercourse with her in this period 


óf - purity, she shall: become divorced (because Soonnee talak possesses 
such qualities). 


2124..(1824.) A woman releases her husband of whatever right 
she has against him, on condition of his divorcing her; the hus- 
and then divorces her: the release given by her shall be valid; but 
if the husband does not divorce her, then the release shall not be valid.. 
And if the woman releases him of whatever right she may have against 
him, on condition that he shall not marry any other woman upon her, 
thon ‘the release shall be valid, but the condition shall be void. 


` Hakim Abool Fuzul, on whom be peace, says, that where a thing is 
such that consideration i is allowed in reference to it, there release regard- 
ing it is permissible when the release is made to depend on that thing 
which: is éxpressed in the form of a condition, provided the condition is 
fulfilled : and where-a thing is such that consideration is not allowed 
in reference to it, there release regarding it is permissible and the con- 
و‎ is void. (See Rud-ool-Moohtar, Volume II, page 932). 

۰ 3725. (1825.). A man says to his wife (in Persian), ay have given 
divorce to thee; hast thou purchased thy person?” the woman says, 
s I. have purchased my person three times, I have become released from 
heing thy wife;’? the husband says, “Thou hast been released:” if 
the husband means by his expression, ‘Thou hast been released,” per- 
mission of. what the woman has said, then three divorces shall be caused ; 


but. if he.does not intend by this permission, then only one reversible 
divorce shall be caused. 


God knows best. 


ZIHAR. ۱ 825 


CHAPTER IV.. 
۱ On 0 

[Nore :— Zihar is derived from Zuhur, which in Arabic means back. 
Zihar means to oppose back to back: when there is discord between husband 
and wife, they, instead of remaining face to face towards each other, turn 
their backs one against the other. See Chulupy on Shareh Vikaya, 
Vol. II, page 83]. 

2726. (1826.) Zihar is to assimilate (or compare) one’s wife to a 
woman, who is permanently unlawful to him, such unlawfulness arising 
from Nusub (i. e, consanguinity) or Reza (i. e, fosterage) or Suhreeut (i. e. 
afinity or carnal connection whether legal or not). 

2727. (1827.) And the consequence (or effect) of Zhar is the 
unlawfulness (or prohibition) of sexual intercourse and of those things 
which are preliminaries to such intercourse, and which raise desire for تا‎ 
(Duwat), such unlawfulness lasting up to the termination of the e panog of 
expiation (or Kuffara). 

2728. (1828.) A man says to his wife, “ Thou art to me like thé’ 
back of my mother,” and does not intend anything, or intends thereby: 
divorce, or the rendering of the wife unlawfal to him, or intends to 
make Zihar: this expression shall amount to ۰ 

And Aboo Yusoof and Mahomed, on whom be peace, say, that if the: 
husband thereby intends to render the wife unlawful to him us upon a 
(bain) divorce, then the expression shall amount to (bain) divorce.. If. 
the husband says, “I intend thereby a falsehood,” then, so far as the Kazee 
is concerned, the woman shall not be competent to confirm him, and shall 
not give him an opportunity to have sexual intercourse with her, but she 
is competent morally as between her and her God, to confirm him and 
give him such opportunity. 

And there are rules which relate to Ahar, one a which is what is just 
stated. 

2729. (1829. ( Secondly.—When the husband says to his wife, 
“Thou art like my mother,” without saying, “to me,” and in- 
tends nothing (in particular): then according to them (i. e, Aboo Haneefa, 
and Aboo Yusoof and Mahomed) nothing is obligatory on the husband 
(that is, the effect of this is nil, and the consequences of Divorce, or سے‎ 
or Hela do not accrue). 

2730. (1880.) And if the husband says, “ Thou art to me, like my 
mother,” or, ‘‘ similar to my mother,” and intends thereby excellence 
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(birr) and dignity (Kuramut ;. that is, the likeness to the mother is in 
these respects), nothing shall. be obligatory on the husband; but if he 
intends Zhar thereby, then the expression shall amount to Zthar ; but if 
he does not intend anything, then nothing is obligatory on him, accord- 
ing to Aboo Haneefa, on whom be peace; but Mahomed, on whom be 
peace, says, that the same shall amount to Zihar (because the formula is 
that of Zthar, except that the likeness is not confined to a member of 
the body); and according to one tradition from Aboo Yusoof, on whom 
be peace, nothing shall be obligatory on the husband, just as Aboo 
Haneefa, on whom be peace says, but according to another tradition 
(from Aboo Yusoof) the expression shall amount to an oath (that is, it 
shall amount to Hela), so that if the husband abstains from her for four 
months and does not approach her, she shall become completely separate 
(bain) with one divorce. But if the husband intends a divorce or 8 
ihar, then the expression used by him shall have effect according to his 
intention, * but if he does not intend anything, then nothing is obligatory 
on him according to the view of Aboo Haneefa, on whom be peace; but 
Mahomed, on whom be peace, says, and that is a tradition from Aboo 
Yusoof, on whom be peace, that this shall amount toa Zikar; and 
according to another tradition from Aboo Yusoof, on whom be peaee, the 
same shall amount to Hela.* 

And if the husband intends thereby to make the wife unlawful to 
him, the traditions (from Aboo Haneefa) in this matter have differed ; 
but the correct view is that, according to all (that is according to Aboo 
Haneefa, Aboo Yusoof and Mahomed) the same shall amount ما‎ ۰ 

2731. (1881.) And the thir case is when the husband says, “ Thou 
art unlawful like my mother,” intending thereby divorce, or Zikar, or 
Hela : the effect shall be according to the man’s intention و‎ but if he does 
not intend anything, then the same shall amount to Zshar, according to 
the view of Mahomed, on whom be peace, and this view is contained in 
one of the traditions from Aboo Haneefa, on wham be peace, (because the 
word unlawful is to be found here which was wanting in the previous 
case); andas held by Aboo Yusoof, on whom be peace, according to 
the tradition of Aboo Haneefa, on whom be peace, the same shall 
amount to Hela ; but Khussaf, on whom be peace, says, that the correct 
view taken by Aboo Haneefa, on whom be peace, in this matter is that 
which Mahomed, on whom be peace, says. 

© The passages between the asterisks soem'to bo a'repetition, 
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2732. (1832.) The fourth case is when the husband says to his wife, 
“Thou art to me unlawful like the back of my mother: ” this amounts 
to Zthar (whatever might be the intention. In paragraph 1828, the 
word “ unlawful ” is to be read by implication, and, therefore, the effect 
in the present case and in that to be found in paragraph 1828 is the 
suine. See Chulupy on Sharel Vikaya, Vol. II, page 88). And Aboo 
Yusoof and Mahomed, on whom be peace, say, that if the husband 
intends divorce or Hela, then the effect of the expression shall be according 
to the intention, except that, according to Mahomed, on whom be peace, 
if the husband intends divorce, then the expression shall amount to 
divorce aud nothing else, but according to Aboo Yusoof, it shall 
amount to divorce and Zihur (because the form of expression is that of 
Zihar and the divorce is caused by the intention) ; just as if the husband 
divorces his wife and then makes Ziar, or makes Zihar and then divorces, 
in which case the act shall amount to both divorce and Zikar. 


2733. (1833.) And if a man says to his wife, ٠“ Thou art to me, 
like a corpse, or blood, or the flesh of a hog,” the traditions have 
differed in regard to this matter; butthe correct view is that when the 
husband does not intend anything, the expression shall amount to Hela, and 
if he intends divorce, it shall amount to divorce; but if he intends 
Zihar, it shall not amount to Zihar (because the expression is neither a for- 
mula of Zihar nor an indirect expression of Zthar, because the comparison 
is not with a Maharim or prohibited woman, See paragraph 1059). 


2734. (1834) And if the husband says to his wife, “Thou art to 
me like the thigh of my mother, or her belly or * ial *,” this 
shall amount to 0۰, 


2735. (1835.) And the principle in the matter of Zihar is, that when 
the husband compares his wife to such of the member (or limb) of his 
mother’s (or any other Maharim’s) body as it is unlawful for him to look 
at, then the expression shall amount to Zihar; but if he compares her 
with such a member (of the body of his mother or of any other pro- 
hibited woman) as it is lawful for him to look at, as her hair, face, her 
head, her hand and foot, then the same shall not amount to Zihar. 


2736. (1886.) And if the husband says to his wife, “Thou art to 
me like the knee of my mother, then according to analogy (Kyas), the 
husband shall be ‘held to have made Zihar. 

And if he says to her, “Thy thigh to me is like the thigh of my 
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mother,” or “ Thy head to me is like the head of my mother,” this shall 
not amount to ۰ 


2737. (1837.) And if the husband says to his wife, ““ Thou, to me, 
art like the back of thy mother,” this amounts to Zihar. 


2738. (1888.) And if the husband says to his wife, “Thou art to 
me like the back of thy daughter (that is, by a different husband),” then 
if the husband .has had intercourse with his wife, this expression shall 
amount to Zihar (because it is only by sexual intercourse with a woman, 
that her daughter becomes unlawful); not otherwise. 


2739. )1889.( And if the husband has compared his wife with his 
father’s wife or that of his son, this shall amount to Zihar, just as if he 
compares her with his mother. (See paragraph 1830.) 


2740. (1840.) And if the husband compares his wife with a woman 
with whom his father has committed (Zina or) adultery, or with whom his 
son hss committed adultery, then Mahomed, on whom be peace, says, that 
this shall not amount to Zhar ; but Aboo Yusoof, on whom be peace, says, 
that this shall amount to Zihar ; and this view is correct (because the 
woman, with whom comparison is made, is permanently unlawful and Zina 
can be a cause of Hoormut-t-Moosahrut). 


And if he compares her with the mother of a woman or with the 
daughter of a woman, with which woman the man has committed adultery, 
this shall amount to Zihar (according to Aboo Yusoof and Aboo Haneefa). 


2741. (1841.) And if a man kisses a strange (or unknown) woman 
with desire, or * * * * * * and he then com- 
pares his wife with the mother of that woman or with her (that is, that 
woman’s) daughter, this shall not amount to Zihar, according to Aboo 
Haneefa, on whom be peace, who says that this act (that is, the kiss and 


look) does not amount to sexual intercourse. (See paragraphs 286 and 
288.) 


[Note to paragraphs 1840 and 1841, On reading Fath-ool Kadeer, 
Vol. II, pages 22 and 295 و‎ Tafseer-Ahmedy, page 196 ; Rudd-ool Moohtar, 
Vol. II, page 946; Bulr-ool Raik, Vol. IV, page 103; and Tawzeeh page 
271 and page 272; the following considerations bear on the question :—I, 
Hoormut-t-Moosahrut is unlawfulness, arising from carnal intercourse 
whether that intercourse is lawful, that is, Hulal or not; see Vol. II, of 
these Lectures, page 100, paragraph 1177, and 277 within brackets, and 
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paragraph 1180, and 280 within brackets. If there is a legal mar- 
riage, then the marriage itself is constructive intercourse: if there 
is no legal marriage, then there must be actual sexual intercourse for such 
unlawfalness and prohibition to arise. By Moosahrut, the man becomes 
unlawful to the woman’s branches, i. e, daughters how low so ever, and 
to the woman’s roots or mothers how high so ever: so also the man’s 
branches or sons how low so ever, and his roots or fathers how high 
so ever, become unlawful to the woman. Moosahrut signifies Hoormut of 
these four classes, and does not extend further. This is generally the rule, 
although there are other rules in the matter, such for instance, as that by 
mere marriage witha woman without actualintercourse, her mother becomes 
unlawful, but marriage followed by actual intercourse is necessary to 
render her daughter unlawful. I!1.—Hoormut-i-Moosahrut is also established 
by what are preliminaries to carnal intercourse or Duwai-i-Wuty; as to 
this—see Volume IT. of these Lectures, page 105, paragraph 1186 and 286 
within brackets. III.—That Hoormut-i-Moosahrut should be established 
as the result of Zina or unlawful intercourse is a proposition in regard 
to which there is a difference of opinion amongst the Hanifites and Sha- 
feivtes, the latter maintaining that Zina, which is sinful, cannot lead toa 
proposition, which is to have a legal existence, such as a rule regarding 
prohibition or unlawfulness of marriage. The Hanifites, on the other 
hand, maintain that Zina does lead to a legal rule, and they base them- 
selves on a text of the Koran—see Volume I. of these Lectures, page 18, 
Text No. 118 and 114 within brackets,—which text has not been very pro- 
perly rendered by Rev. Wherry, and which will be explained in a future 
Volume—which forbids intercourse with a woman with whom the man’s 
father has had intercourse, in other words, it lays down the rule of prohi- 
bition with the Mootooa-1-Abb, or the woman with whom the father has had 
sexual intercourse : the reason for the unlawfulness is sexual intercourse, 
because the word Nikah used in that text of the Koran must not lose its 
primary meaning, such primary meaning being sexual intercourse. IV.— 
The Jllut or reason of a Text may be used for the purpose of laying 
down rules in other analogous cases; as for instance, * * * * 
is not dealt with in the Koran, but the Koran contains a Text—see 
Volame I. of these Lectures, page 8, Text No. 50 and 46 within brackets 
—which lays down that the Ilut or reason for enjoining abstinence with 
women in their courses is pollution, and this reason or Illut can be used by 
Kyas or analogy to lay down a rule against * ۴ .* * in which 
42 
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the same reason exists. V.—To reason by analogy with reference to an 
Jllut or cause established for some other rule is called Kyas or analogy, 
and the case in which the rule is laid down by Kyas is called a Musula-i- 
Kyasee. The person who should make the Kyas is the Mogjtahid, and when 
the Moojtahids or learned Doctors and Divines who make the Ijtihad and 
lay down the rule from Kyas, differ from each other, then the case is 
called a Musula-ti-Moojtuhid-fee. VI.—The case of Hoormut-i-Moosahrut 
arising from carnal intercourse without marriage is therefore one of 
Moojtuhid-fee class, on account of the difference between the Hantfites and 
Shafetites mentioned above: and the case of Hoormut-1-Moosahrut aris- 
ing not from carnal intercourse, but from preliminaries is also Moojtuhid- 
fee; there is this difference between the two, that whereas in the former 
the rule is deduced with reference to reason or Illut to be found in a Nuss or 
Text of the Koran, in the latter the rule is not based upon such a compara- 
tively sure basis; but is based upon a reason borrowed from the former 
case by analogy : if intercourse should lead to Hoormut-i-Moosahrut, then 
the preliminaries which lead to intercourse and are the cause of intercourse 
must also lead to Hoormut-i-Moosahrut. The Towzeeh lays down that a per- 
son cannot use the essence of his own limb for his own Istimta or benefit; 
therefore the child who has portions of the parents in him is unlawful: 
intercourse is the cause of the child; and when it is stated that intercourse 
establishes unlawfulness, the meaning is, that it establishes unlawfulness 
because it is the cause of the child : that intercourse is the cause of Hoormut- 
i-Moosahrut is laid down in the Nuss-i-Koran : but that the preliminaries 
are also the cause is not so laid down, but is inferred by Kyas drawn from 
intercourse. VII.—In a Moojtuhid-fee case the rule which is binding 
on the conscience of the Kazee is the rule which will govern the 
parties, although they might be the followers of a different sect. As 
to this—see Volume II. of these Lectures, page 295, paragraph 1642 and 
742 within brackets, and Volume III., paragraphs 1614, 1769, 1778 within 
brackets و‎ see also Arabic Hedaya, Volume III., page 822. But there is 
this difference that if the Kazee is of the Shafet sect, his decree shall not 
be binding on the Hanifite parties in the case of Hoormut-i-Moosahrut 
arising from Zina, in which the rule of the Hanifites is based on an IIlué 
to be found in a text of the Koran, although it shall be binding on them 
in the case of Hoormut-i-Moosahrut arising from preliminaries in which 
the rule of the Hanifites is not based on an Illut to be found in a text 
of the Koran. VIII.—In the case in paragraph 1840, Mahomed says, 
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that the same does not amount to Zihar, because it is a rule for the 
validity of Zthar that the comparison should be made with the limb of 
a woman who is perpetually: unlawful, but that in the case in 1840, the 
Shafer Kazeo might declare absence of Hoormut-t-Moosahrut and declare.in 
favor of the lawfulness of the woman with whose limb the comparison has 
been made; and that, therefore, on the supposition of such a declaration 
by the Shafei Kazee here the comparison would not be found with the limb 
of a.woman who is perpetually unlawful, and, therefore, that there is no 
Zihar. But at the same time Mahomed does hold that, according to Aboo 
Haneefa, with whose views he concurs, there is perpetual prohibition 
with the woman with whose limb the husband has compared his wife. 
But Aboo Yusoof says that there shall be Zihar, because this is not 
a case in which the effect of a decree of the Kazee of the Shafer 
sect is to render the decree binding: because the Illut or reason is to be 
found in the Nuss-i-Koran. IX.—In the case in paragraph 1841, there 
is no Zihar, because the case is that of Hoormut-i-Moosahrut arising 
from preliminaries and not from Zina, and this is a case in which the 
decree of a Kazee of the Shafei sect is capable of being given effect to, 
the reason or Illut not being stated in the Nuss-i-Koran; so that the 
perpetual unlawfulness of the woman with whom the comparison has been 
made can be done away with: and Zthar requires such a perpetual 
prohibition in the woman with whom the wife has been. ‘compared that the 
unlawfulness cannot be done away with J. 

2742, (1842.) And if the husband compares his wife with the back 
of a woman who is, to a certain extent, not lawful to him, as for instance 
a woman who is a (Mujoosee or) fire-worshipper, and a woman who has be- 
come an apostate from Islam (or Moortudda) and the wife of ‘another man, 
this shall not amount to Zhar, (because these women are not لس‎ 
prohibited). 

2743. (1843.) 80 also comparison by the husband of his wife 
with a man, whoever he might be (does not amount to Zihar), 


2744 (1844.) And if the husband says to his wife, “ Thou art, to me, 
like the back of my mother, if it pleaseth God,” this shall not amount to 
Zikar, just as divorce is not effective owing to the addition of such words, 


2745. )1845,( Andif hesays to his wife, “Thou art to me like the 
back of my mother, if so and so wishes ;” or says, “ thou: art to me like 
the ‘back of my .mother, if it pleaseth thee,” these shall be referable 
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to the desire at the same meeting (that is, for the Zhar to be effective, 
the desire must be expressed at the same meeting). 
2746. (1846,) And if a man makes Zihar with his female slave, or 
with his QOomm-i-wulud, then this Zikar is void, and it shall not be unlaw- 
ful for him to have sexual intercourse with her (because Zihar is confined 
to wife according to the Koran. See pages 60 and 61, Volume I. of these 
Tagore Lectures, Texts 436-89). 
2747. (1847.) And if a woman makes Zihar with her husband, this 
shall be void, and she shall not be obliged to expiate for it, just as if the 
wife should refer the divorce to her husband (saying, ‘‘Thou art 
divorced ”). But Aboo Yusoof, on whom be peace, says, that the woman 
shall have to expiate (in the case of her making the Zihar). 
2748. (1848.) If a man repeats Zihar with a woman, then each 0۲ 
shall involve the obligation to expiation (that is to say, if the man repents 
of his rashness and wants to take back his wife, he must make Kuffara for 
his rashness for each act of Zthar; see Volume I., Futawai Alumgeeri, 
page 692; except when the intention by the repetition is to re-affirm and 
repeat the first and then only one Kuffara is obligatory). 
2749. (1849.) So also if a man makes Ghar with four wives, 
it is obligatory on him, in respect of each wife, to observe expiation 
(or make Kuffara). 
2750. (1850.) And the Zihar made by one who is dumb, in writing 
and by known signs, is binding (or lazim). 
2751. (1851.) And if the husband makes Zihar for a time fixed, 
saying, “Thou art to me, like the back of my mother, this day, or this 
month, or this year,” then the husband shall be considered to have made 
Zihar at that very instant and when that period (that is, the day, or the 
month, or the year) expires, the Zthar shall become void. (See Futawai 
Alumgeeri, Volume I., page 691, for further details in this matter). 
2752. (1852.) And if و‎ man says to a strange woman, “ When I shall 
marry thee, then thou art to me like the back of my mother,” and he 
then marries her, he shall be considered to make Zihar (at the time of the 
marriage). 
۱ 2753. (1853.) And if a man says to a strange woman, “ When 
I shall marry thee, then thou art divorced” and then says, ‘“ When I shall 
۱ marry thee, then thou art to me like the back of my mother,” and he then 
marries her, both divorce and Zihar shall be binding on the husband, 
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because both of them could take place (or be caused) at one and the same 
time (and therefore both could be made dependent on the same condition). 

So also if he says, “ When I shall marry thee, then thou art to 
me like the back of my mother, and thou art divorced ” (where two events 
are made dependent on one condition and Zihar is mentioned first) and 
then marries her, both of them shall be binding on the man. 

And if he says, ‘“ When I shall marry thee, then thou art divorced, 
and thou art to me, like the back of my mother,” and then marries her, 
the divorce shall be caused, but the Zthar shall not be binding on him, 
according to Aboo Haneéfa, on whom be peace (because when the condition 
takes precedence, and there are two effects which are coupled by 
“ and,” then in the event of the condition being realised, the effects shall 
spring up in their order) but his two disciples have said, both the 
divorce and the Zthar shall be binding on the man (because both the 
effects spring up at once, on the condition being realised). 

And this is based on the principle that the order in the expression of 
dependent sequences necessitates the occurrence of those dependent 
sequences in the same order in which they are expressed, according to Aboo 
Haneefa, on whom be peace; but his two disciples have said that such 
order does not necessitate order in the occurrence of the sequences: there- 
fore when, according to Aboo Haneefa, on whom be peace, the divorce 
occurred first (by which the woman became completely separated) and 

-when a woman who has become completely separated is not a fit subject 
of Zihar, then the Zihar shall not be binding on the man; but when 

.the Zthar occurs first, then the fact of a Zhar having taken place first not 
having the effect of disabling the woman from becoming a subject on 
whom divorce could be pronounced, a divorce could also occur. 

2764. (1854.) Whena man makes Zhar with his wife and then 
divorces her thrice, and then marries her, after the woman has married 
another husband, then the Zihar shall continue to subsist (in spite of the 
three divorces and the fresh marriage ; because Zihar does not put an end 
to the relationship of husband and wife, and is not a divorce, and is -not 
removable except by Kujfara) and it shall not be lawful in-him to have 
sexual intercourse with her before observing expiation ; because the fact 
of a separation having taken place (as was done here on account of the 
three divorces) does not render the Zthar void. 

2765. (1855.) So also (the Zihar shall not — void) if the 
woman becomes an apostate—may God save us from such a calamity—(and 
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epostacy makes the Nikah Fuskh) and then the woman 260012268 a moglem 
and the husband marries her. 

And if both of them become apostate at once—may God save us 
from such a calamity — (and the Nikah in this case continues to subsist) 
- and then both of them become moslem, then both are in statu quo as 
regards the Zhar according to Aboo Haneefa, on whom be peace (that is, 
if the husband makes Zihar with his wife whilst both are Moslem, than the 
fact that they subsequently become apostate, does not render the Zéhar 
-nugatory). 

3766. (1856.) So also if a man makes Zikar with his wife, she 
being the female slave (of somebody else) and the husband subsequently 
purchases her (by which the marriage becomes void), it is not lawful in 
the husband to have sexual intercourse with her, before the expiation of 
the ۰ 

So also if the husband emancipates his wife (he having married the 
slave of another and then purchases her, and then gives her her free- 
dom) and then marries her (then the Zihar previously made is not ren- 
dered nugatory). ۱ ۱ 

2757. (1857.) And if the husband says to his wife, “If thou shalt 
enter the house, then thou art to me like the back of my mother,” and 
then he divorces her so that she becomes completely separated from him 
(that i is to say, the husband gives her an irreversible divorce) and then the 
woman (even) during her Iddwt, enters the house, the Zthar shall not be 
binding on him, because if the husband were to give Zihar for the first 
time (in the form of a Tanjees or directly letting fall or giving the Zihar 
instead of Talik or making the Zihar conditional) in such a state (i.e. after 
an irreversible or bain divorce), the Zikar would not be valid, so also (the 
Zihar shall not be valid) if, having been made dependent on a sandition, 
it is made operative on account of the realisation of the condition. 

2758. (1858.) And the expiation or Kafara of Zihar is mentioned 
in the Book of God (that is, the Koran, see text of the Koran, Nos. 436, 
437, 438 and 439, pages 60 and 61 of Volume I. Tagore Leetures and 

page 292, Volume II. of the Fath- ool Kadeer), 

-2759. (1859.) And if the man who makes Zihar, does not observe 
expiation, and the matter is submitted to the Kazee, the latter. shall im- 
prison the man until the man expintes (and makes the 1م‎ or divorces 
his wife. ۱ 

'` God knows best. 
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CHAPTER ۰ 


8805107 J. 
ON EELA. 


9760. (1860.) Fela (which according to Dictionary means a vow or 
Yumeen—~ see Inaya, Volume II., page 211), is to abstain from having sex- 
ual intercourse with one’s wife, such abstinence having been strengthened 
by a vow (or oath) on God, or by a vow in reference to something else, such 
as divorce, emancipation, fast or pilgrimage, and such like things; such 
abstinence being self-imposed by the vow in an absolute way (i.0., the absti- 
nence being without reference to time) or confined to four months in the 
case of free women and two months in the case of female slaves, such 
abstinence being of a nature so that there is no interruption of (the con- 
tinuity of) time (of abstinence), and it is not possible (to imagine a point 
of time in which) there could be sexual intercourse with her without the 
husband being guilty of a breach of the oath (or, in other words; the formula 
must not contain an interruption of time as in the instance given below) ; 
and when such time intervenes, then the man cannot be held to have made 
Fela ; and the way in which such intervention could be: caused (and in 
which there is no valid Hela) 18 when the husband says to his wife, who is 
a free woman, “ By God, I will not have sexual. intercourse with thee for 
four months, but one day,” or says, “for one year, but one day;” in these 
cases, the man shall not be considered to have made the Hela until the 
excepted day is found (that is to say, if the man has made the Hela with 
reference to the period of four months, then this form of asseveration, 
shall not amount to Hela, because, taking out the excepted day, there 
remains less than four months; and there shall be no Hela, for which 
a period of four months is necessary ; but if the Hela is made with reference 
to one year excepting one day, then the Hela is not formed and will not 
commence until the man has had intercourse, because it is possible that he 
might have intercourse every day, and if after the oath, the man has con- 
nection with his wife on a day so that four months or more still remain 

to expire, then the Hela shall commence; and if four months are allowed to 
expire without intercourse, then the Hela shall become complete, and one 
divorce shall be caused; but if the man does not allow the four months to 
be completed, and. has sexual intercourse within that period, then he com- 
mits a breach of his oath, and if: the oath relates to God, he shall have to 
make Kaffara, and if the oath relates to some other condition such as the 
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emancipation ofa slave, then the slave must be emancipated, and tho 
particular effect of the condition shall follow). 

So also if the husband says, “By God, I will not have sexual 
intercourse with thee, until so and so arrives (from the journey) ” he shall 
not be held to have made the Hela (in the same way as there is no Hela 
when one day is excepted), because it is possible for the traveller to 
return within the period (of four months, which is the period during 
which abstinence must be secured for certain; here the traveller might 
come the next day or might not come for a year). 


2761. (1861.) So also if the husband says (to his wife), “ By 
God, 1 will not have sexual intercourse with thee, until thou or so and so 
dies,”” the man shall not be held to have made Hela, on account of the 
possibility of so and so dying within the period (of four months 
which is the period of Hela: be it noted that if the man says, “until 
thou die” this is good Hela because here the meaning of Tabeed or 
perpetuality is found, although she might die the next day; the expres- 
sion means, “I will never have intercourse with thee.’’) 


2762. (1862.) Andif a man swears that he will not have sexual inter- 
course with her, “ until the appearance of Duyjal” or “ until the rising of 
the sun from the west,” the man shall be held to have made the Lela, by 
Ishtisan (or weak analogy; Kyas or analogy requires that there should 
be no Hela, because it is possible for Dujjal to appear and for the sun to 
rise in the west in less than four months; but bearing in mind that these 
events, itis believed, will happen near the Doom’s day, and that in 
consequence of such belief people use these expressions to denote a long 
distance of time, the Hela shall according to Ishtisan or weak analogy, take 
place on account of the expression being ordinarily used to denote a long 
distance of time). 


9763. (1863.) And if a man says,  ظ‎ God, I will not have sexual 
intercourse with thee, until I emancipate this my slave” or “until I 
divorce such and such a woman,” the man shall be held to have made Fela, 
according to Aboo Haneefa and Mahomed, on whom be peace (because the 
expression means, “ I will never have intercourse” because as a rule the 
wife is not divorced, and the slave not emancipated). 


9764. (1864.) And if the husband says, “By God, I will not have 
sexual intercourse with thee, until thou die or until I die” or “until 
thou art killed” or “ until I am killed ” the man shall be held to have made 
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the Hela (because the expression denotes Tabeed or perpetuality, and the 
man in effect says, “I will never have intercourse). ”’ 


9765. (1865.) And the husband is not to be held to have made Hela 
except when he takes an oath against having sexual intercourse * 
* 1 #۶ : and if his oath refers to something besides * * 
_ FEF قوز‎ * then he shall not be held to have made Hela. 


2766. (1866.) A man says to his wife, “By God, my skin shall 
not touch thy skin,” he shall not be held to have made Hela; because 
(the result of the oath is that) the man shall commit a breach of his oath 


by mere touch, without intercourse * * x * 5 5 
اع‎ + * * * * * 

9767. (1867.) And if the man says, ““* * * * * * 
# ۶ * ,“ he shall be held to have made Hela; because this 


expression. 18 intended to mean sexual intercourse. 


9768. (1868.) And if the man says, 1۶ I sleep with thee, then 
thou art divorced” and does not intend anything, he shall be held to 
have made Hela; because people do intend to mean sexual intercourse by 
such an expression; and if he intends (merely) sleeping together, he shall 
not be held to have made Hela; and if he sleeps with her and does not have 
sexual intercourse with her, he shall commit a breach of his oath (on 
account of the breach of a simple vow without involving Kela). 


2769. (1869.) And if he gays, “If I extend my hand to my wife 
for one year, then tome such and such a thing,” and he has no sexual 
intercourse with her for four months, the woman shall become completely 
separated (or bain) with one divorce ; because such expression, according 
to usage, is intended to mean sexual intercourse; and for this reason if 
the man has intercourse with her, within the year, * * * * 
* * *  * the man shall not commit a breach of his oath. 


۰ (1870.) And if a man says to his wife, “If * * * 
5 * ٭‎ cr invite thee to my bed (Firash), then thou art 
divorced ;”’ he shall not be held to have made Hela, because it is possible 
for him to have sexual intercourse with her without the divorce being 
caused (as the result of this Hela) in this way that he might invite her to 
the bed or Firash, by which act he will commit a breach of bis oath and 
he might afterwards have sexual intercourse with her, without committing 
a breach of the oath by such intercourse (that is, the breach of the oath 
being constituted by one of two acts, it was constituted by the invitation to 

43 ۰ 
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the Firash, and this breach of oath resulted in the divorce being caused ; the 
oath thus spent itself, and there was no result of the subsequent sexual 
intercourse; therefore there was no Hela; because when Hela is made by 
means of a conditional expression, then the condition should refer to sexual 
intercourse, and it should be such that the particular result or sequence, 
e.g., divorce or emancipation, &c., should follow with certainty from the 
realisation of the condition: here the particular result is divorce, and that 
result was avoided in the way pointed out). 


2771. (1871.) And if the man says to his wife, “If I bathe from 
(after) my impurity (an indirect expression for sexual intercourse) 
as long as thou continue to be my wife, then thou art divorced 
thrice,’ and he repeats this expression, and the woman is pregnant 
(at the time the husband uses this expression), and the husband has no 
sexual intercourse with her after so expressing himself, and she is delivered 
after four months or more (from the time the husband so expresses 
himself), then the woman shall verily become completely separated (bain) 
with one divorce, at the expiry of four months (from the time the husband 
so expressed himself); because the husband did make Hela (by what he said) 
and her Iddut shall expire with delivery, and if he marries her (again) 
after the expiry of the Iddut, he shall not continue in his Hela (notwith- 
standing his words “as long as thou continue to be my wife” 
and notwithstanding the repetition of words of Hela); and if he has sexual 
intercourse with his wife (after the second marriage), he shall not commit 
a breach of his oath (that is, the three divorces which were the result of 
the condition shall not be caused); because his oath was confined, as to its 
duration, to the subsistence of the particular marriage (in which the Hela 
was made). And after one divorce has taken place as the result of the 
Eela, no other divorce shall be caused on her, although the period sufficient 
to cause another Hela should expire before her delivery (and although thie 
connection of husband and wife subsists to a certain extent and for certain 
purposes until delivery, and the Iddut of a pregnant woman, who has been 
divorced, extends till her delivery); because a woman, who has been com- 
pletely separated (bain) by means of Hela shall not have another divorce 
caused on her as the consequence of one (and the same) Bela, although 
the woman might be in the Iddut (from the divorce as a result of the 
Eela) until he marries ber (again in her Iddut, when the period 
of another Hela, as the result of one and the same oath, would begin; 
because in the oath the husband had said, ‘As long as thou continue to 
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be my wife; ” and although he has married her afresh, still the second 
marriage was during the Jddut of the first marriage; and before the 
expiry of the Iddut, the connection of the first marriage subsisted for 
certain purposes although the divorce was bain, and, therefore, the first 
oath also subsisted). And in this case, although the husband repeated 
his expression, still the period embraced by each of the expressions is 
one and the same, and in one period only one divorce takes place (and, 
therefore, no other divorce shall be caused on her, although the period 
sufficient to cause another Hela expires before her delivery). 


2772. (1872.) Andif the husband says to his wife, “If I have 
sexual intercourse with thee for a year then thou art divorced thrice,’ 
and he then seeks for a device that the three divorces might not be caused 
on her; the device for the husband is, (to abstain from sexual intercourse 
for a year in this way) that he should leave her for four months, so that 
she should become completely separated (bain) with one divorce, and he 
should then (not marry her but) stop for eight months so as to complete 
the year (in which year, by reason of there being only one marriage, vis., 
that which existed before the Hela, that Hela shall cause no fresh divorce, 
compare paragraph 1874); and should then marry her afresh; and if he 
(after such marriage) has sexual intercourse with her, the woman 
shall not become divorced, and, therefore, three divorces shall not be 
caused on her, because by the expiry of the year three divorces would not 
be caused on her by reason of absence of sexual intercourse, and after 
the expiry of the year, the oath would not continue to subsist. 


2778. (1873.) And if the husband says to his wife, “If I ever 
have sexual intercourse with thee, then thou art divorced thrice,” there 
is no device to get over this oath; because if he has sexual intercourse 
with her, she shall become thrice divorced (as the result of the condi- 
tional expression); and if he abstains from having sexual intercourse with 
her, one divorce shall be caused on her (as the result of the Hela) by 
the expiry of four months, and if he marries her afterwards, the Hela 
shall begin again (on account of his expression, “If I ever have sexual 
intercourse.” ) 


2774. (1874.) A man says to his wife, “By God I will not have 
sexual intercourse with thee for one year,” and four months expire, and 
the woman becomes completely separated (or bain) with one divorce; he 
then marries her again, and another period of four months expires from. 
the time of tle (second) marriage, another divorce shall be caused on 
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her, beeauss the oath still subsists (the year not having expired); and if 
he marries her a third time and another period of four months expires, 
no other divorce shall be caused on her, because the oath was confined 
to one year, and after this (last) marriage four (full) months do not 
remain for the year (because the ceremony of the marriages must take some 
time, however small, and that time would, therefore, make the whale of 
the period exceed one year) and, therefore, no other divorce shall be caused 
on her. 

2775. (1875.) A man says to his wife, “If I have sexual inter- 
course with thee, then this, my slave shall be free; ” and four months 
expire, and the woman sues him before the Kazee (claiming to have 
become divorced) and the Kazee effects separation between them, and 
then the slave establishes proof by witnesses that he has always been a 
free man: the Kazee shall make a decree that the (alleged) slave has 
always been a free man, and the Hela shall then become void, and the 
woman shall be returned to her husband, because it has became clear that 
his Hela was not valid. 

2776. (1876.) A man says to his wife, “By God I will not have 
sexual intercourse with thee in this room :” he shall not be held to have 
made an Hela (because his oath does not absolately prevent him from 
having sexual intercourse at all), ۰. 


2777۰ (1877.) A man says to his wife (in Persian), “If thou shalt 
not come within me, then thou art divorced,” intending thereby to prevent 
his own self- from having sexual intercourse, he shall have made Bela; 
but if he does not intend thereby prevention of sexual intercourse, but only 
intends that he has no necessity for sexual intercourse with her, then 
he shall not have made an Hela: so also shall there be no Hela if he 
does not intend anything. 

27718. (1878.) A man makes Hela with his wife and then says, 
>» 1 have made this wife partner with thee in thy Hela,’ pointing to his 
other wife: the man shall not be considered to have made Hela with the 
other wife. But if he makes another wife partner with her in Zihar, his 
act in making her partner shall be valid; because the first expression (ves., 
where he made Hela with. one wife) verily came to an end, and, therefore, 
he has . مھ‎ right to alter it; but in the case of Zihar, the effect of the 
first expression (that is, the expression by which he made Zihar with one 
wife) is not altered (by his making another to participate in the Zthar) but 
in the case of Hela, the effect of the first expression is altered, because گا‎ ib 
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is correct to make another woman partner in the Hela, then the breach of 
oath shall appertain to sexual intercourse with both (jointly) and, there- 
fore, it is not valid to make another woman participate in the Hela. 
(That is to say, if in making the Hela the husband says, “If I have 
intercourse with thee then my slave shall be free,” then the emancipa- 
tion depends on the intercourse with the particular wife ; therefore the 
effect of the Hela is that emancipation shall take place by intercourse with 
her alone; but if he makes another wifo partner in the Hela, then the Hela 
would mean that the emancipation would take place by intercourse with 
both and not by intercourse only with the first-mentioned wife; therefore 
the effect of the Hela would be altered by making another wife partner in 
the Hela with the first-mentioned wife. But in the case of Zhar, the 
effect is to make the wife, with whom Zihar is made, unlawful to the 
husband; and if another wife is made partner with the first-mentioned 
wife in her Zihar, then the effect is not altered, because the unlawfulness 
of the first-mentioned wife remains the same notwithstanding that another 
wife is made partner with her in the Zhar). 

2779. (1879.) A man says to the two wives he has, “By God I 
will not have sexual intercourse with you both :” he shall be held to 
have made Hela with both; so that if four months expire, and the man 
has no sexual intercourse with them, one divorce shall be caused on each 
of them. 

And if he says, “ By God I will not have sexual intercourse with 
one of you two,” he shall be held to have made Hela with one of them, 
so that if four months expire, one divorce shall be caused on one of them 
(and the husband must fix the identity). 


2780. (1880.) A man makes Hela with his wife (without perpetuity 
of vow to abstain as in paragraph 1873) and then divorces her 
thrice, and then marries her again, after she had been married to a 
different husband (and divorced by that husband): he shall not be held 
to have made ۰ 

And Sela is not like Zhar, because to make Hela is to make divorce 
dependent on absence of sexual intercourse, and, therefore, Hela must be 
confined to the exsisting ownership (or state of marriage), and by three 
divorces the ownership comes to an end: contrary to the case of Zikar, 
(if the Zihar is followed by three divorces, and the woman then marries 
another husband, and then the first husband marries her, the effect of the 
Zihar shall still continue) because Zihar is to make the wife unlawful to. the 
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husband until the happening of a certain contingency (t.e., the payment 
of expiation) and Zihar is not equivalent to divorce; and, according to 
Zoofar, on whom be peace, the Hela is not rendered void by three divorces. 


2781, (1881) A man makes Hela with his wife; he then divorces 
her (even) with one irreversible (bain) divorce; then if four months 
expire from the time of the Hela, whilst the woman is in her Iddué (from 
the bain talak), she shall become divorced a second time as a consequence 
of the Hela ; but if her Jddut expires, and then the period of Hela (vis., 
four months) expires, the divorce shall not be caused by virtue of the Fela. 

Thus the Iddut of divorce and the period of Hela, are like two racing 
horses; whichever of the two arrives first has its effect enforced (that is, 
if the period of the Hela expires before the period of the Iddut, then the 
effect of the Hela shall be established, that is, one divorce shall be caused; 
but if the period of the Iddué expires before the period of the Hela, then 
the effect of the expiry of the Iddut shall be established, and that effect is 
that the divorce as a consequence of the Hela shall not be caused). 


9782. (1882.) A man makes Fela with his wife (the Hela not being 
confined and restricted as to time) and he then divorces her, and then marries 
her again: if he marries her before the expiry of the Iddut (of the divorce) 
then the Hela shall remain as it is (because before the expiry of the Iddut, 
the relationship to a certain extent subsists) so that if four months expire 
from the time of the Hela, another divorce shall be caused, as a con- 
sequence of the Hela ; and if he marries her after the expiry of the Iddut 
consequent on the divorce to her, he shall remain in his Hela, but the 
period of the Hela shall be regarded from the time of the (second) 
marriage. 

2783. (1888.) A man makes Hela with his wife after giving her an 
irreversible divorce, he shall not be considered as having made the ۵ 
(although he might have made the Hela within the period of the Iddut). 


2784. (1884.) A man makes Hela with his wife and there intervenes 
between him and her, a journey of four months or more, or the man is sick, 
not having the ability to have sexual intercourse, then his (Fye or) retract- 
ation from the oath (see Volume II, page 78, Chulupy on Shureh Vikaya) 
shall be with his tongue (in order that he might avoid the divorce which 
would be the consequence of this enforced abstinence from intercourse) 
according to us (Aboo Haneefa, Aboo Yusoof and Mahomed) and he must 
say, » I have (Fye) retracted from the oath in her favor,” so that if he 
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retracts from his oath by means of his speech, and then recovers from his 
sickness within four months (from the date of the Eela), this retractation 
from the oath by means of speech shall become void; and he cannot retract 
from his oath (and avoid the divorce consequent on the Hela) except 
by having sexual intercourse with her. 

2785. (1885.) And if the person who has made the Hela is in im- 
prisonment on account of another’s right, then his (Fye or) retractation. 
from oath by means of speech is not proper; but if he is in imprisonment 
out of oppression, without the right of another being involved, then his 
(Fye or) retractation from oath by means of speech shall be permissible, 
and he shall be considered as absent or sick. 


2786. (1886.) And if the sick man makes (Fye or) retractation from 
oath by a mental act, and does not express it in words, this shall not be 
considered as a retractation. 


2787. (1887.) When one who has made Hela has intercourse with 


his wife * * * * this shall not amount to 
a (Fye or) retractation from the oath. a 


God knows best. 


SECTION II. 

ON THE SEPARATION BETWEEN THE SPOUSES, BY REASON OF ONE BECOMING 
THE OWNER OF THE OTHER, AND BY REASON OF ONE BECOMING AN 
INFIDEL, 

2788. (1888.) A man purchases his wife (she having been the 
slave girl of another person) or a fractional share of her: the -marriage 
shall become void (batil) ; and if he divorces her before the expiry of the 
time sufficient for the expiry of the period of Iddut, the divorce shall 
not be operative; because divorce does not take place except in a case 
of marriage or ina case of Iddut arising from marriage (that is, divorce 
takes place only when, at the time of the divorce, the woman is 
the wife or when at such time she is observing her Jddut), And 
after the purchase (by her husband) the woman so purchased becomes 
lawful to her master (who was her husband before the purchase) by right 
of ownership of person (otherwise called ownership of the right hand) 
and (having become lawful by purchase) she has to observe no Iddut either 
on account of the right of the master (to whom she belonged before 
she was purchased by her husband) or on account of the right of the 
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Shera (because the Shera does not ordain that there should be ۵۵ 
when the cause of the right of enjoyment changes from ownership of 
Nikah to ownership of person. See paragraph 1094). 


And if the husband emancipates her after purchasing her (the effect 
of such emancipation being that the woman, who is now free, becomes 
unlawful to the man) and the husband divorces her before the expiry of 
the time sufficient for the expiry of the period of Iddut, then the divorce 
shall operate upon her according to Mahomed, on whom be peace, (who has 
held that the Iddut which the woman shall have to observe is that of the 
Nikah, and not that of the emancipation), and according to the first 
view taken by Aboo Yusoof, on whom be peace; then Aboo Yusoof, on 
whom be peace, changed his opinion and held that the divorce shall not 
be operative; and this view is taken by Zoofar, on whom be peace; and 

he Fatwa is given accordingly. 


2789. (1889.) A man says to his wife, who is the slave girl (of another), 
“Thou art divorced according to the Soonnut” and he then purchases 
her, and then the time for the occurrence of the Soonnut divorce arrives, 
the divorce shall not come into operation, (because, at the time when the 
Talak is to be caused, she ceases to be his wife, and becomes an amut 
or slave). 


2790. (1890.) So also if the husband makes Hela with his wife, 
(who is the slave girl of another) and then purchases her, and then (after 
the purchase) the period of the Hela expires, (the divorce as a conse- 
quence of the Hela shall not be caused. See paragraph 1094). 


2791. (1891.) So also if the husband makes the divorce (of such wife 
as aforesaid) dependent on some condition, and the condition comes to be 
realised after the husband becomes her owner (and after she has ceased to 
be his wife), the divorce shall not be caused. 


2792. (1892.) And if the husband emancipates his wife (who is the 
slave girl of another, and with whom the husband has dealt as in para- 
graphs 1889, 1890, and 1891) after purchasing her, and then (before the 
expiry of the period of Iddut) the time of the Soonnut divorce arrives, or 
the period of the Hela expires, or the condition is fulfilled, the divorce 
shall be caused according to the view of Mahomed, on whom be peace 
but, according to analogy from the view of Aboo Yusoof, on whom be 
peace, the divorce shall not be caused; and the Fatwa is given accordingly. 
(See paragraph 1095). 
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2793. (1898.) A free woman purchases her husband (who is the 
slave of another) or a fraction of him, the marriage shall become void (and 
the woman shall not be lawful to the man ; because, under the Mahomedan 
Law, the woman has the right of ownership, but such right of ownership 
does not lead to a right of enjoyment); and if she emancipates her husband, 
and the husband then divorces her whilst she is in the Iddut, (which here 
is obligatory on the woman; because the man is no longer lawful to 
her, contrary to paragraph 1888) the divorce shall not be operative on 
the woman, according to the second view taken in the matter by Aboo 
Yusoof, on whom be peace, (because the Nikah having been rendered void, 
the parties become total strangers, and the husband loses the power of 
divorce); but she shall become divorced according to the first view taken 
by him, and this view is also taken by Mahomed, on whom be peace, 
(because the general rule is, that divorce can be given during the Iddut, 
but this rule is not applicable in this case; because the foundation of the 
general rule is the principle that during the period of the Iddut the hus- 
band does not become an absolute stranger, but the relationship of 
husband and wife subsists to a certain extent: but in the present case, 
although there is the obligation of Iddut on the woman, still the 
parties have become absolute strangers, because the woman becomes 
totally and perpetually prohibited to the man, there being no Nikah 
between a woman and her emancipated slave, or between a Syuda and her 
Ghoolam. See Futh-ool Kadeer, Volume II, page 26. See also para- 
graph 1095). 

9794. (1894.) And if the slave husband (i. e., a husband, who is the 
slave of another), says to his wife, who is a free woman, “ Thou art 
divorced according to the Soonnut,” and the wife then comes to be the 
owner of her husband (whether she afterwards emancipates him or not), 
and then the time for the operation of the Soonnut divorce arrives, 
the divorce shall be operative on her; because a free woman is not law- 
ful to her own slave, and therefore the obligation of the Iddut on the 
woman becomes apparent (because they can no longer enjoy each other) 
and therefore she becomes a fit subject for the divorce (pronounced by 
the man whilst he was her husband) contrary to the first case (in para- 
graph 1893, where the divorce did not, correctly speaking, take place, 
because the divorce was pronounced at a time when the husband had no 
authority to pronounce it. See also paragraph 1095). 


27965. (1895.) The wife becomes an apostate—May God save us 
44 
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from this calamity: it is reported from Aboo Nusur and Abool Kassim 
Suffar, on whom be peace, that the view taken by them is that no separe- 
tion shall be caused between them, so that the woman may not attain 
her end, assuming the end she has in view (by becoming an apostate) 
is to get separated from her husband. But according to Zahir-i- 
Ruwayet, separation shall be caused, and the woman shall be imprisoned 
until she (again) becomes a Moslem, and the marriage shall then be re- 
newed (with the same husband) in order to put a stop to her apostacy, 
(that is, the woman shall again be married to the same husband on her 
re-accepting Islam; because if allowed the choice of another husband, 
the result would be that a wide door would be opened to apostacy, and 
women, who are tired of their husbands, would have only to renounce their 
faith and re-accept Islam in order to get rid of their old husbands and 
still get all the benefits of Islam). 


2796. (1896.) A man makes the divorce of his wife dependent on 
entry in the house, and he then becomes an apostate— God save us from 
such a calamity—and joins (Lekak) the Dar-ool Hurub; the woman 
then enters the house: the divorce shall not be caused on her according 
to Aboo Haneefa, on whom be peace, (because the effect of the husband’s 
Lehak or joining the Dar-ool Hurub is similar to death, and after the death 
of the husband, the conditional divorce is not caused, when the condition is 
realised after his death, because a conditional divorce is viewed in the light 
that on the condition being realised, the husband says, ‘thou art divorced; ” 
but if the husband is dead, there is nobody to say, “ Thou art divorced,” 
when the condition is realised). 


2797. (1897.) So also if the husband makes Hela with his wife, 
and then joins the Dar-ool Hurub, and then the period of the Hela expires, 
the divorce shall not be caused (because the Nikah comes to an end, and 
becomes cancelled and void at the period of the Hela, and there is no 
wife on whom divorce could be caused). 


2798. (1898.) And if the husband divorces his wife after he has 
joined the Dar-ool Hurub, the divorce shall not be caused (because by his 
becoming an apostate, the marriage has become dissolved); and 
if he again returns to the Dar-ool Islam as a Moslem, whilst the woman 
is in her Iddut (on account of the 82065867 of the man) and divorces 
her after getting out of the Dar-ool Hurub, the divorce shall not be caused 
according to the second view taken by Aboo Yusoof, on whom be peace, 
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(because the Nikah has become cancelled) ; but according to his first view, 
the divorce shall be caused, and this is also the view of Mahomed, on 
whom be peace; (because the woman is observing her Iddut. See also 
paragraph 1097). 

2799. (1899.) And when a woman becomes an apostate—My God 
save us from such a calamity —aud joins the Dar-ool Hurub, and then her 
husband divorces her, and the woman then returns to the Dar-ool Islam 
as a Moslem, the divorce shall not be caused according to Aboo Haneefa, 
on whom be peace, by reason of the extinguishment of the obligation of the 
Iddut from her because of her having entered the Dar-ool Hurub (which 
entry amounts to civil death) : but according to the view taken by his 
two disciples, on whom be peace, the divorce shall be caused, by reason 
of the obligation of the Iddut continuing on the woman (as a result of 
the dissolution of the marriage); and the divorce shall only be caused 
after her return to the Dar-ool Islam, (and shall not be caused as long 
as she continues to remain in the Dar-ool Hurub) by reason of the 
difference in the two Dars (that is, by reason of the husband and wife 
being in two different places as regards the governing laws; one place 
being the Dar-ool Islam and the other the Dar-ool Hurub. See para- 
graph 1098). | 

2800. (1900.) When a Moslem female minor has a husband, and the 
minor’s parents forsake Islam,—may God protect us from such a calamity, 
—the minor does not become separate (or bain) from her husband; and 
if the parents join the Dar-ool Hurub taking her along with them, then 
the female minor becomes separate (or bain) from her husband (because 
the general rule is that, if one of the parents is a Moslem, the child follows 
the religion of the Moslem parent; and if both parents became infidels, 
then, as long as they are in the Dar-ool Islam, the children are Moslems, 
following the religion of the country—Tubaan Lildar; but when, in 
addition to being infidels, the parents leave the Mahomedan country, and 

go to the Dar-ool Hurub with the children, then the children cease to be 
Moslems altogether: this rule applies to infants when they do not under- 
stand Islam). 

And if the father becomes an apostate—may God prevent such a 
calamity——and joins the Dar-ool Hurub with his minor daughter, the 
mother of the minor daughter dying in the Dar-ool Islam, either as a 
Moslem or an infidel, then the minor daughter shall not become separate 
frem her husband (because she shall be in the religion of her mother, if 
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the latter was Moslem, and in the religion of the Dar-ool Islam if the latter 
was an apostate). 


2801. (1901.) A female Christian minor is married to a Moslem ; 
her father becomes a Mujoosee (or fire-worshipper), her Christian mother 
being either dead or alive: the female minor shall not become separate 
(or bam) from her husband (because the child follows the better of 
the two religions which its parents profess). But if both of her parents 
become fire-worshippers, then the female minor shall become separate 
from her husband, even if the parents do not take her away to the Dar- 
ool Hurub. 


9802. (1902.) An adult female Moslem is married to a Moslem ; she 
becomes an idiot (and therefore comes under the guardianship of her 
parents); and then both of her parents become apostate and join the 
Dar-ool Hurub with her ; she shall not become separate from her husband. 
(The adult though an idiot does not follow her parents’ religion). 


2803. (1903.) A Moslem marries a Christian female minor, who 
has parents, both of whom are Christians; the minor then attains her 
majority and does not understand Christianity or any other religion, and 
cannot state the tenets of any religion: she shall become separate from 
her husband. 


2804. (1904.) So also in the case of a female minor, who isa 
Moslem on account of her parents being Moslems; if she attains her 
puberty and does not understand Islam, and cannot state the tenets of 
Islam, she shall become separate from her husband just as if she had 
become an apostate (that is, whilst her parents are alive a female 
minor follows Islam which is the religion of her parents; but after 
attaining her majority she must know her religion; and not knowing 
what Islam is, she must be considered to have become an apostate after 
her majority). And for this reason the pious and the virtuous have 
considered it proper that the girl should be asked the tenets of Islam, 
and this is a laudable course; but it is proper that the question in regard 
to the tenets of Islam should be asked in a way (and in the form of 
leading questions) so that she might have no difficulty in stating those 
tenets (for instance, she should be asked,—‘‘ Do you know that there is one 
God?” “Do you know that Mahomed is the true Prophet?” and she shall 
not be asked as if she were being cross-examined thus —‘‘W hat is religion,” 
&c.), and if she says, 1 understand Islam and I am able to state its 
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tenets but I will not state :” the learned lawyers have said that she shall 
become separate from her husband; because she has forsaken one of the 
pillars of Islam, and that pillar is to make profession (of Islam) by word 
of mouth when necessary, provided there is no (reasonable) objection; 
therefore she shall become an apostate. And if she says, “I understand 
what Islam is, but I am not able to state its tenets :” the learned lawyers 
have differed in this matter; some of them have said that she shall 
become separate from her husband, because ignorance is no excuse (and 
her inability to state the tenets shews she is ignorant of the tenets); 
but others have said that she shall not become separate, because in the 
case of one intoxicated, his becoming an apostate (by giving utterance to 
blasphemous expressions in a state of drunkenness) is not correct, reason- 
ing from weak analogy (Jstihsan), although the cause of the man’s having 
become an apostate is a sinful act (that is, the act of drinking; because 
it is only when he is drunk that he has used blasphemous expressions 
which have induced apostacy) which he has committed of his own 
will (Ikhtear) and, therefore, it is proper, in a higher degree, that 
what this girl says should not be considered as rendering her an 
apostate. 

2805. (1905.) When a boy has understanding, his apostacy cannot 
be disregarded (just as the apostacy of a grown-up man cannot be disre- 
garded: but the acts of a mere child amounting to apostacy count for 
nothing) ; and the same establishes separation (between him and his wife) 
according to Aboo Haneefa and Mahomed, on whom be peace. So also 
the apostacy of a girl, who has understanding. 


2806. (1906.) When a boy attains his majority whilst possessed of 
understanding and is unable to state the tenets of Islam, he becomes an 
apostate, except this that he shall not be put to death, just as in the case of 
a person, who has been compelled to accept Islam, if he accepts Islam 
(ander compulsion) and then becomes an apostate, he. shall be regarded 
as an apostate, but he shall not be put to death. 

2807. (1907.) A Christian boy is given in marriage by his father 
to a Christian woman; the woman then becomes a Moslem; the Kazee 
shall not effect a separation between the husband and wife until the boy 
understands Islam; and when the boy is able to understand Islam, he 
shall be offered to accept Islam; and if he refuses to accept Islam, the 
Kazee shall effect separation between them ; just as if he had been.an adult 
(and his wife had beeome a Moslem) then Islam would. have been offered 


350 THE TAGORE LAW LECTURES, 1891-92. 


to him, and if he had refused to accept the same, separation would have 
been effected between the husband and the wife. 

2808. (1908.) A husband and his wife, who are Moslems, both become 
apostate at once: separation shall not be caused between them, reasoning 
from weak analogy (Istihsan); so that if they again become Moslems, the 
marriage between them shall continue to subsist. 


2309. (1909.) When a Zimmee (an infidel, whois Ahl-i-Kitab and is 
in the Dar-ool Islam) changes his religion for another (non-Moslem) reli- 
gion, no objection shall be made to his doing so. And Shafei, on whom 
be peace, says, that the Zimmee (forsaking his own religion in prefer- 
ence to another infidel religion) shall be ordered to accept Islam or to go 
back to his old religion ; and that if he does not do so, and three menses 
of his wife expire, she shall become separate from him. 

9810, (1910.) An infidel woman, residing in the Dar-ool Hurub 
(and she is called a Hurubee whether she is Abl-i-Kitab or not) comes out 
towards us (that is, towards the Dar-ool Islam) as a Moslem, having left 
behind in the Dar-ool Hurub: her Hurubee (or infidel) husband: separation 
shall be caused between them. 

9811. (1911.) So also if the Hurubee husband comes towards us 
as a Moslem, leaving behind him his wife as an infidel in the Dar-ool 
Hurub, the woman (shall become separated from the husband and she) 
shall be obliged to observe the Jddut (her marriage having been dis- 
solved), except when she (after the husband has left the Dar-ool Hurab) 
also comes out of the Dar-ool Hurub as a Moslem (even) without 
(much) inclination (on her part, for Islam) in which case (the Nikah 
shall not be dissolved or made Fuskh, and) the Iddut shall not be obligatory 
on her, according to Aboo Haneefa, on whom be peace, but his two dis- 
ciples have laid down that Iddué shall be obligatory on her (her marriage 
having been dissolved). 

9813. (1912.) So also if either the husband or the wife comes out of 
the Dar-ool Hurub as a Zimmee, separation shall be caused between them. 

9818. (1913.) But if one of the spouses comes out of the Dar-ool 
Hurub (without actually becoming a Zimmee, but) under an assurance 
of toleration (or peace, that is, Moostamin), then separation shall not be 
caused between them (because he remains Hurubee all the same). 

9814. (1914.) But if both the spouses come out of the Dar-ool 
Hurub, under the assurance of toleration, and the wife becomes a 
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Moslem, then, according to one tradition, she shall continue to be his wife 
until she has three menses (after she has accepted Islam ; and after that 
the Nikah shall be dissolved); and according to another tradition, Islam 
shall be offered to the husband, and if he refuses to accept Islam, separa- 
tion shall be caused between the husband and wife; but if the Imam 
(that is, the sovereign) does not offer Islam to him for his acceptance, 
then separation shall not be caused between them until she gets three 


menses. 

3815. (1915.) When one of the spouses accepts Islam in the Dar-ool 
Hurub, (and neither of them comes into the Dar-ool Islam, and, therefore, 
there could be no offer of Islam to the one who is still an unbeliever), the 
separation between them shalk be suspended until the expiry of three 
menses (and then the marriage shall become dissolved). 


9816. (1916.) A Zimmee woman becomes a Moslem in the Dar-ool 
Islam; Islam shall be offered for the acceptance of the husband; 
and if he accepts it, so far so good (and their marriage relation shall 
continue to subsist); otherwise the Kazee shall cause separation between 
them, and this separation (which is caused by the husband’s act of re- 
fusal) shall amount to a divorce, according to Aboo Haneefa and Mahomed, 
on whom be peace; but Aboo Yusoof, on whom be peace, says, that this 
shall not amount to a divorce (but it shall be a dissolution or Fuskh). 


2817. (1917.) Andif the husband becomes a Moslem (in the Dar-ool 
Islam) but his wife remains a Hurubee (or infidel) or a Mujoosee (or fire- 
worshipper) ; then Islam shall be offered to the woman; and if she accepts 
the same, so far so good, otherwise separation (which is not the result 
of the husband’s act of refusal but of the wife’s act of refusal) shall be 
caused between the husband and wife; and this separation shall not 
amount to a divorce: but if the woman is a Kitabya (t.e., a Christian or 
a Jewess) then the marriage shall continue between them in its original 


state. 

9818. (1918.) And theapostacy of one of the spouses does not amount 
to divorce (although the marriage is dissolved by the apostacy) ; but 
Mahomed, on whom be peace, says, that if the husband becomes an in- 
fidel, this shall amount to a divorce, drawing an inference, by way of 
analogy from the case where the (wife having become a Moslem) the 
husband refuses to accept Islam, (on the some being offered to him). 


God knows best. 
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CHAPTER VI. 
ON LIAN. 


[Nore.— See Rudd-ool Moohtar, Volume II, page 963: Door-ool 
Mookhtar cited there, lays down as follows :—Iian, according to the Dic- 
tionary, is the infinitive of the past tense Laana. It is derived from Laan 
and that means to drive away. According to Shera it means the giving of 
evidence or testimony by the husband and wife, each in person, four 
times in the presence of the Kazee, such evidence or testimony having 
been strengthened by oath or Ayman, that is adjuration; the husband’s 
evidence or testimony being further accompanied by the use of the word 
Laan or curse of God, and the evidence or testimony of the woman being 
further accompanied by the use of the word Ghuzab or wrath of God; the 
evidence or testimony of the husband standing in the place of Hudd-i- 
Kuzuf, so far as the husband is concerned —that is, the husband having 
accused the wife of Zina, he would have been liable to the punishment of 
Kuzuf or slander but for this procedure, and, therefore, the punishment 
for slander is extinguished and Inan takes its place—and so far as the 
woman is concerned, her evidence or testimony standing in the place of 
Hudd-i-Zina, that is, the punishment for Zina having become exe 
tinguished, Lian takes the place of the punishment for Zina so far as the 
woman is concerned — because to invoke God, when giving evidence, 8 
more destructive in its effect than punishments; the condition for the 
validity of the Lian being the subsistence or continuance of the relationship 
of husband and wife, and that the Nikah is Saheeh that is good, and not 
Fasid or invalid; the cause or Subub of Lian is the husband accusing his 
wife of Zina under circumstance that, if such accusation had been made 
against a strange woman, it would make him liable to Hudd-i-Kuzuf, 
—that is to say, the wife should be Moohsina and Afeefa, that is, one not 
having the reputation of committing Zina. The pillars or Rookn of Tian 
are the evidence or testimony four in number, which is strengthened by 
the use of the oath on God and by the word Laan; the Hookm or con- 
sequence and effect of Lian is that, after the Lian is made, itis unlawful 
to the husband to have sexual intercourse with and enjoy the wife: the 
ahl or person fit to make Lian is a man who is qualified to give testimony 
to the detriment of and against a Moslem —and this condition excludes 

a Kafir and a slave &c., who cannot give such testimony]. 


2819. (1919.) Zian does not take place except between spouses 
who are both free, and both Moslems, and both possessed ‘of understand- 
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ing, and both of age, and neither of whom has been punished for falsely 
accusing anybody else. of adultery; because according to us (i. e, 2500 
Haneefa, Mahomed and Aboo Yusoof), Lian consists of acts of testi- 
mony (that is, consists of depositions) strengthened by oaths, and 
therefore Lian shall not take place, if the hasband and wife are both not 
capable of giving testimony, or if one of them isnot capable of giving 
testimony; and along with the capacity (or fitness) to give testimony, 
it is necessary to consider (Iffut or) chastity and (Ihsan or) virtue (by 
reputation and appearance) on the part of the woman. 

9820. (1920.) And Inan takes place between two sinful (Masih). 
persons and between two blind persons, because they have the capacity 
to give evidence, so that a marriage can be contracted in their presence : 
(Fastk means one who is guilty of Goonah-t-Kubeera, or grave sinful 
acts; here it excludes [fut and Ihsan). 

9821. (1921.) And the cause of Inan is the accusation, made (by. 
the husband) against the wife, of adultery, the accusation being such 
that if made in reference to a stranger, it would have involved liability to 
punishment (that is to say, the rule is, that when a man accuses a strange 
woman of adultery, and proves the same by four witnesses, he discharges 
the burden; bat when he makes the accusation and is unable to produce 
the required number of witnesses, he makes himself liable to Hudd; 
therefore, if the husband makes such accusation against hie wife, and can- 
not produce the required number of witnesses, he brings an accusation by 
which he makes himself liable to Hudd if the woman accused had not been 
his wife; he must, therefore, in the case in question, make the Inan). 


9822. (1922.) When, therefore, the cause of the Irian is established 
(that is, when the husband has made such an accusation against his wife) 
and the Lian is forbidden by reason of something (by way of disqualifica- 
tion) relating to the woman; such for instance as where, although the 
husband is free, and is possessed of understanding, and is a Moslem, and 
is of age, and has never been punished for bringing a false jaccusation of 
adultery against any person, but the woman is a slave, or an infidel, or 
a minor, or is insane, or dumb, or is not chaste, or if she is one whose 
husband has had intercourse with her on account of doubt, then the 
Inian does not take place, and the husband does not make himself liable 
to the punishment prescribed for making a false acousation of adultery 
(against such a woman). 

45 
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But if the Lian is forbidden on account of something (by way of dis- 
qualification) which relates to the husband; then if the husband is one 
who is a fit subject of punishment, (e.g., if he is not a minor, &c.), then 
the punishment of false accusation of adultery shall be meted out to him ; 
because Lian, so far as he is concerned (that is, so far as his part in the 
Lian is concerned) takes the place of Hudd for false accusation of 
adultery (that is to say, the false accusation involves liability to punish- 
ment; but Lian comes to be substituted for it because the accusation is 
against the wife; and when the Lian cannot take place, the liability to 
punishment is revived); and it takes the place of Hudd or punishment 
for adultery so far as the woman’s part in the Lian is concerned (that 
is, the accusation against the woman, if true would make her liable to 
Hudd, but Inan by her takes the place of such liability to punishment). 


But if (the reason for the Lian being forbidden is, that) both of them 
have been punished for falsely accusing (some other person) of adultery, 
tben (in the event of the husband accusing his wife of adultery) he shall 
be liable to punishment for false accusation of adultery. 


2823. (1928.) Andif the husband is not (as shown in the previous 
paragraph) a fit subject (ahl) for punishment or Hudd, then in the same 
way as Lian is not obligatory on him, so also he is not liable to Hudd. 


2824. (1924.) And if the conditions of Lian are found to exist in 
the spouses (e.g., freedom, or age, &c.), and the husband then (that is, 
after the husband has accused the wife of adultery) divorces the woman 
irreversibly, or divorces her thrice, the Lian shall be extinguished, and he 
shall not be liable to punishment. So also if he marries her after this 
(divorce). But if he gives her a reversible divorce, then the Inan shall 
not be extinguished. 


2825. (1925.) And the mode of making Lian is that declared 
(in the form of a Nuss) by God in the Koran. (See Volume I, Tagore 
Lectures, page 46, Texts 314, 315, 316 and $17). 


2826. (1926.) A man accuses his wife of adultery, and both of 
them are fit subjects to make Lian, and the woman does not refer the 
matter (of the accusation) to the Kazee; she shall continue to be his wife; 
and if she refers the matter (of the accusation) to the Kazee, then the 
Kazee shall begin with the man, and make him take the oath as God has 
laid down in His Book. And Husun, on whom be peace, has reported a 
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tradition from Aboo Haneefa, on whom be peace, that he (Aboo Haneefa) 
held as a condition that words of direct address (by the husband to the 
wife) shall be used, and that the husband shall say, “In what I have 
accused thee of Zina (I am truthful).” And Kurkhy, on whom be peace, 
has laid down that when the husband uses the words of an indirect ex- 
pression (speaking of the woman as if she were absent, although both 
parties are present before the Kazee) but points towards the woman, this 
is sufficient. 

The woman shall then (that is, after the oath has been administered 
to the husband and he has made his statement) be put on her oath. 


2827. (1927.) And whichever of the two persons refuses to make 
Lian, the Kazee shall imprison that person, until that person makes the 
Inan as that person’s companion has done. And Shafei, on whom be 
peace, has laid down that, when the woman refuses (to make Lian) after the 
husband has made the Jian, then the punishment or Hudd of Zina shall 
be meted out to her. 

2828. (1928.) And if the woman makes a claim that her husband 
has falsely accused her of adultery, and the husband denies having made 
such an accusation ; and the woman establishes proof by witnesses to sub- 
stantiate her claim that the husband has made the accusation of adultery, 
then the Kazee shall order them both to make Lian between them accord- 
ing to us (the followers of the three Imams); because what is proved by ۰ 
(Byywna or) proof by witnesses is similar to what is proved by eyesight: 
(here the witnesses having proved that the husband had made the false 
accusation, this proof is just as good as if he had admitted the accusation, 
and as if he, the Kazee, had been himself an eye-witness of the accusation). 


2829. (1929.) And if both the husband and wife have made Irian, 
and have each performed their respective part in the Inan, the Kazee 
shall effect separation between them; and this separation (by the Kazee) 
shall amount to (a bain) divorce; and the woman shall be entitled to 
maintenance and residence as long as she remains in her Iddut. And 
until the Kazee shall have effected a separation between them, the woman 
shall continue to be his wife, according to us. 


2830. (1980.) And if the husband repudiates the pregnancy of his 
wife, saying that the pregnancy is due to adultery (instead of saying “ Thou 
hast committed Zina ” or of saying after delivery, ۴ The child born is not 
mine,’’) then according to us (the rule is that) the husband shall not at pre- 
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sent (or immediately) be liable to punishment (for Kuzuf or falsely accusing 
his wife of adultery) and shall not (be obliged) to (make) Lian (because it 
cannot be said with certainty that there is pregnancy at all at the time 
the husband denies the pregnancy as being due to him); and if 
she gives birth to a child, at (or after) six months (from the time of 
the repudiation of the pregnancy) then the same rule shall hold good, on 
account of the possibility that the child has been conceived after the 
repudiation; but if she gives birth to a child in less than six months 
(from the date of the repudiation) then the same rule holds good according 
to Aboo Haneefa, on whom be peace ; but according to the view taken by 
his two disciples the Kazee shall (in this last case) order the parties to 
make Lian (after the birth of the child, which has taken place less than six 
months after the repudiation of the pregnancy as aforesaid) ; and the Kazee 
shall make the child obligatory on the woman (that is to say, he shall 
assign the child to the woman, and the child’s nusub shall not be established 
in the husband, but the child shall only be the mother’s child). 


[See Hidaya, Volume II, page 328, and Shureh Vikaya, ۷۲۵۱۵۵۵ II, 
page 90.. There is a great deal of difference between the husband attri- 
buting Zina to his wife and denying the paternity of the child actually 
born, and between his denying the pregnancy as being due to him. By 
attributing Zina and denying the paternity of the child actually born, the 
husband makes Kuzuf to a certainty ; but by denying the pregnancy, the 
husband does not necessarily make Kuzuf; because there is no certainty 
that what is apparently a pregnancy is really a pregnancy. But Aboo 
` Yusoof and Mahomed say, that although at present there is no certainty 
regarding the pregnancy, still if the child is born within six months from 
the date of the denial of the authorship of the pregnancy by the husband, 
then it is certain that at the time of such denial there was real pregnancy ; 
therefore such birth within six months shews that there was no doubt 
that the accusation or statement made at the time did amount to Kuzuf ; 
that is to say, that the husband in denying the authorship of the pregnancy 
really made Kuzuf; the Kazee, therefore, when this certainty is attained, 
that is, after delivery, shall order a Lian to be made between the parties. 
But Aboo Haneefa says, that although actual delivery within six months 
from the date of the denial shows that at the time of the denial there was 
pregnaney, but this certainty is only attained after delivery and not before 
delivery, and, therefore, the denial of pregnancy does not, at the time of 
the denial, amount to Kuzuf; and that if the denial should amount to 
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Kusuf after delivety, then it would amount to making Kiuzuf dependent 
on a condition, just as if the husband were to say to ‘his wife, “If thou 
hast pregnancy it is not from me,” and it is not permissible tó make 
Kuzuf dependent on a condition, for reasons explained in the Inaya, 
Volume II, page 259]. 


9881, (1981.) A woman gives birth to two children of one womb (or 
butun ; that is to say, she gives birth to twin children; twin children 
are defined to be children between whose births from the same 
mother there is an interval of less than six months); and the hus- 
band admits the first child and denies the second: the Kazee shall 
make the (second) child obligatory on the father (that is, the nusub of 
both shall be established in the father; because when he has admitted 
the first child to be his, then the second child born in less than six months 
must also be his) and shall order him to make Lian with the woman (for 
the purpose of completing the Iian for the attainment of its pri- 
mary object as laid down in paragraph 1929); and if he denies the 
first child and admits the second, both children shall be obligatory 
on the father, and he shall (in this case) be liable to the punish- 
ment for making a false accusation of adultery (because by admitting 
the second child he himself falsifies his statement regarding the first). 
And if he denies both the children, and one of the children dies before 
Iian, then the husband shall make Lian as regards the child who is 
alive (that is, the living child shall be referred to in the oath which 
constitutes Lian, the husband saying, “It is not my child”) and both shall 
be considered to be his children. ۱ 


So also if she gives birth to two children, one of them having 
been born dead (or still-born), and the husband denies both the children : 
both the children shall become obligatory on him, and the Kazee shall order 
both the husband and the wife to make Lian as regards the living child, . 


And if the wife gives birth to one child, and the husband denies the 
child, and the Kazee directs the husband and wife to make Lian as 
between them, and then the woman on the next day (after the Lian) gives 
birth to another child, both the children shall become obligatory on the 
husband, and the (previous) Lian shall (continue to) bein force. .And if 
the husband after this says, “ Both of them are my children,” he — 
be believed, and he shall incur no liability to punishment. a gee 
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[Norz.—I— Until the master makes a claim, the first child of a slave 
girl by the master does not belong to him, the master, ż.e., the child’s 
nusub is not established in the master until he makes a Datwut, or 
claims the child to be his: and his silence does not amount to a Daiwut 
On this point, see Volume II, Tagore Lectures, page 43, paragraph 101. 
But the child born ina marriage state belongs to the husband without 
a Datwut: and he must expressly repudiate the child if his object is to cut 
off the child’s nusub from him: his silence, therefore, extinguishes his 
right to repudiate the child; for this proposition, see Futh-ool Kadeer, 
Volume II, page 817, line 14, &c. II—The repudiation of a child 
born in wedlock must, in order to be effective, be made at the time of the 
birth of the child or within the time of congratulation, which time is either 
three or seven days: there are other details in this matter. For this, see 
Futh-ool Kadeer, Volume II, page 317, line 16, &c. III— After the repu- 
diation, the husband must make Jian, in order that the nusub of the child 
repudiated should be cut off from him. For this proposition, see Volume f, 
Futawai Alumgeeri, page 708, lines 9 to 18. IV—If a child is born, 
and the husband repudiates it, and the child then dies, the nusub of that 
child cannot be extinguished from the husband, because —and for this pro- 
position, see Futh-ool Kadeer, Volume I, page 318, line 11—the child by its 
death has ceased to exist, and has become Moostughni or relieved from every 
want or need for which the child could look up to the father, such as main- 
tenance, &c., the reason for extinguishing the nusub being to extinguish 
the father’s liability to maintenance, &c.; and therefore the child’s nusub 
from the father shall not be extinguished in such a case. V—lIf, there- 
fore, twins are born, and both are repudiated after their birth, and one child 
dies before Lian ; or if, of the two children born as twins, one is still-born, 
the nusub of the living child shall not be extinguished after the Lian; because 
the dead child’s nusub not being extinguished as stated above, the nusub 
of the living child cannot be extinguished, both having been born of one 
butun or womb. See paragraph 865, Volume II, page 188 of the 
Tagore Lectures. VI—If the husband denies the paternity of a child, 
and a [Iran also is made in reference to that child,—which ۶ 
requires the extinguishment of the nusub of the child,—andif on 
the second day from the Iran, another child is born, within six 
months from the birth of the first child, thus shewing that the 
children are, in reality, twins, then, whether the second child is repudiated 
by the husband or not, the nusub of both the children shall be estab” 
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lished ; becanse—see Futh-ool Kadeer, Volume II, page 318, line 13— 
the extinguisher or Katai of nusub being Inan, and no Inan having been 
found in reference to the second child, the second child’s nusub becomes 
established in the father,—and no fresh Inan in reference to the second 
child can take place, because the woman has ceased to be his wife by reason 
of the first Lian, the 1004 even having expired with the birth of the second 
child— therefore the nusub of the first child shall also be established in 
spite of the Lian, because both the children were conceived in the same 
womb: the first Lian is not extinguished but continues to subsist; 
what becomes extinguished is the consequence or the result of the first 
Lian on the first child.) 


9832, (1932.) And as long as both the parties making the Lian con- 
tinue (after the decree of the Kazee) in their Lian (that is, as long as 
they persist in the truth of their Lian, and do not withdraw their 
statements, and as long as their capacity and fitness for Lian subsist), 
it is not competent to the husband to marry the wife. And if the hus- 
band, who has made the Lian, falsifies himself after making the Lian, 
it is competent to him to marry her according to Aboo Haneefa and 
Mahomed, on whom be peace. [Norsz. There is a tradition of the 
prophet to the effect that the Mootlainan, or those who have made Lian, 
cannot be joined together for ever: Aboo Haneefa and Mahomed say, 
that the parties are forbidden to come together as long as they come 
under the description of ‘‘ Mootlainan or those who have made Iian; ” 
but as soon as that description ceases to be correct and apposite 
inregard to them and becomes inapplicable to them, they can marry 
each other. But Aboo Yusoof holds that they cannot for ever marry 
each other; and the unlawfulness or Hoormut which comes to be 
established between them by reason of the Lian is like that of fosterage, 
viz., perpetual unlawfulness. See Fath-ool Kadeer, Volume II, page 812, 
line 11]. ۱ 

2833. (1988.) And so if the woman after having made the Lian (be- 
comes incapacitated, and) gets into a state so that if that state had existed 
before, the Lian could not have been made between them (see para- 
graph 1919); as for instance, if she commits adultery or what is similar 
to this, it shall be competent to him to marry her. 


9884. (1984.) And if the woman confirms her husband, before he 
makes the Lian, the Inan shall drop (i. e, the Kazee shall not direct the 
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parties to make [xan between them), and the woman shall not be liable to 
punishment. 


2835. (1935.) And when the husband has made the Zian (only) 
thrice (instead of five times) and the woman has done the same, and the 
Kazee has effected a separation between them, the separation so effected 
by him shall be valid, and the majority of the number (that is, three) 
shall be held to take the place of the full number (that is, five) ; but the 
Kazee’s action shall amount to a departure (and a dereliction) from ۸ 
mode prescribed by the Soonnut. 


2836. (1986.) And if the Kazee effects a separation before the 
greater number of the Lian has been made between them, the separation, 
effected by the Kazee, shall be void. 

God knows best. 





CHAPTER VII. 


SECTION I. 
On Ippur. 


(Nore.—(I). See Door-ool Mookhtar as in Rudd-ool Moohtar, 
Volume II, page 984, &c. According to the Dictionary Jddut, means to 
count, and Ooddut means to prepare and make arrangement for something. 
Iddut, according to the Shera, means waiting such as becomes obligatory on 
a woman (page 985) or on a man, when the cause of waiting is found: and 
the occasions for a man to wait are (A) twenty, and they are mentioned 
in the Khuzana: and the sum and substance of what is stated in the 
Khuzana points to this that, whenever it is unlawful that a woman should 
be married to a man (page 986) on account (B) of some prohibition, it becomes 
necessary that the prohibition should be removed (in order that the mar- 
riage when it takes place should be valid) ; as for instance, the marriage 
of the wife’s sister or of four women in addition to the wife. 


(II). And according to its technical meaning, Iddut means waiting, 
which becomes obligatory on a woman or on the guardian of a female minor 
at the time when the marriage becomes (Zail or) broken; and, therefore, 
there is no Iddut for Zina: or when the Shoobha or doubt of marriage be- 
comes (Zail or) removed ; as for instance, a 108:0 or invalid marriage and 
(for instance) a woman, who has been sent to a man different from her 
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husband. . . . ۰ . (page 999). And (C) the Iddut of a woman who has been 
married by a Fasid (or invalid) marriage (is reckoned by menses) ;— (D) 
and therefore there is no Iddut in a batil or void marriage; and so also — 
there is no Iddut in a marriage which is dependent before (i.e. on) per- 
mission; (E) Ikhtear راختیار‎ (page 1,000) although safety (or Suwab) lies 
in holding that there should be Iddut and nusub (in a dependent marriage), 
see Buhur—and the 714+ of (F) a woman with whom sexual intercourse 
was had from doubt (is reckoned by menses),—(G) and fo that class belongs 
the marriage of a woman who is the wife of another when the (new) husband 
does not know the condition of that woman (that she is the married wife 
of another). .....—are reckoned by menses. 

(III). Rudd-ool Moohtar, Volume II, page 985 (comments as follows) : 
the expression (A) “twenty.” And these are—(1) the marriage 
with the wife’s sister; or (2) with her father’s sister; or (3) with her 
mother’s sister; or (4) with her brother’s daughter; or (5) with her 
sister’s daughter; or (6) witha fifth wife; or (7) to bring a slave girl 
over a free woman; or (8) to marry the sister of a woman with which 
woman intercourse was had in a fasid or invalid marriage, or in a doubt 
of marriage; or (9) to marry a fourth woman in a like way; that is, if a 
man has three wives, and he has intercourse with another woman in a 
fasid marriage or in doubt of marriage, then it is not competent to him to 
marry a fourth wife until the expiry of the Iddut of the woman with whom 
he has had such intercourse ; or (10) the marriage with a woman who is ob- 
serying her Iddué with reference to a stranger (t.e., with reference to 
another man); but a man can marry his own wife who is observing her 
Iddué on account of (divorce from) him; or (11) the marriage with one’s 
own wife who has been thrice divorced, that is to say, before the Moo- 
hullil’s aid has been brought into requisition; or (12) to have sexual 
intercourse with a slave girl whom a man purchases, before her period 

of purity (cstibrat); or (18) to have sexual intercourse with a woman 
who is pregnant from sina, if a man marries her, that is marries her before 
delivery; or (14) to have sexual intercourse with a Huruby woman when she 
becomes a Moslem in the Dar-ool Hurub and makes Hijrué towards us, and 
she is in a state of pregnancy and a man marries her; that is, to have 
sexual intercourse before delivery (is prohibited); or (15), a Musbeea 
or a woman who has been taken a prisoner (in the Dar-ool Hurub, on the 
occasion of a Jesad), cannot be had sexual intercourse with, until she gets 
her menses, or until the expiry of one month if she gets no courses by 
46 
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reason of being too young or too old; or (16) the marriage of a Mooka- 
tuba with her Moula until she gets her freedom; or (17) sexual intercourse 
with a Mookateba by her Moula until she becomes incapable of earning her 
freedom : or (18} the marriage—with an infidel; or (19) with a Moortud, 
or an apostate from Islam; or (20) with a Mujoosese—is not valid until 
the infidel, or the Mooriud or the Mujoosee becomes a Moslom.—Buhur. 


(IV). Rudd-ool Moohtar, Volume II, page 986. The expression (B), 
<“ on account of some prohibition ; ” such for instance as the right of another 
arising from marriage or from Iddut; and such for instance as the bringing 
of a slave girl over a free woman; and such for instance as exceeding the 
number four, and the joining together of the Maharim; or when the 
aid of the Moohnllii is necessary, or when it is necessary to wait for 
the purification of the womb (in the case of the purchased slave girl). 

(V). Rudd-ool Moohtar, Volume II, page 999. The expression (C), 
“and the Iddut of a woman who has been married by a Fasid marriage:”” This 
is ۵ woman who has been married without witnesses. Also the marriage 
with the wife of another without a knowledge of the fact that she is 
(already somebody else’s) wife; and the marriage with a Maharim with 
the knowledge of her being unlawful, is Fasid according to Aboo Haneefa, 
but his disciples have differed from him (holding that the marriage is 
batil) — Fatah. 


(VI). Rudd-ool Moohtar, Volume IF, page 999. The expression (D) 
“and therefore there is no Iddut in a batil or void marriage.” As regard, 
this, itis to be stated that there is no difference between Fasid and Bati 
in the matter of marriage, contrary to the case of a sale, as mentioned 
in (the Book on) marriage by Fatuh and by the Manzooma which will be 
noticed later on. But it is stated in the Buhur (ool Raik) from the Moojtuba 
that every marriage where the Ooleemas have differed in ‘regard to ita vali- 
dity, as for instance, a marriage without witnesses, sexual intercourse in 
such a marriage renders Iddut obligatory ; but that with regard to marri- 
age with the married wife of another and with the wife of another 
who is observing her Iddut, sexual intercourse in such a © 
does not render Iddut obligatory, if the husband knows (at the time 
of the marriage) that the woman is the married wife of another or is 
observing her Iddut from another ; because no person admits the validity of 
such a marriage, and, therefore, the marriage shall be held as not having at 
all taken place; and that, therefore, it is necessary that a distinction should 
be made between a Fasid and a Batil marriage in regard to (the necessity 
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for the observance of) the Iddut; and that for this reason punishment 
is obligatory (when the man marries) with the knowledge of its unlaw- 
fulness, by reason of the intercourse in such a case being a mere Zina, 
as stated in the Kinya and other books I say that a difficulty (or 
objection) arises against the Buhur-ool Raik, that the marriage with a 
Maharim, with the knowledge that the woman is not lawful, is Fasid, as 
you know, although no Mussulman admits of the validity of a marriage 
with a Maharim. And it is already laid down in the Chapter on Dower 
that sexual intercourse in a Fasid marriage renders Iddut obligatory, and 
establishes the nusub. And the Buhur-ool Raik (itself) kas- given as 
instances of a Fasid marriage, a marriage which takes place without 
witnesses and a marriage with two sisters at once, and a marriage 
with one sister in the Jddué of another sister, and a marriage with a 
woman who is observing her Iddut from another man, and a marriage with 
a fifth during the Iddut of the fourth wife, and a marriage with a slave 
girl upon a free woman. 


(VII). Rnda-ool Moohtar, Volume II, page 1,000. And his expres- 
sion, (E) Ikhtear. And similar to it is to be found in the Mooheet in 
which the argument is, that nusub is not established by it ,.6.ه)‎ by the 
Nikah-t-Moukoof) because the Nikah is Moukoof (or dependent); and 
therefore the Nikah has not been contracted in regard to the results (Hookm) 
which arise from the Nikah ; therefore the Nikah shall not have the effect 
of producing Shoobha-i-mulk. 


(VIIT). Rudd-ool Moohtar, Volume I1, page 1,000. And his expression, 
(F) “a woman with whom sexual intercourse was had from doubt.” As for 
instance, a woman who has been sent to a man different from her husband ; 
and for instance, a woman who was found in the night in the firash or 
bed of the man when he (the man in the latter case) claims a doubt (that 
is, the man says I found herin my bed, and I thought she was my wife : if 
he believed she was not his wife, the connexion was that of zina; if he 
claims doubt, and says I thought perhaps she may be my wife, this is doubt 
of ownership). Sois it laid down in the Fatuh. 


(IX). And in the Nabur it is stated in a discussion that to this class 
belongs a woman as regards whom Fatwa was asked from the Ooleemas, 
the case stated being that of a man who purchases a slave girl, and has 
sexual intercourse with her, and the woman afterwards proves that — 
had been initially a free woman —. And this is clear. 
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(X). And to this clasé belongs the casé where s man has sexual inter- 
course with his own Motudda from doubt; and the case of a Motudda will 
presently be discussed. 


(XI). And to this class belongs what is related in the books of Shafei 
یل ج + ےج بج جب بج چا ہر‎ + 


* * * * * * * % * 


when a woman 
whether she considers. 
* ; she is obliged to observe Iddui, as a Moutooa from doubt ie obliged 
to observe Iddut. It is said in the Bahur, “I have not found what our 
As’habs (Abdo Haneofa, Mahomed: and Aboo Yusoof) have laid down in 
this matter; although the rules of the Shera are not inconsistent with 
what is held by Shafei ; because. Iddut is obligatory for the purpose of 
ascertaining whether the womb:is pure.” 

(XII). Rudd-ool Moohtdr, Volume IF, page 1,000. And the expres- 
sion, (G) “to that class belongs the marridge-of a woman who ts the wife of 
another.’ That is, te the: class where. séxuhl intercdurde is’ hdd from 
doubt. ۱ 

(XIII). It is stated in the Nuhur, “ And the author of the Shuruh-i- 
< Sumurkundy (a Commentary on the Tunweer-ool Absar) has brought the 
<“ Munkooha of another under the Moutooa from doubt; because, says 
“the author, ‘Moutooa from doubt means either from doubt of ownership 
scie milk, or doubt of contract, i.e., marriage; in this way that a 
<<‘ woman different from the wife is sent to the husband, and he has 
‘¢¢intercourse with her ; or when a man marries the Munkooha of another 
«cman without knowing her position:’ and thou knowest that 
‘‘to:include the Murtkooha of another nian under the’ class of Moutooa 
“from doubt, shews the redundancy of the class of Munkooha fasidun ; 
<“ because there is no'doubt in this thatthe Munkooha' by a Farid marriage 
“ig a woman with whom sexual intertourse was had from doubt of 
‘marriage; nay rather the Munkooha by a Fasid marriage can be 
‘better said to involve dbubt of marriage than the Munkoohka of 
“another man; because the condition that there should be witnesees-to s 
‘marriage is one in repard:to which there is a difference amongst thie 
< Ooleemas ; but, on the contrary, there is no difference that the woman (to 
“be married) should be free from the marriage of another.” 

(XIV). When thou hast known this, then thou must also know that 
the commentator (i. e. Door-ool Mookhtar) is the follower of that which is 
in the Shuruh-i-Sumurkundy, and not an opposer of the same ; because if 
he intended to oppose it, he would have mentioned his expression 
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(G) “ Minho » (or to that class belongs,) up to the. end, after his expres- 
sion, (C) “ Munkooha from Fasid marriage,” and not after the expression 
(F) “and Moutooa from doubt.” Take note of this. 


(XV). And it is possible to answer on behalf of the Sumurkundy in 
this way that the Door-ool Mookhtar has placed the Munkooha by way of 
a Fasid marriage in a class where a condition of validity is wanting after 
the existence of the Muhulleeut (or fitness of the subject matter); as for 
instance, the Nikah-i- Mowukkut, and the Nikah without witnesses. But as 
regards the Munkooha of another, she is not at all a Muhul (or fit subject) 
of Nikah; because it is not possible that there should be a union of 
the ownership of two persons at one and the same time as regards 
one and the same person, and, therefore, marriage with the Munkooha of 
another does not create even fasid ownership; although that marriage 
does create doubt (and, therefore, she comes under Moutooa bil Shoobha). 


(XVI). And the Door-ool Mookhtar is a great follower of the Nuhur, 
and he might have disagreed from the Nuhur for the reason mentioned by 
me (that in a Fasid marriage, the Muhul has the capacity of marriage, but 
a condition of validity is wanting: but the Munkooha of another is not 
the Muhul with the capacity of marriage: but Iddué is obligatory from 
Shoobha of marriage) ].: 


2887. (1937.) Women, who must observe the Iddut (or Motudda 

women) are of three classes : — I Those who have been divorced,—-II Those 

with whom sexual intercourse was had from doubt,— III And those whose 
husbands have died. 


2838. (1938.) And the observance of Iddut is sometimes with refer- 
ence to menses, and sometimes with reference to months, and sometimes 
with reference to the delivery or the miscarriage of a child, entirely or 
partially formed. 


9839, (1939.) As regards the divorced women: A man marries a 
woman by a valid (or Jais) marriage, and divorces her after having sexual 
intercourse with her, or after a valid retirement: the woman is bound to 
observe the Iddut. ۱ 


2840. (1940.) And the explanation of what constitutes a - valid 
retirement has been given in the book on Marriage (see — 487, 
Volume II, page 198 of the Tagore Lectures). 
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2841. (1941.) And if the retirement is invalid, then, if the invali- 
dity (of the retirement) arises on account of something relating to the 
Shera, although the husband is really able to have sexual intercourse, as 
for instance, fasting of the Furz class and the prayers likewise of the Farz 
class, and Ihram, then the woman is obliged to observe the ۲094۰ But 
if the invalidity of the retirement arises from the husband’s inability to 
have actual sexual intercourse, then the woman is not obliged to observe 
the Iddwi. And so (shall the Iddsé not be obligatory) if the husband 
divorces her before retirement. 

2842. (1942.) And the Iddut of divorce is sometimes regulated 
with reference to menses, and sometimes with reference to months, and 
sometimes it is regulated (that is, determined) by delivery. 

2843. (1943.) And ifthe husband divorces his wife whilst she is 
in her menses, it shall be obligatory on her to observe her Iddué for three 
full menses, and this particular one shall not be counted as constituting 
part of the Iddut (not being a full and entire one), just as it is not 
counted in (Istibrai or) considering whether the woman’s womb is pure 
or not; (that is, if a man purchases a slave girl, it is necessary for him to 
wait until she gets her menses, in order to see whether her womb is pure 
and free from fœtus; and if the purchase is made whilst she is in her 
menses, the particular menses counts for nothing). 

9844, (1944.) And if the marriage was invalid (or Fasid), aad the 
Kazee has effected a separation between the spouses, then, if the Kazee 
has effected a separation before the husband has had intercourse with the 
wife, it is not obligatory on her to observe the Iddut. And so (is the Iddut 
not obligatory) if the Kazee has effected separation after the (Khilwut or) 
retirement (if the marriage was invalid). And if the Kazee has effected 
separation after the husband has had intercourse (in a case of invalid 
marriage) it is obligatory on the woman to observe the Iddut from the 
time of the separation, and not from the time of the intercourse. 

So also if the separation has taken place without an order of the 
Kazee (that is, in a case of invalid marriage, in which the husband 
has of his own accord, without the intervention of the Kazee, effected 
the separation, if the separation has taken place before intercourse, 
Iddut is not obligatory; if the separation has taken place after retire- 
ment, it ia also not obligatory; but if it haa taken place after inter- 
course, it is obligatory from the time of the separation, and not from that 
of intercourse). 
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9845. (1945.) Andifthe divorced woman is a minor (who gets no 
menses) or is an Ayasa, (that is to say, a woman who has attained an age 
when she is past having menses) awd is a free woman, then her Iddué is 
three months. 1 


2846. (1946.) The learned lawyers have differed, as to what consti- 
tutes the limit of Ayaas (or age when the woman is past having menses): 
some of them have said that if the woman is fifty-five years of age and 
gets no menses, then she is an Ayasa, whether she is a Turkish woman 
(who has a strong constitution) or other than a Turkish woman: and the 
Fatwa is given accordingly. ۱ 

2847. (1947.) And a woman, who does not get her menses, is similar - 
to a minor, and she shall observe her Jddut reckoned by months. ۱ 


2848. (1948.) And if she (that is, a minor, or an Ayasa, that is, 
one who never gets her menses) is divorced on the first day of the month, 
she shall observe her Iddut for three lunar months. And if she is divorced 
in the midst of the month (that is, after the commencement of the month) 
then Aboo Haneefa, on whom be peace, says, that she shall observe her 
Iddut for three months, counting the numberof days, each month being 
taken to consist of thirty days; and his two disciples have said that she 
shall observe her Iddut, after the expiry of the remainder of the month in 
which she has been divorced, for two months according to the moon, and 
shall complete the first month taking it to consist of thirty days, and 
making up the number of deficient days in the last month. And cases of 
this kind are numerous. 


2849. (1949.) And if the woman, observing her Iddut on account of 
divorce, or on account of sexual intercourse from doubt, or on account of 
death, be pregnant, then her Iddut shall be the delivery, whether she 
was pregnant at the time the Iddut became obligatory, or she became 
pregnant after such obligation arose (e.g., when she becomes pregnant by 
Zina or in any other way). 


2850. (1950.) And if the pregnant woman (referred to in the pre- 
ceding paragraph) is delivered, then at the time when the major portion of 
the body of the child is out of the womb, the learned lawyers have held that, 
in ease the divorce was reversible, the right to make Rujaat (or to take back 
the wife) comes to an end (on acoount of the expiry of the Iddut) but it is not 
lawfal for her to marry (at that time, that is, whilst the major portion of 
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the body. of the child is out of the. womb) out of precaution (to allow the 
Iddut to expire.fully by the entire body of the child being brought forth). 


9861. (1951.). And if the woman (referred to above) gives birth to 
two children out of one womb, so that the space of time between their 
births is less than six months, her Iddué shall expire with the birth of the 
second child, and not with that of the first child. 


9852. (1952.) And if the woman who is observing her Iddut (on 
account of divorce or intercourse from doubt) is owned by somebody else, 
whether she be a slave (pure and simple) or a Moodubbura or a Mookatuba or 
an Oomm-i-wulud, and if she belongs to the class of women who get 
menses, then her Jddut in the case of divorce (from her husband) or in 
the case of sexual intercourse (by somebody else, arising from doubt), shall 
consist of two menses: but if she belongs to the class of women who 
(do not get menses but who) calculate (their Iddut) by reference to months, 
then her [ddut shall consist of one and a half months ; and if she is preg- 
nant, then her Jddué shall be her delivery from pregnancy. 


2853. (1953.) And an Oomm-i-wulud, who has been emancipated 
by her Moula (or master), or whose Moula is dead, shall observe Iddué for 
three menses (like free women). 


2864. (1954.) And if an Oomm-i-wulud has become unlawful to her 
Moula for any cause (e.g., kissing with desire his son) itis not obliga- 
tory on her to observe Jddut, until she is emancipated by her master, but 
the Moula shall lose the right to call her to his bed (Firash) on acoount 
of the unlawfulness (or Hoormut) ; so that if she gives birth to a child at 
(or after) six months from the time of the unlawfulness, the nusub of 
the child shall not be established in the Moula, as long as the Moula does 
not (make Dawout or) claim the child. 


2855. (1955.) A male slave of the Mookatub class, purchases his 
wife (that is, purchases the woman, who is his wife, but who had been a 
slave before, from her master), his marriage shall not become invalid 
(because the purchase enures to the benefit of his own master); and if 
the Mookatub is unable to earn his own freedom, then the slave (the said 
Mookatub) and his wife shall continue in their marriage state, because 
both of them become the property of the Moula; but if the Mookatub 
earns his freedom (i. e, earns money sufficient to get his freedom 
according to the stipulation with his master), and becomes free, his 
marriage shall become invalid (because now the slave has become a free 
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aan, and the woman becomes his property) but Iddut shall not be 
obligatory on the wife, because the woman becomes lawful to her hus- 
band by right of ownership (and, therefore, the husband shall continue to 
live with her, and there shall be no occasion for the 0۰ 


And if the Mookatub dies after purchasing his wife; then if he dies 
whilst he is incapable of earning his freedom, his freedom becomes void 
(that is, during the last flickering of life, it is to be held that on account of 
incapacity to earn his freedom, he has reverted to his original state of bond- 
age), and both the slave and his wife shall become the property of the 4 
therefore, the slave so dying is a man who dies leaving him surviving his 
wife who 18.8 slave of her deceased husband’s master), and, therefore, she 
shall observe Iddut for two months and five days (that is, half the time 
in regard to a free woman), whether her husband has had sexual inter- 
course or not. But if the Mookatub dies after satisfying what was stipu- 
lated for as the return for his freedom, then his marriage with his wife 
shall become invalid (or fasid), because he became free at the very last 
moment out of the moments of his life, and at that moment became the 
owner of his wife’s person (and the Nikah became cancelled); and there- 
fore if he had no sexual intercourse with his wife, then no Iddut is obli- 
gatory on her (because there is no Jddut when the marriage is cancelled 
without having been consummated ; and there is no Jddué on account of 
death, because the Nikah became cancelled before his death): but if the 
husband has had sexual intercourse with her, then, if she has given birth 
to a child by him, she shall observe her Iddué for three menses, because 
she is, in such a case, an Oomm-i-wulud, and becomes a free woman by the 
death of her master; but if she has not given birth to a child from him, 
then she must observe Jddut for two menses, because the marriage 
between them became (Fasid or) invalid before (her husband and master’s) 
death. 

2856, (1956.) And the Jddué consequent on the death of the husband, 
as regards a free woman, is four months and ten days. And it is reported 
from the Sheikh-ool Imam, the most respectable Aboo Baker Mahomed, 
son of Fuzul, on whom be peace, that his view was that the woman shall, 
observe her Iddut for four months and ten nights, because God the Most 
High has made use of the word ten in the male gender; and it is the plaral 
of nights which is spoken of by the use of the male gender (in the numbers 
such as, three, four, &c.), and the plural of days is spoken of by the use af 
the female gender (in the numbers such as three, four, &e.). Therefore, 

47 
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according to the view taken by the said Sheikh-ool Imam, the woman’s 
iddut gets increased by one night, and this view is more consistent with 
precaution. (See Volume I, page 10, Text 62 and 58 within brackets). 


2857. (1957.) And if the woman is a slave girl (belonging to some- 
body else) then her Iddut (after her husband’s death) consists of two 
months and five days. 


9858. (1958.) And if a woman is pregnant, then her Iddué (in the 
case of the death of the husband or of divorce, or in any other case) is up 
to delivery, whether she be a free woman or a slave girl. 


2859. (1959.) A boy (that is, an infant) dies, and his wife is preg- 
nant, and the pregnancy is visible (so that it is quite clear that she could 
not have conceived from her husband) her Iddut shall last up to her 
delivery reasoning from weak analogy (Istihsan) : and Shafei, on whom be 
peace, says, that such a woman shall observe her Iddut with reference to 
months (calculated from the husband’s death ; that is, she shall observe 
the iddut in regard to the husband’s death — the pregnancy being disre- 
garded. See Fatawai Alumgeeri, Volume I, page 715, last line citing from 
the Hedaya, nusub shall not be established in the husband) ; and that is also 
a tradition from Aboo Yusoof, on whom be peace; butif such a woman con- 
ceives after the death of her (infant) husband, then she shall observe her 
Iddut, according to months, according to the view taken by them (i.e. 
Aboo Haneefa, Mahomed and Aboo Yusoof). 


9860. (1960.) And a woman, whose husband is dead, and who has 
been divorced by her husband (that is, where the husband, before his death, 
divorces his wife), if she inherits to her husband, who has divorced her 
(that is, if the divorce was given while the husband was in the last extre- 
mity of sickness, and the divorce was prompted by the desire to disinherit 
the wife, and this case is called the case of Farr-bil-Talak, or, in other 
words, the husband runs away to avoid his wife getting the inheritance)— 
shall observe her Jddut for the longer of the periods prescribed on account 
of the iddut arising from divorce and death respectively; (¢.g., if the woman 
is in the habit of getting her menses, and gets the same regularly every 
month, then her iddut arising from her husband’s death is four months and 
ten days; but her iddut arising from the divorce by her husband is, 
under the circumstances, three menses; therefore the longer period is four 
months and ten days; and that shall be the iddut in the present case). 
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And the explanation of this matter is, that the woman shall observe 
the iddut for four months and ten days (which is the iddut for death) so 
that there should be three menses in the said period; so that if she has ob- 
served her iddué for four months and ten days, and does not get her menses 
(that is, does not, within the said period of four months and ten days, get 
menses at all, or does not get three menses) then she shall observe her 
iddué as long as she does not get three menses (this is an instance where 
the iddut of divorce is the longer of the two itdduts): but if she gets 
three menses before the completion of four months and ten days, then her 
tddué shall not expire until the period of four months and ten days shall 
have expired. 

And Aboo Yusoof, on whom be peace, says, that the iddut of the wife 
of a Farr (or running away) husband, expires with three menses. 

And we shall presently discuss the cases, of Farr in a separate sec- 
tion. (See paragraph 2017, &c.). 

2861. (1961.) So also when a man divorces one of his two wives 
particularising the one divorced, after having had intercourse with them, 
and both of them belong to that class of women who get menses; and 
the husband then dies, and it cannot be found out which wife was 
divorced as aforesaid (there being a dispute as to which of them was 
named or pointed out and particularised at the time of the divorce), it is 
obligatory on each of them to observe the Iddut for the period prescribed 
for the death of the husband, such that three menses must also be com- 
pleted within that period. 

2862. (1962.) Soalsoif the husband, whilst in health, divorces 
thrice one of his two wives, without particularising the one divorced, and 
then dies before he could explain himself (to which wife the divorce 
applied), it is obligatory on each of them to observe the Iddué of death, 
so that three menses must also be completed within that Iddut. 

2863. (1963.) So also if the husband says to his two wives, 
“One of you two is divorced thrice,” and afterwards, when he is in a 
state of sickness (murz), he explains which of the two he had divorced, 
and dies before the expiry of the 1024 of the wife divorced ; it is obliga- 
tory on her to observe her Iddué for a period of four months and ten days, 
so that three menses must also be completed. (See paragraph 1960.) 

2864. (1964.) Two Idduts can conjointly expire within one and 
the same period, according to us (i.e, Aboo Haneefa, Mahomed and 
Aboo Yusoof), whether the two Idduts are of the same kind (e.g., when, 
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for instance both are to be reckoned with reference to menses), or are of 
different kinds (6.g., when one 744+ is te be reckoned with reference to 
menses, and the other with reference to months) : an example of the first 
(.e., where both Idduts are of the same kind) is this :—When a divorced 
woman (whose Iddut is three menses) has got one menses (and two more 
remain for her to complete) and she then marries another husband 

(which she ought not to do, because she should wait for the expiry 

of the full term of her Iddut, and the marriage on account of this defect is 
invalid or Fasid) who has sexual intercourse with her, and then separation 
is effected between them (and the Jddut consequent on separation in a Fasid 

marriage is three menses) and then after such separation she gets two 

menses; it is competent to the second husband now to marry her (law- 

fully), in consequence of the expiry of the Iddut regarding the first 

husband (here thera is Tudakhool or merger in regard to two menses) ; 

but it is not competent to a different man (or stranger) to marry 

her until she gets three menses from the time of separation, on 

account of the Iddué for the second husband being still due in 

regard to a different man. (Here both Idduts are of the same class, 

being with reference to menses; the Iddué from the firat husband is 

three menses, and that from the second husband is also three menses; 

one of the menses due on account of the Iddut of the first husband had 

already expired when the second marriage took place; and after the 

separation by reason of the invalidity of the second marriage, two more 

menses remained to complete the first Iddut, and after those two menses the 

first Iddut became complete: but by this time two menses due to the Iddut of 

the second marriage have also elapsed and have become merged or made 

` Tudakhool in those two menses; and these two menses shall be considered 

as part of both the Idduts; so that the result is, that after one more 

menses, the. woman becomes absolutely free to marry any man: and 

after the expiry of three menses from the divorce by the first husband, 

the whole of the Jddué from that husband expired and two menses out of 
the three due to the second husband also expired, and at this time, the 
second husband could marry her, because she had completed the Iddut 
due to the first husband and was within that due to the second husband ; 
but the man on whose account a woman is observing the Iddut can always 
marry her within that Iddut, and therefore he, the second husband, could 
marry the woman before the expiry of one more menses, but a stranger 
could not marry her unless one more menses expires). 
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Bat if the divorce given by the first husband was reversible (in the 
case mentioned above), it is competent to the first husband to make 
Rajaat, or to revoke the divorce, before she gets the two menses after the 
second husband separates from her, because at such time, the woman is still 
in her Iddué (from the first husband), but he shall not have sexual inter- 
course with her until the expiry of the Iddut due to the second husband. 
(Here also there is a merger or Tudakhool in regard to two menses). 

But if the wife gets all three menses after the separation from the 
second husband (that is, if the woman immediately after being divorced 
by the first husband marries a second husband before she has menses, and 
he also separates from her, and the woman then gets three menses) then 
both the Iddués shall expire at one and the same time. 

And the illustration of the second class (that is, where two Idduts of 
different kinds expire at the same time) is this :—a woman’s husband dies ; 
then another man has sexual intercourse with her from doubt, both the 
Idduts shall expire (as follows, viz.), the first Iddué shall expire after four 
months and ten days, and the second ۲0۵۶ shall expire with three menses 
which the woman has (if at all) seen (or gets) in those months (that is, if 
she gets three menses within that period, the second Jddué shall also 


expire). 





ALTERATION OF IDDUT. 


SscTION ۰ 


ON THE TRANSFER OF IDDUT, (THAT 18, THE ALTERATION OF IDDUT OF 
ONE KIND TO ANOTHER). 

2865. (1965.) When an infant wife, divorced by her husband, is 
observing her Iddut (which is to be reckoned by months), and she attains 
her puberty (that is, she gets her menses) in the midst of her Iddut, she 
shall recommence her Iddut, and observe the same for three menses, 
whether she was irreversibly or reversibly divorced. 

2866. (1966.) So also in the case of an Ayasa (who has attained 
the age when the menses cease) if she is observing her Iddut, (which is 
to be reckoned by months, and which consists of three months), and if 
some of the months have expired, and if she then gets her menses or 
becomes pregnant (e.g., where the Talak is bain, and she being a 
Mubtoota, the husband has intercourse with her from doubt), she shall 
recommence her Iddut for the future, so that in the case of the menses 
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she shall observe Iddut for three menses; and in the case of the preg- 
nancy, she shall be in her Iddut until she is delivered. 


2867. (1967.) And if a divorced woman is observing her Iddué, and 
has finished one or two menses, and then her menses cease, she shall not be 
relieved of her Jddué until she becomes an Ayasa (or reaches the age 
when there is no further hope or likelihood of menses); and when she be- 
comes an Ayasa, she shall recommence ber Iddut for the future, reckoning 
the Zddut by months. See paragraph 15465. 


2868. (1968.) And if an Ayasa observes her Iddut, reckoning the 
same with reference to months, and completes the Iddut, and marries a 
second husband, and then gets her menses, or gives birth to a child, then, 
according to those who take the view that a certain age is fixed for an 
Ayasa, and that the blood, which is seen after that age is not menses, the 
woman’s marriage with the second husband shall not be (Fasid or) invalid; 
(because the Jddut had expired before the second marriage, according to 
the rule laid down for the Iddué of an Ayasa woman) : but according to those 
who take the view that no age is fixed for an dyasa, * ۷ * * 
* * ٭؛ * # *» ے٭ے % % % ےج‎ , the marriage 
of the woman with the second husband shall be invalid (because it turns 
out that it was wrong on her part to reckon her Iddué by reference to 
months, and that she ought to have observed her Iddut according to 
menses). 


2869. (1969.) A man divorces his wife, who was the slave girl (of 
another) و‎ the wife then, whilst in her Jddut, is emancipated by her 
master : then if the divorce was reversible, she must complete the Iddué 
prescribed for free women, according to us (that is, Aboo Haneefa, 
Mahomed and Aboo Yusoof); because her circumstances ۵ improved, 
that is, (her status has improved in degree) whilst the marriage with her 
husband was still continuing (in consequence of the Talak having been 
Rajue): and in the case of an irreversible (or bain) divorce, her Iddué shall 
not be increased by reason of her emancipation. But according to Shafei, 
on whom be peace, her Iddut is not altered in either of the two cases 
mentioned above. ۱ 

2870. (1970.) And if the husband of a female slave dies, and she is 
emancipated during the [ddut prescribed on account of husband’s death, 
(which Jddut is half of four months and ten days) then her Jdduf, 
which consists of two months and five days, shall not be altered, just 
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as the Iddué is not altered by reason of emancipation in the case of an 
irreversible divorce. See paragraph 1969. 


2871. (1971.) And in the case of a free woman, who has been divor- 
ced, and whose husband dies during her Iddut: if the divorce was reversible, 
then her Jddut shall be altered (from one of divorce) to one of death; but 
if she was irreversibly divorced, then, if she does not inherit from her 
husband (that is, if her husband had, in health, divorced her, and the 
relationship of husband and wife had been completely cut off), then her 
Iddut shall not be altered into one of death; and if she inherits from 
her husband (thus shewing that she was still his wife at his death) then 
she shall combine together the months and the menses (that is, she shall 
observe the Iddut both by reference to months and by reference to 
menses, and shall observe the longer of the two periods. See para- 
graph 1960). 


9872. (1972) When a woman, whose husband is dead, is delivered 
of a child more than two years from the date of her husband’s death, 
(thas shewing that the husband could not have procreated the child), 
then her Iddué shall be held to have expired at a time six months and a 
little more before delivery (so as to make the pregnancy referable to 
another man), and she shall be considered as if she had married another 
husband after the expiry of the Iddut, and had become pregnant by the 
second husband. ۱ 


[Nore.—This case is cited in the Bahur-ool Raik, Volume IV, 
page 148, in the very words of the text here given, without any 
reason having been assigned for the rule. The peculiarities. of the 
ease are Obvious: but the case is possible in the following ways — 
Suppose the husband dies, and the wife discovers no signs of preg- 
nancy ; then her Jddué is four months and ten days; suppose within 
the four months and ten days she discovers signs of pregnancy, then that 
discovery shews that the Iddut from the beginning ought to have been 
the Iddut of delivery, and the Iddut shall be considered to be the period of 
delivery ; and if the delivery takes place within or at two years from the 
husband’s death, the period of delivery shall be the Tddut; but if the delivery 
takes place more than two years after the husband’s death, then, inasmuch 
as the period of gestation does not extend beyond two years, and is not 
less than six months, it must be held that this delivery was not the period of 
the Iddet of the husband’s death, and it must also be held that the 
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pregnancy, which she declared within the four months and ten days, came 
to an end at some time afterwards, and that there was a fresh pregnancy 

referable, no doubt, only by a charitable construction, to a lawful origin; the 

time when the first pregnancy came to an end not being known of a certainty, 

you must allow the lowest time for the conception, and make the Jddut of 

the death of the husband expire just before that; the lowest time is a 

trifle more than six months calculated back from delivery. Other possible 

ways for the case are also imaginable. The above reasons may be 

assigned in support of the view taken by Kazee Khan. But it is laid down 

in the Futh-ool Kadeer in Volume II., page 836,—That the pregnant 

widow’s Iddut is the delivery, if the delivery takes place within two years of 
the death of the husband; but if the delivery takes place more than two 

years after the husband’s death, then it is certain that there was no concep- 

tion at the death of the husband, and, therefore, her Iddut should be 

counted with reference to months, and not with reference to the time of 

delivery. This is the rule when the husband is an adult on his death ; but 

if he is a minor and an infant, and the delivery takes place within two years, 

then Aboo Haneefa and Mahomed hold that delivery shall be her Iddut, 

because she comes within the rules laid down in the Koran regarding the 

Iddut of the wives, whose husbands die whilst they are pregnant; but 

Aboo Yusoof says that her Iddut shall be taken to be regulated with 

reference to months. But all the three Imams hold that the child’s 

nusub shall not be established in the infant husband, because ۴ ۴ * 

* * * * —in the infant, and, therefore, it is not conceiv- 

able that the conception could be from him.” In the Moosullum-ool 
Suboot, page 586, Nuwul Kishore’s edition, the following reasoning is set 
forth in the matter of nusub. In the portion of the work devoted to 
Kyas or analogy, Kyas of the class called Moorsul is defined, and that is 
where the reason for the command appears in the command itself, but you 
cannot take the reason for the purpose of varying the command ; as for in- 
stance, Kuffara or penitence for making “har, or comparing one’s wife with 
his mother’s back is, according to the Koran, either to emancipate a slave 
or, if he is unable to do that, then to observe continuous fast for two months 
or, if he is unable to do that, then the Kuffara is to feed sixty poor persons. 
The reason of the rule is that the command is Zajir or preventive in its 
effect by causing privations or mushukkut to the individual who would be 
deterred, in future, by these very privations from acting similarly: but the 
mushukkut or privations must not be taken to justify an individual, who has 
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the ability to emancipate a slave, instead of emancipating a slave, to prefer 
to fast for two months: therefore although Kyas requires that mu- 
shukkut being found in both the courses of action pointed out, either of 
them could be adopted at the will of the individual, but the Nuss-i-Koran 
avoids and prevents that analogical reasoning. So also the reason or 
illut for the establishment of nusub of a child ina man is that the child 
is really or Hukeekutun born of * * * ٭‎ the 
man: this reason requires that the man, who causes the conception of a 
child in a woman, although she might be in the firash of another, 
should have the nusub of the child established in him, but Nuss or 
express text have avoided this reason; because the prophet of God has said 
والولد للفرای و للعاهر العجر‎ that is, “the child is for the Firash” or, in other 
words, follows the bed, “and that for the Zanee, or adulterer, there is pre- 
vention of nusub:’? Aboo Haneefa has, therefore, held that the child born of 
a woman in the east, the husband being in the west, shall belong to the 
husband, and shall not belong to the man under whom the woman is; be- 
cause the woman is not his rash ; on the other hand, he is the Ahir or 
Zanee. Then—See Futh-ool Kadeer, Volume II, page 335, and page 
336, line 14,—in the case of an infant husband, the nusub of the child shall 
not be established in such a husband whether the woman gives birth within 
or beyond two years of her husband’s death; because an infant hag * ۴ 
* * and, therefore, it is impossible to imagine tbat he could cause 
conception; and when you assume that by Kuramut or otherwise the 
infant could cause conception, then you admit that the infant is not an 
infant, and Kuramut cannot be assumed for the purpose of nullifying 
the ordinances of the Shera, which declare, for instance, that a boy 
before twelve years is an infant, not having the capacity * * * 
¥ * whereas in the case of a Mujboob it is possible to conceive that 
+ * 0 4# 


2873. (1973.) An Oomm-i-wulud’s master dies whilst she 18 ۰ in 
the marriage of another man: it is not obligatory on her to observe 
the Zddut for the master’s death; and if her husband divorces her after 
her master’s death (when she becomes free by reason of her status as an 
Oomm-it-wulud), she shall be obliged to observe the Iddué (of divorce) 
prescribed for free women. 


2874. (1974.) And if the master, who has given his Oomm-i-wulud 
in marriage to a man, emancipates her whilst she is in her Iddué on 
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account of a reversible divorce, then the woman’s Iddué (on account 
of the said divorce) shall be altered (into one prescribed for a free woman, 
because she gets her freedom before the marriage relation is completely 
at an end); butif the divorce was irreversible (or bain), then the Iddut 
shall not be altered (because she receives her freedom after the relation- 
ship completely comes to an end). 


2876. (1975.) But if the Iddut consequent on her (the said Oomm-i- 
wulud’s) divorce (whether Rujue or Bain) expires (and by reason of the 
expiry of the Jddut, she becomes lawful to her master), and then her master 
dies, (and his death makes her free, she being his Oomm-i-wulud), it is 
obligatory on her to observe the Iddut of her master for three menses 
(because after the divorce, she again became lawful to her master, who 
might have had connexion with her, and she must, therefore, observe the 
Iddut). And Shafei, on whom be peace, says, that such Iddut consists of 
one menses (because a single menses is sufficient to show absence of preg- 
nancy). But if she does not get her menses, then her Iddué for her 
master’s death is three months (without any difference of opinion). 
And if she is pregnant, then the Iddut for her master’s death is the 
time of her delivery. ۱ 


2876. (1976.) And if the said Oomm-t-wulud (as in 1975) kisses 
with desire her master’s son (by which she becomes unlawful to her 
master, and this unlawfuluess renders it necessary for her to observe J/ddut, 
and such Jddut would, if the master continues to live, be that of a 
female slave), then in case the master dies (after the unlawfulness has 
arisen) the same rule holds good (as regards her Iddut as in 1975). 


2877. (1977.) And if the Oomm-t-wulud’s husband and master both 
die, so that the space of time between their deaths is less than two months 
and five days, and it cannot be ascertained which of the two died first, she 
shall observe her Jdduét (as a matter of precaution) for four months and 
ten days (because if the master died first, the woman would become free, 
and her Jddut would be four months and ten days on account of her 
husband’s death); and if between their deaths the intervening space of 
time is two months and five days, or more (and it does not appear who died 
first), then she shall observe her Iddut for four months and ten days and 
three menses (because if the husband dies first, the wife’s Iddut would 
be that of a female slave, viz., two months and five days, and the master 
having died more than two months and five days after ber husband’s 
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death, she had become lawful to her master after the expiry of her 
Iddut of two months and five days; and having become lawful to:thé 
master, she must observe the /ddut after her master’s death ; and she having 
become a free woman by her master’s death, thé /ddut-is three ۰ 
If the master dies first, then the Oomm-i-wulid becomes a free woman < 
and the husband’s subsequent death would bring on the wife the liability to 
observe Jddut for four months and ten days. If it cannot be ascertained 
who died earlier, the longer of the two Jdduts shall be aron and: — 
is four months and ten days plus three menses): 

And if the time that intervened between their deaths cannot at all 
be ascertained, then the Jddué of death and three menses- shall-be added 
together according to the view taken by Aboo Yusoof and Mahomed; 
on whom be peace; but Aboo Haneefa, on whom be peace, says, that she 
shall observe her Jddut for four months and ten days, and there is no 
condition of menses in this 7ddut (that: is, in addition to four 8 
and ten days, it is not necessary for her to observe le 2 9 
menses also). 

And if there has been a reversible divorce, and the master then-dies, 
then also the above rule holds good, and the woman shail not inherit‘to her 
husband (because the case is that the husband of an Oomm-i-wulud has 
divorced her reversibly, and then after the divorce the master. 018: the 
husband also dies after the divorce, but who died first cannot be, -ascer- 
tained : what shall be the rule in this case as regards inheritance? If 
the husband had died first, the wife would have still been a slave, and the 
Iddut for the husband’s death would have been two months and five days, 
and she would have been bound to observe this Iddut, the divorce being 
Rujue, and she would have certainly not inherited to the husband, she 
being a slave girl: if the master had died first, then his death would 
have made her free, and her Iddut on-her husband’s death after a Rujue 
divorce would have been the Iddut obligatory on a free woman for her 
husband’s death, and that Iddut is four months and ten days, and she would 

have inherited to her husband to a certainty having been a free woman 
at her husband’s death. Therefore, when it cannot be known whether 
the master or the husband died first, then there arises a doubt as to what 
sort of Iddut she shall have to observe—whether that of a Hoora (i.c., a 

free woman) or that of a female slave; and therefore the Iddut shall be the 
longer period so as to make it certain that the Jddut has' expired? and then 
arises a doubt whether she shall inherit to her. husband or. not; ‘but 
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inasmuch as inheritance is not established when there is a doubt, the 
woman shall not inherit). 


2878. (1978.) And sometimes four Idduts become obligatory on a 
woman ; that is, when the husband pronounces a reversible divorce on his 
infant wife, who is the female slave of somebody else: she must (I) 
observe her Iddut for a month and a half (because she not being capable of 
menses and being a slave, her Jddut is half of that of a free woman who does 
not get menses, and whose Jddut is three months; if the female slave gets 
her menses her Jddut would be two menses) ; and if she attains her puberty 
(and gets her menses), during the Jddut, then her Iddut (arising from 
the same cause, viz., the reversible divorce) shall be altered (from one 
month and a half) to two menses (this is Iddué No. II); then if her 
master emancipates her during the Iddut, then her Iddut (arising from 
the same cause, vizs., the aforesaid reversible divorce) shall become three 
menses (this is, Iddut No. III); and if the husband, who has divorced 
her, dies during the Iddut, then her Iddut shall be altered into a period of 
four months and ten days (this is Iddut No. IV). 


2879. (1979.) When a Kitabya woman is the wife of a Moslem, her 
Iddut is like the Iddut of a Moslem woman in case of divorce by the husband 
or his death; that is to say, the free Kitabya woman is like the free 
Moslem woman; and the Kitabya slave woman is like the Moslem slave 
woman. 


But if the Kitabya woman is the wife of a Zimmee, then there is no 
Iddut obligatory on her in the event of the death of her husband or Firak 
(that is, separation) from him, according to the view of Aboo Haneefa 
on whom be peace, except when she is pregnant, in which case she shall be 
prevented (or kept back) from her (new) husband (if she has married any- 
body) until she is delivered; and Aboo Yusoof and Mahomed, on whom be 
peace, say, that she is obliged to observed Iddut. 


2880. (1980.) And a woman (originally an infidel) who leaves (or 
makes Hyrut from) the Dar-ool Hurub (as a Moslem, leaving her husband 
behind as an infidel —that is, the woman is a Moohajera), shall not be 
obliged to observe Iddut. 

2881. (1981.) A man admits that he divorced his wife five years 
ago; then if the woman falsifies him as regards the time stated by the 
husband, or says, °“ [ do not know (when he divorced me);” she shall 
be obliged to observe the Jddut from the time of the husband’s admission 
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(because the divorce shall be considered as having been given on the date 
of the admission); and the woman shall be entitled to maintenance and 
residence; but if the woman confirms the husband’s statement regarding 
the time, then itis stated in the Asul, that it is obligatory on her to observe 
the Iddut from the time of the divorce (that is, she shall reckon the Iddut 
from the time the divorce is alleged to have been given; and if the 
Iddut has expired, she can marry at once; if not, she must complete what 
remains to be completed) ; and in the Fatwa it is laid down that she must 
observe the Iddut from the time of the admission (by the husband); and 
(therefore according to the Fatwa) the effect of confirmation by the woman 
of her husband’s statement does not appear except in avoiding the right of 
maintenance (that is, when the woman confirms the husband’s statement 
regarding the time of the divorce, then she shall observe Iddut from the 
time of the husband’s admission, but she shall not get maintenance; but if 
she falsifies him, she shall observe Iddut from the time of the admission, 
and she shall get maintenance). 

2882. (1982.) When a free woman, who has been divorced, admits 
that her Jddut, reckoned with reference to menses, has expired, she 
shall not be confirmed in her statement, unless two months have expired 
from the date of divorce (because it is possible for three menses to expire 
in two months) : and this view is correct. ۱ 

2883, (1983.) When a woman receives intelligence of the fact that 
her absent husband has divorced her, or of the fact of the absent husband’s 
death, her Jddut shall be considered from the time of the death and 
the divorce according to us (that is, Aboo Haneefa, Mahomed and Aboo 
Yusoof), and not from the time of the intelligence. 

2884, (1984.) A man says to his wife, with whom he has had inter- 
course, “ Koollwma, or as often as thou shalt get menses and become pure, 

thou art divorced;”’ and she gets three menses (and the effect is that 
three divorces shall be caused): her Iddut shall commence from the first 


divorce. 
Iddut of 2nd Divorce. 
|  م‎ — — — 
Ast Divorce 2nd Divorce 3rd Divorce 5 
ر تحت‎ 
Menses [...............l.......... الل‎ E IV ......... وی رد‎ VI 


— — — ر‎ 
Iddut of 186 Divorce. Iddut of 8rd Divorce. 

2885. (1985.) When the wife of an absent husband receives intelli- 

gence Of his death from one man, and intelligence of his being alive from 
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two men, then, if the man who informs her of his death, gives testi- 
mony that he saw the husband’s death or his funeral, and if he is a just 
man, it is competent to the woman to observe Jddut, and to marry ; this is 
when the two men (who bring intelligence of the husband being 
alive) do not state the date (when they last saw him alive); but if they 
state the date, and the date when they saw the husband alive is after (the 
date when the other man says he saw his death or funeral), then their 
testimony is preferable. 


2886. (1986.) A man marries a woman and has sexual intercourse 
with her; he then says, “ I made an oath in the past that, ‘if I ever marry 
a Syeeba, she is thrice divorced,’ but I did not know that the woman was 
a Syeeba:”’ divorce shall be caused by his admission ; then if the woman 
confirms him (in the fact that she is a Syeeba), she shall be entitled to half 
of the dower by reason of the divorce (which occurred as a consequence of 
the condition) before sexual intercourse, and she shall also be entitled to 
her proper dower on account of sexual intercourse (from doubt arising 
from the circumstance that he believed her to be his wife whereas she was 
not on account of the divorce having taken place), and she shall be obliged 
to observe 00۶ on account of such sexual intercourse, but she shall not be 
entitled to maintenance, because the woman has (by her statement in effect) 
confirmed the husband as regards the occurrence of the divorce before sexual 
intercourse (because there is no Iddué here from divorce, inasmuch as the 
woman was ghyr mudkhool biha, that is to say, one with whom there was no 
sexual intercourse before the time of the divorce, and, therefore, there is no 
right to maintenance); but if the woman falsifies the husband in his oath 
(that is, she says, “ your oath has not resulted in my divorce, because 1 
was not a Syeeba”), then she is entitled to one dower, and she shall be en- 
titled to maintenance; because the woman says that the divorce was 
(only) caused upon her by the admission (or allegation) of the husband 
after sexual intercourse (that is, she says, ۴۴ there is no valid divorce be- 
cause I was not a Syeeba, but the divorce has only been caused by the 
husband’s admission or declaration made after intercourse,” and, therefore, 
the divorce takes effect after sexual intercourse, i in which case the dower 
becomes payable, and there is a right to maintenance). 


2887. (1987.) A man divorces his wife thrice, and when she has 
observed her Iddué for two menses, he has sexual intercourse with her by 
compulsion; then if the husband has sexual intercourse whilst denying 
having divorced her, it is obligatory on her to observe a full Tddut to be 
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commenced afresh (because she knew for certain that he had divorced her 
thrice, and therefore there is one ۲۵0۸ of divorce; and the husband 
having forgotten the divorce, has intercourse with her, and this intercourse 
is from doubt, and, therefore, there is another Iddut obligatory by reason 
of intercourse from doubt: there was Tudakhool in one menses) ; and if he 
admits the divorce and (still) has sexual intercourse with her by. way of 
Zina, then she shall not observe an Iddut in full in the future (that is, a 
fresh Iddut shall not be observed ; because there is no 100141 for Zina). 


2888. (1988.) So also if a man gives his wife an irreversible 
(bain) divorce, or gives her three divorces, and then remains with her for 
a time ; then if he so remains, whilst denying the divorce (and the woman 
has no proof of divorce), her Iddué shall not expire (whilst he remains 
with her) ; but if he so remains with her, whilst admitting the divorce, 
then her Iddué shall expire (with the expiry of three menses). 


2889. (1989.) A man divorces his wife thrice, and conceals the fact 
from the people, and when the woman has had two menses, he has sexual 
intercourse with her, and sha becomes pregnant, and he then admits having 
divorced her, she shall be entitled to maintenance until she is delivered ; 
(because after the divorce, although it was concealed, three menses 
would have put an end to her Iddut, but the intercourse took place within 
that time, and, therefore, the intercourse was from doubt which created 
the obligation of Iddut, and the conception extends that Iddut up to the 
time of the delivery). 


2890. (1990.) A man divorces his wife thrice, and then she marries 
another man at once, and the second husband has sexual intercourse with 
her, and then separation is effected between the woman and the second 
husband (the marriage being invalid as having taken place within the 
Iddut): the woman shall be bound to observe her Jddué for three menses 
on account of both the husbands (and there shall be Tudakhool or merger 
in all the three menses) but her maintenance and residence shall be on the 


first husband. 


Contrary to the case of a woman (who is) in a subsisting marriage 
(that is, who is not divorced by her husband), who marries another man, 
and the second husband has sexual intercourse with her, and then 
separation is caused between her and the second husband; in this case 
the first husband shall not be bound to maintain her as long as she is in 
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her Jddut (from the second husband, whose marriage with her was void 
but there is liability to Jdduton account of shoobah-i-Akd, which rendered 
the intercourse as one from doubt); because when she gave herself in 
marriage to the second husband, and the liability to Iddut from the 
second husband became obligatory on her, she became (as regards the 
first husband) rebellious (Nashtza) ; and, therefore, she is not entitled 
to maintenance (from the first husband). 


But as regards the woman (as in the first case) who became com- 
_ pletely separated (mubtoota), it is not her act in giving herself in marriage 
during the Jddut that prevented the husband from having 260688 to her, 
bat the triple divorce already given by the husband prevented such access 
before she married the second husband ; (so that, even if she had not married, 
she would not have been in a position to receive him). 


2891. (1991.) A man marries a woman by way of an invalid 
(Fasid) marriage, and has sexual intercourse with her, and separation is 
caused between them: she shall be obliged to observe Jddut for three 
menses from the time of the separation. 


2892. (1992.) A female minor attains her puberty; (the rule for 
a girl attaining puberty is when she gets menses or when she has emission 
or Ihtilam or when she conceives): she then sees blood for one day, and 
the blood then ceases, so that one year expires (the rule being that blood, 
to constitute menses, must appear or be seen for three days, but if less, then 
it is not the blood of the menses, butis due to sickness); her husband then 
divorces her: she shall observe Jddut for three months; because if blood 
does not continue for three days, it does not amount to menses, and the 
woman, therefore, continues to belong to that class of women who reckon 
their Iddut by reference to months. 


[Norr.—See Fath-ool Kudeer, Volume IT, page 349, and Rudd-ool 
Moohtar, Volume II, page 1026. Ifa man gives a Rujue or reversible 
divorce to his wife, and she gives birth to a child within two years 
from divorce, not having, in the interval, made any admission that her 
Iddut had expired; then the nusub of the child shall be established in the hus- 
band, and he shall not be held to have made Rujaat or revoked the divorce; 
because the conception is referable to a time before divorce. If she gives 
birth toa child in more than two years or in twenty years from the time of 
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the divorce, without having made any admission in the meanwhile that her 
Iddut had expired, even then the nusub of the child shall be established in 
the husband, and it shall be held that she isa Moomtuddut-ool-Toohur (or a 
woman, who has long intervals of menstruation) ; because the lowest period 
of purity or freedom from menses is fifteen days, and there is no limit 
to the longest period of such purity, so that the longest period might be 
ten years or more: and it shall be held that she gets her menses at very 
long intervals, and that her Iddut, which consisted of three menses, was 
very long in duration, and that her husband had intercourse with her in 
one of such intervals during the Tddut, and that the child was conceived at 
a time which was between six months and two years, calculated back from 
the date of the birth; and that the husband having had intercourse after a 
reversible divorce during the period of Iddut, he has revoked the divorce. 
This shews that when the period of Iddut is counted with reference to 
menses, there is no limit to that period, and the period might expire in 
two or three months, or more: it may take ten or twenty years to expire. 
If she were to get her menses once, and were not to get it afterwards for 
some time, it does not follow that she would have to reckon her period of 
Iddut with reference to months, and not with reference to menses; on the 
other hand, her Iddut must be with reference to menses as long as she 
does not reach the age of Ayas, which is fifty-five years]. ۱ 


2893. (1993.) A man divorces his wife, and then compromises with 
her for something on account of her maintenance during the period of the 
Iddut ; then if her Iddut is to be reckoned with reference to months, the 
compromise shall be valid ; because (in that case) the time of the Iddut is 
known. But if her Iddut is with reference to menses, then the compro- 
mise shall not be valid; because the period is not known: and it is not 
possible to render (or to construe) the compromise as a release on behalf 
of the woman in regard to some portion of her maintenance; because 
release from (even the whole of the) maintenance after divorce is not valid, 
jast as it is not valid whilst the marriage lasts. l 


2894. (1994.) And if a (divorced) woman compromises, after having 
become (bain or) completely separated from her husband, for something in 
lieu of the hire for suckling the child, then the compromise is valid. 


2895. (1995.) And if a (divorced) woman compromises with her 
husband, in lieu of her residence, for dirhems (or for anything else), the 
49 
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compromise shall not be valid (that is, such a compromise is not at all 
valid, residence being the right of God). 
God knows best. 


Section III. 


ON WHAT IS FORBIDDEN (OB UNLAWFUL) TO THE (MOTUDDA OR) WOMAN: 
WHO IS OBSERVING HER IDDUT. 


2896, (1996.) A free Moslem woman, observing her Iddut of divorce 
or of separation, but not of death, shall not go out of her house in the 
night or day, except, when necessary, on account of fear of the house 
tumbling down or catching fire, or of danger to property. 


2897. (1997.) And a woman, who is observing her Iddut on account 
of her husband’s death, shall go out of the house at day time for her 
necessities connected with maintenance (because she must earn her own 
maintenance in this case, but in the case in 1996, the maintenance is 
generally obligatory on the husband). 


2898. (1998.) And she (that is, the woman who is observing her 
Iddut on account of her husband’s death), shall not pass her night except 
in the room of her husband (that is, in the room assigned to her by her 
husband). And it is reported from Mahomed, on whom be peace, that it 
is competent to her to pass her night (or time) in a room different from 
that of her husband for less than half the night (that is, in an adjoining 
room or a room close by, for the sake of company). And what is con- 
sidered proper in this matter (that is,in the matter of the room where 
she must pass her night and complete her Jddut) is the place where she 
used to reside before separation. 


2899. (1999.) But as regards a woman, whose husband is dead, 
if the share she receives by inheritance in her husband’s house, is 
eufficient for her, then she shall reside in that share; and if amongst the 
husband’s heirs, there is one who is not (Muharim or) unlawful to her 
(as regards marriage), then, if it is possible for her to seclude herself 
from him, or to put up a screen between her and that heir, then she shall 
reside in her share; but if her share is not sufficient, then it shall be com- 
petent to her to go out of the house for such necessity (thatis to say, to 0 
out and seek for another residence): so also if she entertains fear about 
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her (Muta or) furniture (and property) in her husband's house, which she 
has received as her share. But she shall not afterwards go out of the 
house to which she may have removed. 


2900. (2000.) And if the husband divorces his wife whilst she is 
living with him in a tent, and the husband goes about from place to place 
for grass and water, then, if there is no clear harm to himself or to his 
property, he shall leave her (during his temporary absence) in that place 
that is, ia that tent); and it shall not be competent to him (in that case) to 
take her along with him, and it shall not be competent to her to remove 
from that place (that is, from that tent). But if he apprehends clear 
(positive) harm to himself or to his property by his leaving her in that 
place (or tent), then it shall be competent to him to remove her (and 
take her with him) on account of such necessity. 


2901. (2001.) When a woman is observing her Iddut (on account 
of her husband’s death) in a house in which there is nobody with her, 
and she has no fear of thieves or neighbours, but she is afraid on account 
of death having taken place (that is, superstitious fear) ; then, if the fear 
is not very intense, it shall not be competent to her to remove from that place ; 
because (only) slight fear is equivalent to a feeling of loneliness (wuhshut) ; 
but if the fear is intense, it shall be competent to her to remove from that 
place; because if she were not to remove (notwithstanding this), there 
might be danger of her losing her understanding or the like. 


2902. (2002.) A woman obtains Khoola from her husband in consider- 
ation of the maintenance for the period of her Iddué, and she is under the 
necessity of earning her maintenance: the learned lawyers have entered 
into a discussion in this matter; some of them have held that it shall be 
competent to her to go out of the house like a woman whose husband is 
dead (and who must earn her own maintenance); whilst others have held 
that it shall not be competent to her to do so; and this view is the 
approved one, because she has, of her own accord, rendered her right void 
(by giving up her right to maintenance for the purpose of obtaining the 
Khoola) ; and it shall not, therefore, be competent to her to advance the 
same (that is, the necessity for earning her maintenance) as an excuse. 

2903. (2008.) A woman, who is observing her Iddué shall not 
undertake a journey for the purpose of making a pilgrimage, or for any 
other purpose; and her husband shall not take her on his journey accor- 
ding to us (that is, Aboo Haneefa, Mahomed and Aboo Yusoof); but 
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Zoofur, on whom be peace, says, that in case of a reversible divorce, it 
shall be competent to the husband to take her with him on his journey. 
2904. (2004.) But if the husband takes her (i.e.,a wife divorced 
reversibly) along with him on his journey, without intending revocation of 
the divorce, then the husband shall not be held to have revoked the divorce 
(by the mere fact of his having taken her along with him on his journey). 
But if he takes her along with him on his journey, having cited 
witnesses to his revocation of the divorce, it shall be competent to him 
to take her along with him on his journey (because he has revoked the 
divorce; and a man intending to revoke the divorce should conform to 
this course; beeause otherwise there is no presumption of revocation 
from the mere fact of his having taken the wife with him on his journey). 


2905. (2005.) And if the husband takes his wife along with him on 
his journey before divorcing her, and then (whilst in the journey) he divor- 
ces her irreversibly (bain), or dies leaving her surviving, then, if the distance 
between the house where she lived (and from where she started on the 
journey) and the place in the journey where the death or divorce took 
place, is less than the time (technically) prescribed as the period of jour- 
ney (that is, three days), she shall return to her house: and if the 
distance to the house where she lived is equal to the time of the (technical) 
journey, but the distance to the destination is less than the distance 
prescribed (technically) for a journey, then she shall proceed on her 
journey; but if towards each of them (that is, towards her house as well 
as towards the destination), the distance is that of a journey (technically 
known as such), and the event (that is, the death or divorce) has taken 
place in the open plain (Mufazat, i.e., where there is no habitation), then 
she shall proceed to the nearest house of protection; but if (at the time 
of the event) she is in a protected place (instead of being in a plain) she 
shall stay at that place according to Aboo Haneefa, on whom be peace; 
but the two disciples of Aboo Haneefa have said that if the woman finds 
a man who is (her Maharim or) unlawful to her (for marriage), sbe 
shall go out with him, to whichever of the two places she likes (whether 
to her own house or to the destination, both being equally distant). 


But if the divorce was reversible, she shall not separate from her 
husband in any case (whether the divorce has taken place in the open plain 


or in an inhabited place, and whatever be the distance to her own house or 
to the destination.) 


THINGS UNLAWFUL TO THE ۰ 889 


2006, (2006.) And it is allowable to a woman, who is observing her 
Iddut, to go out as far asthe court-yard (sahan) of the house; and if 
the house consists of several rooms, each of which is occupied by persons 
(who are not unlawfal to the woman for the purpose of marriage) then 
she shall not go out as far as. the court-yard. 

2907. (2007.) And if the room, in which the woman, who is observ- 
ing her Iddut lives, is taken by her on hire, the hire shall be pay- 
able by the husband. And if the husband is absent, and the owner of 
the house demands the rent from her, she is bound to pay the rent and 
live there ; and if she is not able to pay the rent, it shall be competent to 
her to remove to another house: so also shall it be competent to her to 
remove if the owner of the house ejects her. 

2908. (2008.) And if the woman, who is observing her Iddut, is ۵ 
minor, it is lawful for her to go out of the house, unless the divorce is 
reversible, when she cannot go out of the house except with her hus- 
band’s permission. ۱ l 
` 2909. (2009.) Anda Kitabya woman is in the same position as a 
female minor in this matter (1.e., in the matter of going out of the 
house). 
2910. (2010.) And if the woman, who is observing her Iddut, is 
(a Mumlooka or) owned-property, being a kin (%.e., a mere slave without 
any right whatever), or a Mookatuba or an Oomm-t-wulud, it shall be com- 
petent to her to go out of the house if her master has not assigned her a 
fixed room (Tubweeah). And if the master has assigned her a fixed room, 
she shall not go out of the house, except when the master turns her out. 

2911. (20t1.) And a woman, whois observing her Iddut (after bain 
divorce, or after her husband’s death), shall (if she is grown up, and of age) 
avoid all ornamentation (to set off the charms of her person); such for 
instance as the use of antimony (or eollyrium), the use of henna and (the 
practice of) illuminating the face (Khizab), the use of oil or the putting on 
of ornaments, using scent, wearing scented cloth, and cloth colored. 
with saffron, and cloth colored red, except when the cloth is so colored 
that if washed the color suffers no deterioration, and the wearing of Kusb 
cloth (a fine linen cloth made in Egypt). Andit is reported from Aboo 
Yusoof, on whom be peace, that there is no fear if she wears silk and 


Kusb. ۱ 
And if the woman is observing her Iddut on account of reversible 
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divorce, it shall not be obligatory on her to go into mourning (or observe 
Hidad). 

The prohibition against the use of antimony is when the antimony 
is used for the purpose of ornamentation; but when she uses antimony 
not for the purpose of ornamentation (but for its medicinal virtue), 
it is allowable to her todo so. So also if she wears silks or uses oil on 
account of pain, and not with the object of ornamentation, it is allowable 
to her to do so. 


2912. (2012.) And if she (that is, the woman, who is observing her 
Iddut) combs her hair, then the learned lawyers have held that if she uses 
that part of the comb where the teeth of the comb are more wide apart, 
there is no harm in her using the comb; but what is abominable for her 
is to use the other side of the comb, because such side of the comb is used 
with the object of adornment. 


2913. (2013.) And so if she (that is, the woman, who is observing 
her Iddut), has only one suit of clothes, it is lawful for her to use the same, 
although the same may be colored. 


2914. (2014.) And if a man marries a female slave (belonging to 
another) and if after having intercourse with her, he becomes her owner, and 
she gives birth (to a child) from him, the marriage between them shall 
become (cancelled or) invalid (Fasid), it is not obligatory on her to (abstain 
from decorating her person or) observe mourning (Hidad). And if the 
husband (now her master) is desirous of giving her in marriage to 
another person, it shall not be lawful for him to do so, until she gets 
two menses (from the time of purchase when the marriage became unlaw- 
ful). And if he emancipates her (after purchasing her), it is obligatory 
on her to observe two Idduts, one Iddut resulting from the (cancella- 
tion or) invalidity (or Fusad) of the marriage, (in which the Iddut con- 
sists of two menses, see paragraph 1955), which carries with it the liability 
(to abstain from decorating her person or) observe mourning (Hidad) ; 
and the other Iddut is the 111+4 of emancipation, which does not involve 
(the necessity for) Hidad (and the period of this Iddué is three menses, see 
paragraph 1953); she will thus observe mourning (Hidad) for two 
menses (in which both sorts of Iddué combine and run on, so that there is 
Tudakhool or merger between them in regard to the two menses relating to 
the two Idduts) and not in the third menses. And if the husband (now 
master) emancipates her after the woman has had two menses (by which 
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the Iddué of the cancellation of the marriage becomes completed) after 
the marriage had (been dissolved or) become (Fasid or) invalid (on 
account of the purchase as aforesaid), it is obligatory on her to observe 
her Iddut for three menses (because her status now becomes changed 
and she becomes a free woman, and a slave when she becomes a free 
woman shall observe Iddut for three menses) and there is no obligation 
to observe Hidad in this case. 


2915. (2015.) And a woman, who is observing her Iddut from an 
invalid (or Fasid) marriage, is entitled to go out of the house, and there is 
no liability of mourning on her (because there was no naimut-i-nikah 
or blessings of marriage which she could have lost, and for which she 
might express mourning) just as itis not obligatory on her to observe the 
Iddut of death (because she is really no wife). 


2916. (2016.) And a Kitabya woman is not obliged to observe 


mourning. 
God knows best. 


Secrion IV. ۱ 
ON THE MOTUDDA (OB A WOMAN OBSERVING HER IDDUT) WHO INHERITS. 


2917. (2017.) A man gives reversible divorce to his wife, and then 
dies whilst the woman is observing her [ddut (from such divorce) : she shall 
inherit, whether the divorce was given whilst the husband was in health or 
in sickness: so also if the woman dies whilst she is observing her Iddut 
(in a reversible divorce), the husband shall inherit to her. 


2918. (2018.) And if the husband irreversibly divorces his wife whilst 
he is in health, and then becomes sick and dies whilst the woman is observing 
her Iddut (from such divorce), the woman shall not inherit to her husband 
(because having divorced her whilst he was in health, his divorce was bond 

fide, and he was not actuated by any motive to deprive her of her right of 
inheritance); but if he divorces her irreversibly whilst he is sick (i. e., in 
Murz) ; then, if the divorce was given by him at the woman’s request, she 
shall also not inherit (because the woman herself acted to the detriment of 
her future right of inheritance); but if he divorces her irreversibly with- 
out a request from her (and this is the case in which the husband is Farr- 
bil-Tulak) and after the divorce the husband dies whilst the woman is 
observing ber [440 from such divorce, then the woman shall inherit to 
her husband according to us (Aboo Haneefa, Mahomed and Aboo Yusoof) ; 
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but if the husband dies (not whilst the woman is observing her Iddut, 
but) after the expiry of the Zddut, then the woman is not entitled to 
inherit to her husband: but Malik and Ibn-i-Aboo Layla, on whom be 
peace, say, that the woman shall be entitled to the inheritance (even if 
the husband dies after the expiry of the Iddut). 

2919. (2019.) And the principle in this matter is that when one of 
the spouses chooses to get separated after the accrual of theright of the 
other to his (or her) property (and such right of the heir arises at the time 
of the Murz-ool-mout of the owner), then the other person shall inherit 
to the first-mentioned. And the right of the other to the property 
of the first-mentioned person, accrues only when one of the spouses (i. e. 
the owner of the property) is reduced to a condition when destruction 
(t.e., death) is (more) probable from his condition (than his survival) by 
reason of sickness or other cause, (e.g., when a man is being taken for 
Kisas) : and the right of the other person does not appertain when the 
first person is only sick (without being reduced to such a condition 
as aforesaid), because no man is free from sickness, and every disease 
does not lead to destruction. ۱ ۱ 


2920. (2020.) And it is necessary to lay down a rule (for Murs- 
ool-mout) which shall be universal. The learned lawyers have held that if 
the sick man is a man who has become thin from sickness, so that he 
becomes bed-ridden and is rendered incapable of maintaining organization 
in (or managing) outside affairs, and his sickness is every day increasing, 
then the right of the other party (that is, the wife) accrues to (or comes 
to be connected with) his property; because the probability from his 
condition is dissolution ; and then if such a man, in sucha condition, 
divorces his wife, he is said to be a Farr (i.e., literally one who is ran- 
ning away, that is, a run-away with his estate, or one who is trying to 
prevent his wife from inheriting to him). 


And if a woman is sick, then some of the learned lawyers have said 
that if she is not able to say her prayers standing, and is unable to go to 
the privy (or mukhruj) without assistance, she is held to be bed-ridden 
(Saheb-i-Firash). And regard is to be had in her case to inability to 
manage inside (or internal domestic) affairs; and in the case of a man, 
regard is to be had to incapacity to manage outside affairs. 

Buta person who is able to go about to meet his wants, but gets fever 
every day, is like a man in health. Buta person who is decrepid (Afook’ad 
or cripple) and one who is suffering from paralysis, whose complaint does 
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not go on increasing every day, is like one in health. So also one who is 
wounded or is suffering from pain, but who is not by such wound or a 
rendered bed-ridden, is like one in health. 

2921. (2021.) Andif a man, who is bed-ridden, divorces his wife, 
and is afterwards killed, or dies during that sickness from a ۵ 
other than that sickness from which: he was suffering, that man shall be 
held to be a Farr. 

9922. (2022.) And if one, who is arrayed in rank against an enemy 
for battle, divorces his wife, he is not to be held a Farr; but if he 
advances from his rank to (biraz or) engage with the enemy in an actual 
fight, and divorces his wife, he is held to be a Farr; but it is reported 
from Aboo Haneefa, on whom be peace, in the Nawadir, that such 8 
man shall not be held to be a Farr. 

2923. (2023.) And if he who is imprisoned under a sentence of 
(Kisas) death, or of being stoned to death, divorces his wife, he 
shall not be considered a Farr (because his death is not inminent— 
mercy might be extended to him); but if he is taken out for the 
purpose of being put to deaths and then divorces his wife, he is h ld 
to be a Farr. 

2924. (2024.) And when a man is riding the ocean, and the ship 
goes to.pieces, and he remains on a plank, and divorces his wife, he is held 
tobe a Farr; but if he gives the divorce after the commotion in the ship 
{caused by a storm) has begun, but before the ship goes to pieces, he is 
not held to be a Farr. 

2925. (2025.) And if a man becomes bed-ridden, and divorces 8 
wife, and then recovers, and then again becomes sick and dies, (even) 
whilst his wife is still observing: her Eddut, he shall not be held to be a 
Farr. 

2926. (2026.) And if a sick man says to his wife, “I divorced thee 
thrice whilst I was in health,” and the woman falsifies him (saying, ؟‎ You 

did not divorce me whilst in health,”) and the husband then dies whilst 
the woman is still observing her Iddué (that is, Iddut of what is to be 
considered as divorce resulting from the man’s own 0+0۳۳. of divorce) 
the woman shall inherit to her husband. 

2927. (2027.) And if a sick man gives his wife a complete: (bain) 
divorce after he has had sexual intercourse with her, and afterwards 

says to her, “ When I shall marry thee, then thou art thrice divorced,” 


50 





394 THE. TAGORE LAW LECTURES, 1891-92. 


and then marries her during the Iddut, the woman shall become thrice 
divorced. And if the husband dies (after the fresh marriage which pro- 
duced fresh divorces) whilst the wife is still observing her Iddué, then the 
husband’s death is held to have taken place in the Iddut, which has become 
obligatory by the operation of the divorces consequent on the second mar- 
riage according to Aboo Haneefa and Aboo Yusoof, on whom be peace, 
(and he shall not be considered a Farr, and, therefore, she shall not 
inherit to her husband), and therefore, the consequence of Firar (or 
intention to deprive the wife of her inheritance by the bain divorce 
pronounced in sickness) involved in the first divorce is rendered void by 
reason of the subsequent marriage, (which nullified or removed what 
apparently was his intention in giving a divorce in sickness, viz., to 
deprive her of her inheritance by thus giving her a divorce in sickness, the 
subsequent marriage shewed that he had no intention to be a Farr ; and 
this marriage removed from him the wusf or quality or character of being 
a Furr: the divorces consequent on the second marriage took place after 
that marriage, and that marriage negatived the intention of Firar); 
although this marriage is such that divorce was caused after it (that is, 
as ã consequence of the marriage); but the marriage took place by her 
own act, and, therefore, the husband shall not be deemed to be a Farr. 
(That is, the sick man having divorced his wife irreversibly, that divorce 
involved liability to Jddué; and if the husband had died during the 
Iddut, he would have been a Farr, and the wife would have inherited 
to him: but he marries her again during the Iddut, and the effect of 
that was that the existing Iddut came to an end by reason of that very 
marriage, so that the husband no longer remained a Farr; and if the 
marriage itself had not resulted in divorce, and if the husband had 
died, the wife would have inherited; but the marriage was such that by 
the husband’s previous oath, the marriage itself resulted in three divorces; 
and the effect of the divorces was that a new Iddut commenced as soon 
as the three divorces were caused — the previous Iddut having come to an 
end by the marriage; then the husband dies, after the first Iddut had thus 
come to an end as aforesaid, although the period embraced by it had not 
expired, and after the second Iddut had commenced; therefore, the divorce 
of the Firar kind was rendered nugatory). 

But, according to the view taken by Mahomed, on whom be peace, it 
is obligatory on her to finish the first Iddut (and the marriage does. not 
put an end to the first Iddut, because the marriage brings divorces in 
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its train), and therefore if the first divorce was given whilst the hus- 
baud was sick, then the woman shall inherit (and the husband shalt 
continue to be a Farr) ; and if the first divorce was given in health, she 
shall uot inherit. 

[See Volume II, Shuruh Vikaya, pages 68 and 69, and Rudd-ool Mooh- 
tar, page 862. Taléek or condition in regard to divorce denotes that when 
the condition is realised, then the husband is supposed to say,—“ Thou 
art divorced.” If the husband is in health when he pronounces the 
formula of conditional divorce, and if the condition is realised whilst he 
is sick, then the case stands as follows :—If the condition is an act of the 
husband, whether it is a necessary act, e.g., eating or drinking, or not, the 
woman shall be heir; if it is the act of the woman, then if the act 
is a necessary act, she shall be heir, except according to the view of 
Mahomed and Zoofur; if the act is the act of the woman, but not a: 
necessary act, then she shall not be heir; if the condition is not the act 
of the husband or of the wife, then the woman shall not be beir. 
When the husband has pronounced the formula of divorce in a state of 
sickness, and the condition is realised in sickness, then the case stands 
as follows :—If the condition is the act of the husband whether the act 
is necessary or not, the woman shall inherit; if the condition is the 
act of the wife, aud it is a necessary act, then she shall be heir; if the 
condition is the act of the wife but the act is not necessary, then she shall 
not be heir; if the condition is not the act of the husband or the wife, 
then she shall be heir. It must be noted that the divorce in all these 
cases shall be caused, and Firar does not interfere with the divorce being: 
caused ; it only, in certain cases, defeats the intention of the husband to 
deprive the wife of her right of inheritance ].. 

2928. (2028.) When a man becomes an apostate-—may God prevent 
such a calamity — (and his wife remains a Moslem) and he is put to death 
(as a consequence of his apostacy), or he goes into the Dar-ool Hurub, or dies 
(a natural death) in the Dur-ool Islam whilst an apostate, bis wife shal} 
inherit to him (the ease is so put because a doubt might-arise whether 
she shall so inherit; for four causes prevent inheritance,— Rikk or 
being a slave; difference in religion; difference in country, that is, 
when the deceased lived in the. Dar-ool Islam and the heir hives in the 
Dar-ool Hurub or vice-vered ; and murder of the late owner by the 
heir) ; and if the wife becomes an apostate, and then dies or goes to the 
Dar-ool Hurub, then if her: apostasy was whilst she was im health, ‘her 
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husband shall not inherit to her, but if she was at that time sick (and 
dies of that sickness) then her husband shall inherit to her, reasoning 
from weak analogy (Istihsan): and if both of them at once become 
apostate, and then either of them becomes a Moslem, and then one 
of them dies, then, if of the two the Moslem dies, the apostate shall 
not be an heir; but if the apostate dies, then, if the deceased apostate 
was the husband, the Moslem. woman shall inherit to him, but if the 
deceased was the wife then, if her apostasy was whilst she was sick, 
the Moslem husband shall inherit to her (because then her object in 
becoming an apostate was to deprive her husband of his right), but if 
her said act was whilst she was in health, then he shall not inherit. 


[Norz.—See Rudd-ool Moohtar, Volume II, page 869. If the wife 
becomes an apostate, and, before the expiry of the Iddut, dies, or goes to 
the Dar-ool Hurub, then, if the apostasy was in sickness, the husband shall 
be heir by Istihsan ; because it is clear that thé reason of her having be- 
come an apostate was to deprive the husband of his right as her heir, and 
she, therefore, became a Farr, although Kyas would lead to the conclusion 
that the husband should not inherit on account of the rule by which dif- 
ference of religion prohibits rights of mutual inheritance: if the woman 
becomes an apostate whilst in health, then the husband shall not be an 
heir; because by the apostasy she became bain from her husband, and the 
consequence of a woman’s apostasy not being death but imprisonment, 
her apostasy is not regarded in the light of sickness. But if the husband 
becomes an apostate, the consequence of the apostasy is that he shall be 
put. to death, and, therefore, the period between his apostasy and his 
execution is regarded like Murz-ool-mout ; therefore the wife shall inherit 
to the husband whether his apostasy was in health or in sickness ; because 
apostasy~is like Murz-col-mout, and the apostasy having resulted in the 
cancellation or Fuskh of the Nikah, it is clear that this dissolution of the 
marriage and the. subsequent separation between the parties took place 
whilst the husband was in Murz-ool-mout ; and, therefore, the husband 
became a Farr. If both the husband and the wife become apostate at one 
and the same time, their Nikah does not become dissolved; if, there- 
fore, the woman returns to Islam, and the husband dies an apostate, she 
shall be heir to her husband; because, when the woman became a 
Moslem, the Nikah was dissolved, and the reason of the dissolution was the 
apostasy of the husband, and his apostasy is equivalent to Murz-ool-mout ; 
and, therefore, the hushand became a Farr: if the husband returns to 
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Islam, then if the woman dies, the husband shall not be heir if the woman 
had become an apostate whilst in health, because a woman’s apostasy is 
not regarded as Murz-ool-mout, and, therefore, the wife does not become a 
Farr, and the dissolution of marriage had cut off all relationship of 
husband and wife, and the parties had become strangers: if the woman’s 
apostasy was whilst she was in sickness, then she becomes a Farr, and the 
husband shall be her heir]. 

2929. (2029.) When the wife whilst she is sick, has sexual inter- 
course (Taawut) with her husband’s son, and then dies during her Iddut, 
(resulting from the dissolution of marriage consequent on such inter- 
course), her husband shall inherit to her, reasoning from (Istihsan or) 
weak analogy (because—see Rudd-ool Moohtar, Volume II, page 868—the 
woman’s act was the cause of the separation; and her intention must have 
been to deprive the husband of the inheritance: she was, therefore, a 
Farra). 

2930. (2030.) A woman, whose husband had divorced her thrice 
and then died, says, that the divorce was whilst he was sick (she, there- 
fore, claims that the man was a Farr, and that she is entitled to inherit) ; 
but the heirs say that the divorce was in health, then (in the absence of 
any evidence to the contrary, the divorce shall be regarded as having been 
given in sickness, and) the woman’s word shall be believed. 

2931. (2031.) And if the wife, who is the slave (of another), is 

emancipated, and the husband dies, and the woman claims to have been 
emancipated whilst her husband was alive (she saying that the emancipa- 
tion took place first and the death afterwards, because, in the event of the 
emancipation taking place before the death, she would have the position 
of a free woman and would inherit to her husband), and the heirs claim 
that the emancipation took place after the husband’s death, the word to be 
believed is that of the heirs. And if the master says,  ] had emancipated 
her during the life of her husband,” the word of the master shall not be 
accepted (because he is interested in the question; because if she gets the 
inheritance, the master would be entitled by Willa to inherit to the woman 
who is now free and whose property, in the event of her leaving no heir, 
would go, at her death, to the person, who was her late master : as a slave 
she had no capacity of inheritance; it is only after her freedom that she 
gets a title to inherit). | 

2932. (2032.) So also if the woman is a Kitabya under a Moslem 

husband; and she becomes a Moslem, and her husband dies, and she says 
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<“ I became a Moslem during the lifetime of my husband,” and the heirs 
say, “No, on the other hand, she became a Moslem after the husband’s 
death,” the word to be accepted is that of the heirs (in the absence of 
byyuna or evidence). 


2933. (2038.) A sick man divorces his wife (whilst he is sick, which 
would not deprive the wife of her right of inheritance as the husband 
would be a Farr) the wife then kills her husband: she shall not be 
éntitled to inherit. 


9934, (2084.) And if the sick man says to his wife, who is (the) 
slave girl (of another), * When thou shalt be emancipated, then thou art 
divoreed thrice  '' and if her Moula then emancipates her (and the divorce 
comes into operation, and her Iddué commences) ; and if the husband then 
dies whilst the woman is still in her Iddut: she shall be entitled to inherit 
(see note to paragraph 2027). 


, . 2935. (2085.). And if the husband (who is sick) says to his wife, 
who is the slave (of another),—* Thou art divorced thrice to-morrow ; ” 
and afterwards her master (or Moula) says to her, “Thou arta free woman 
to-morrow;” or the Moula makes the commencement first, and the husband 
makes the statement afterwards; and the morrow arrives: both the divorce 
and the emancipation shall take place, and the woman shall not ۸۵ 
(because slavery is a cause of deprivation of heirship, and here both the 
divorce and the emancipation take place at once when the morrow arrives: 
the husband is not a Farr, because the wife was a slave and not entitled to 
inheritance). 


. 2986. (2036.) And if the Moula says to his female slave, “ Thou art 
free to-morrow; ” and her husband says to her, “Thou art thrice divorced 
after to-morrow ; ” then if the husband knows, at the time he says so, that 
the woman’s master has made the declaration, he shall be held to be a Farr. 
(provided the husband’s statement was made whilst he was sick: obviously 
it was made to deprive his wife of her right of inheritance: if he says 
مو‎ whilst in health, heis not a Farr in any case) : not otherwise, (that is, if 
the husband did not know of the master’s declaration, he is not a Farr, 
although he might be sick at the time of making the statement; because 
this is a case in which the woman, on account of -her slavery, could have 
no right of inher itance). 


2937.. (2037.) -A man emancipates ‘his’ female slave whilst she is 
the wife of another; her husband then divorces her thrice whilst heis sick, 
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he previously knowing (i. e., knowing before giving the divorce), that the 
master has emancipated her: he shall be considered to be a Farr (and his 
wife shall not be deprived of her right of inheritance, which he knew was 
secured to her by her emancipation). 

2938. ر.2038)‎ When a Moslem, whois sick, says to his Kitabya wife, 
<“ When thou shalt become a Moslem, then thou art divorced thrice,” 
(apprehending that if she were to become a Moslem before his death, she 
would inherit to him); she then becomes a Moslem, and the husband then 
dies: the husband shall be held to be a Farr. 


2939. (2039.) A woman lays claim against her sick husband that 
he divorced her thrice, and the husband denies the allegation, and the 
Kazee administers oath to the husband, who takes the oath (in support of 
his statement that he has not given the divorce) ; the woman then confirms 
the husband (saying he did not divorce me and my claim is false); 
the husband dies; then if she reverts to the confirmation before the 
husband’s death (that is, if before her husband’s death, she confirms his 
statement of there having been no divorce), she shall be entitled to her 
inheritance ; but if she reverts to the confirmation of the husband’s 
statement after his death, then her confirmation is not valid (and she shall 
be bound by her statement that there was a divorce, and she shall not 
inherit). ۱ ۱ 

2940. (2040.) A sick man says to his two wives, “ If you two shall 
enter the house, then you two are divorced thrice;” then both of them 
enter the house at once; the husband then dies, whilst they both are in 
their Iddut: both shall inherit to the husband (because the man became a 
Farr). But if one of the wives enters the house before the other, then 
she, who enters first shall inherit to the husband, but the second wife 
shall not inherit. 

2941. (2041.) A man, whilst in health, says to his wifa:  “ When I 
and so and so desire, then thou art divorced thrice; ” and he then be- 
comes sick; and the husband and the stranger both at once desire 
the divorce, or the busband desires the divorce, and afterwards the 
stranger desires the divorce; and then the husband dies: the wife shall 
not be entitled to inherit. But if the stranger first desires the divorce and 
afterwards the husband desires it, then the wife shall inherit (because here 
the stranger’s wish is not effective, and it is not until the husband desired 
the divorce that the divorce.came to be caused, and, therefore, the husband 
is considered to be a Farr). 
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(Nore to paragraphs 2040 and 2041. See Bahur-ool Raik, Volume 
TV, page 52, where the case in paragraph 2041 is exactly set forth and 
explained. The same reason applies to paragraph 2040. The reason for 
the rule in 2041 is this: the divorce depends on the wish both of the 
husband and the stranger; therefore the wish of only one of the two can- 
not be the cause of the divorce; but the wish of both, whether found 
at once or one after the other, is the cause of the divorce; so that the 
divorce is caused in all three cases; viz., (1) when both the husband and 
stranger wish the divorce at one and the same time; or (2) when the 
husband . declares his wish first and the stranger afterwards; or (8) 
vice versd. But )1( when both of them wish the divorce, the wife shall not 
be the heir; because the divorce does not take place simply by the act of the 
husband ; in other words, the husbaud’s wish is not the full cause or Illut-s- 
taam for the happening of the divorce: so also (II) if the husband makes 
the commencement and wishes the divorce, there can by his wish alone be 
no divorce, but when the stranger afterwards wishes the divorce, then 
the wish of both of them is now found, and the woman shall become 
divorced, but she shall not inherit; because the divorce was com- 
pleted by the subsequent wish of the stranger: in both these cases (I) 
and (II) although the divorce has become effective, still the husband 
is not a Farr: but if the stranger makes the commencement and 
wishes the divorce, and the husband afterwards wishes it, then the 
divorce is effective as in the two aforesaid cases (I and II) but the 
husband shall be a Farr; because the stranger’s wish does not cause 
the divorce, and the divorce would not have been caused if the husband 
had not desired it, and, therefore, here the divorce depends on the act of 
the husband within the rule set forth in the note to paragraph 2027. As 
regards the case in paragraph 2040, the act of both the wives is the cause 
of the divorce, and ench is a stranger as regards the other; therefore, 
when both of them entered the house at once, the divorce was caused 
on each by the joint act emanating from her and from the other wife, 
and the act of the latter is that of a stranger so far as the former is 
concerned; therefore the cause of the divorce on each is the act of a 
stranger within the rule set out in the note to paragraph 2027; and, 
therefore, the husband would be a Farr ; and if one wife enters the house 
first, then by her entry alone there is no divorce at all, and when the second 
wife enters the house, then divorce is caused on both, whereas if she had 
not entered the house, there would have been no divorce at all on either ; 
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therefore the act of the second was the cause of the divorce; the first 
wife shall, therefore, inherit, and the husband shall be a Farr to the extent 
to which she is concerned, because her divorce was caused by the act of a 
stranger, who is the second wife; and the second wife shall not inherit 
because her divorce took place by her own act, and the husband shall 
not be a Farr to the extent to which she is concerned, because she herself 
did an act to her own detriment]. 

2942, (2042.) And when separation takes place between the spouses 

by an act (that is, at the initiation) of the wife, whilst the wife is sick, and 
then the wife dies during her 10404 (consequent on the separation) ; then 
if the separation amounts to divorce, such for example, as the separation 
which takes place, at her instance, on account of the husband’s Joob 
* # * * * * (before marriage) or impotency, or 
Lian, then, according to Aboo Haneefa, on whom be peace, the husband 
shall not inherit to the wife (because the separation being tantamount 
to divorce, and divorce being the act of the husband, he must be con- 
sidered to have himself put an end to the relationship of husband and 
wife, and given up his right,—the divorce in the cases supposed being a 
bain divorce); but if the separation does not amount to divorce, such 
for instance, as the separation which takes place by reason of an infant 
female exercising her option of puberty, or by reason of the woman 
exercising her option of freedom, or by reason of the wife becoming an 
apostate, then the husband shall inherit to her. (Because, in the case of 
divorce, the divorce is the act of the husband done in health, and, there- 
fore, there is nothing to prevent his act done in health from being 
operative as regards inheritance; but if the separation partakes of an 
act as emanating from the wife, who is sick, then the act shall not have 
its nataral effect so far as inheritance is concerned). 


2943. (2043.) A man says to his wife, ‘When I shall become 
sick then thou art divorced thrice;’’ he then becomes sick and dies of 
that sickness, whilst the wife is still observing her Iddut: the wife shall 
inherit to him (because his intention was to deprive his wife of her right 
of inheritance, and he shall be considered to be a Farr: and although he 
was in health at the time he made the oath, still the effect of the oath. 
was that when he became sick, then, by a fiction of law, he must be held 
to have uttered the words,—‘ thou art divorced ”); but Abool Kassim 
Suffur, on whom be peace, says, that the woman shall not inherit 
(because the conditional oath was expressed while he was in health, and 


ol 
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the fulfilment of the condition is not the act of the husband, and, there- 
fore, the man may not be considered to be a Farr). But the correct view 
is that laid down first. 


2944, (2044.) A woman says to her sick husband, “ Divorce me,” 
and he divorces her thrice, and dies afterwards whilst the wonan is 
observing her Iddué: she shall be entitled to inherit ; because the husband 
(in effect) made a commencement (by giving three divorces, instead of 
responding to her request by giving her only one divorce), and, therefore, 
her right to the inheritance shall not become void; just as if she were to 
say, “Give me a revokable (Rujue) divorce ” and the husband were to 
divorce her irreversibly. (Compare this with paragraph 2018). 


2945. (2045.) When a consumptive husband divorces his wife, and 
the consumption becomes chronic, and does not make the man thin, then 
he must be regarded as in health (so that if he dies afterwards, his acts 
are not to be impugned on the ground of his sickness). 

2946. (2046.) But as to the cripple (Mookaad) and the paralytic, 
it 18 laid down in the Kitab (or the Book of Mahomed) that if the cripple 
condition and the condition of paralysis are not of long duration, then 
the man is just like a sick man, and he shall be held to be a Farr (if he 
divorces his wife, and then dies before the expiry of the Iddut) ; but if 
the cripple condition and the condition of paralysis are of long duration, 
then the man is just like a man in health; because, in such a case, 
the disease is (or becomes) old (or chronic), and is not a killing disease. 
And the Mashaikhs have entered into a discussion regarding the same ; 
and Mahomed, son of Sulma, on whom be peace, has said that if there 
ishope that the disease will be got over (or cured) by medication, 
then the man is just like a sick man, but if such hope is not enter- 
tained, then the man is to be regarded as in health; and Aboo Jaffer 
Hindwany, on whom be peace, has said that if the disease increases daily, 
then the man is to be regarded as a sick man; but if the disease 
increases at one time and decreases at another, then it will have to be seen 
if after the disease the man dies in one year (that is, not before one year 
from the attack), and in this case the man is just like one in health; but 
_if he dies before one year, then he is just like asick man. And Aboo 
Nusur Iraky, on whom. be peace, has reported from our As’habs (4.¢., 
the three Imams, viz., Aboo Haneefa, Aboo Yusoof and Mahomed— 
see Rudd-ool Moohtar, Volume III, page 701: and Mashaikhs mean those 
learned lawyers who were not contemporaneous with Aboo Haneefa) that it 
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is. to be seen if the man says his prayers sitting, and in this case he is like a 
sick man; but if he says hig prayers lying down on his side, then he is 
like a healthy man (because in the former case, there is an apprehension 
of his getting worse and becoming disabled from saying his. prayers in.a 
sitting posture, but if he has, for a time, been saying his prayers lying on 
his side, then he cannot get worse, and that mode has become habitual te 
him). ۱ ۱ 

2947. (2047.) And the learned have also entered into a discussion 
as regards a man who is incapacitated personally from managing his 
affairs outside the house, but is-capable of managing his affairs inside 
the house (whether such a man is to be regarded as one in health or as 4 
sick man): the Mashaikhs of Balkh, on whom be peace, have laid down 
that when the man is capable of managing his own necessities (e.g.; 
obeying the calls of nature, &c.), whether such necessities are (discharged 
and met with) inside the house (as when the privy is inside the house) or 
outside the house, then he is just like one in health ; and our Mashaikhs, 
on whom be peace, have held that when the man is incapable of manag- 
ing his affairs outside the house, he shall be regarded as sick: and 
verily have we already referred to this matter. (See paragraph 2020). 


2948, (2048.) A sick man divorces his wife (7.¢., his intention is 
to become a Farr) and then dies after a time; and the wife says, ‘“ My 
Iddut has not yet expired ” (the object being to get inheritance, because 
if after divorce by the sick husband the latter dies within the Iddut, then 
the relationship of husband and wife is not cut off): then the word to be 
accepted is her word with her oath, (because as regards menses and like 
matters, within the special knowledge of the wife, her word is to be 
accepted); but if she refuses to take the oath, then she shall not 
inherit; and if she takes the oath, she-shall inherit. And if the wife 
says nothing (whether her Iddut has expired or not) and marries another 
man. before the death of the sick man, after a time (from the date of the 
divorce), so that it is possible for her Iddut to have expired (within that 
time, if the Iddut were to be reckoned from the divorce), but she after- 
wards (whether during ber first husband’s lifetime or after his death) says 
(for the purpose of establishing her right-of inheritance), ‘“‘my Iddut has 
not expired:”’ her word is not to be accepted. And if she, instead of - 
marrying again, says, after divorce “I have reached the age of 
an Ayasa” (when the menses are cut off and when her Jddut becomes 
three months) and then her husband dies after the expiry of three months 
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from the time of her admission (or statement relating to her being an 
Ayasa) then there is no inheritance (because the period of three month, 
is the time of Jddué for an Ayasa, and the husband dies after the 11ر‎ 
and if she marries a second husband (after the death of the first husband 
within the three months of her statement as aforesaid) and gives birth to 
a child by the second husband, then she shall be entitled to inherit to 
the first husband, and the second marriage shall be invalid; (because the 
case shews that her statement that she had become an Ayasa was wrong; 
and therefore her Jddut from divorce was not three months but three 
menses ; the case also shews that her Jddué from divorce which consisted 
of three menses did not expire before her husband’s death; therefore the 
death of the husband took place before her Jddut from divorce had 
expired, and therefore she shall inherit from her husband who thus became 
a Farr; and the husband having died before the expiry of her Iddut from the 
divorce, this death rendered it necessary for her to observe a second Iddu, 
viz., that for the death of her husband—see paragraphs 1965 to 1995— 
und the second marriage having taken place before the expiry of the 
Ildut of her first husband’s death, her marriage with the second husband 
became Fasid or invalid—See Volume I, Fatawai Alumgiree, pages 641 
aud 642): but if she does not give birth (in the same case) to a child 
after the second marriage, but says, “I have got my menses,” it is per- 
missible to the second husband to refuse to confirm her, and the second 
marriage shall not be valid, and she shall be regarded like a (Motudda or) 
woman observing her 774+41 who has admited that the Iddué has expired, 
and who, therefore, married a second husband, and then denies the expiry 
of the Iddut, in which case it is not proper to accept her denial. 
God knows best. 


SECTION V. 


ON NUSUB OR DESCENT (AND PARENTAGE). 

2949. (2049.) [Nors.—Nusub means relationship to forefathers or 
Kurabut-i-Abat. See Mooutuhul-Arab, a well recognized and an authorite- 
tive Arabic Lexicon in general]. A woman gives birth (to a child) after the 
. death of her husband within two years of his death; then, if the woman 
is confirmed by (some or all of) the heirs in the fact that the birth did take 
place within two years, then the nusub (or descent) of the child shall 
be established in the deceased as against him (the particular heir) 
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who so confirmed the woman. Will the parentage be established as 
against other than those who so confirm her? If those who so confirm 
her make up the number necessary for the admissibility of the evidence 
(for the proof of a fact according to Mohamedan Law), then the descent 
shall be established (e.g., a fact must be proved by two sane and adult 
men, or by one man and two women: therefore, if those who so confirm 
the woman are two men, or one man and two women, then the fact of 
the birth within two years of the husband’s death must be held to be 
proved, and the descent must be held to be established generally). 

Is it necessary for those, who so confirm her, to ase the word “evidence” 
(and say, we give evidence or testimony) in order that the descent should be 
established (in the deceased) as against heirs other than those who eo 
confirm the woman as aforesaid? The learned lawyers have differed in 
this matter; some of them have said that the use of the word “ evidence ” 
is not necessary; whilst others have said that the use of the word 
“ evidence” is necessary, just as the full number of witnesses is neces- 
sary. 

And if the heirs deny the birth (i. e, either deny the fact of the birth 
altogether, or that it took place within two years of the husband's death), 
then the fact of the birth shall not be held to be proved, nor the descent, 
except when there is available the testimony of two men or one man and 
two women according to Aboo Haneefa, on whom be peace; but his two 
disciples have said, that the same shall be held to be proved by the 
testimony of the midwife (instead of it being necessary to prodace two 
men or one man and two women). 


2950. (2050.) So also as regards a woman, who has been 
irreversibly divorced (Mubtoota) or who has been reversibly divorced, 
when she claims to have given birth to a child, according to Aboo 
Haneefa, on whom be peace, the fact of the birth shall not be held to be 
proved by the testimony of the midwife, except when the pregnancy was 
apparent (during the period of her Jddut) or when the husband had 
admitted the pregnancy. 

2961. (2051.) And the learned lawyers have agreed (made jma) 
on this that when the wife says to the husband, ۶“ I have given birth 
from thee” and the husband makes a denial (that is, denies the fact of the 
birth of the child by the woman at all, or that he was the father), then the 
fact of the woman having given birth to the child shall be proved by the 
midwife und (in the case of his denial of the paternity) it shall be ordered 
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that the two shall make Inan as between them; and if the Zian becomes 
prevented by a cause proceeding from the. husband, then he shall be liable 
to the (Hudd-i-Kuzuf or) punishment prescribed for making a. false accu- 
sation of adultery against his wife. 


2952. (2052.) All this (that is, what has been laid down as rules in 
paragraphs 2049 and 2050) is true when the woman has made no admis- 
sion that the Iddut has expired; but if she makes an: admission of the 
expiry of the Jddut after a time within which it is possible for the Iddué 
to expire, and then gives birth at (or after) six months from the time of 
the admission (of the expiry of her Iddut), then the nusub of the child so 
born shall not be established in the husband (because it is possible that 
she may have conceived after her admission) ; and if she gives birth within 
six months from the date of such admission, then the nusud of the child 
so born shall be established in the husband; and the admission made 
by the woman (regarding the expiry of the Jddut) shall become void. 


2953. (2053.) When an Ayasa, who is observing her Zddué with 
reference to months, gives birth to a child, then the descent of her child 
shall be established, in the case of divorce by the husband, up to two years 
from the divorce, whether the woman makes an admission regarding 
the expiry of the Iddut or does not make such an admission. 

2954, (2054.) And if the husband divorces his minor wife after 
having had sexual intercourse with her, and she then gives birth toa 
child; then, if she makes an admission after three months (from the 
divorce) of the fact that her Iddut had expired (her Iddut being three 
months and not three menses) and then gives birth to a child within six 
months (from the time of her admission of the expiry of her Iddut), 
the nusub of her: child shall be established in him (because then her 
admission was incorrect); but if she gives birth more than six months 
(after her admission regarding ‘the expiry of such Tddut) then the descent 
shall not be established. 

And in this matter (i.e. in regard to a minor wife) a reversible 
(Rujue) divorce and an irreversible (or bain) divorce are both equal; (that 
is, if the birth takes place within six months from the admission regard- 
ing the expiry of her Iddut, then the nusub shall be established, but not if 
it takes place after six months), 

And if the minor wife (as aforesaid) does not admit that the Iddué 
has expired, but claims. that. she is pregnant; then if the divorce was 
(bain or) irreversible, the descent (of the child born of the pregnancy) shall] 
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be established up to two years (that is, within two years) from the time 
of the divorce (and it shall be held that the husband has had intercourse 
before giving her the bain divorce); and if the divorce was reversible, then 
the descent shall be established up to (that is, within) seven and twenty 
months (from the time of the divorce, that is, three months of the Iddut 
and twenty-four months, the longest period of gestation). And if she does 
not claim to be pregnant, and does not make an admission of the expiry of 
the /ddut, then Aboo Haneefa and Mahomed, on whom be peace, bave 
said, that this case and the case where she admits that her Iddut, reckoned 
as three months, has expired, are equal (viz.; if the birth.takes place 
within six months from the admission, then the nusub shall be established ; 
but not if the birth takes place at or after six months from such admis- 
sion); but Aboo Yusoof, on whom be peace, says, that this case and the 
case where she claims to be pregnant are equal (that is, if the 0 
is bain, nusub shall be established if -the birth takes place within two 
years; and if the divorce is reversible, then the nusub shall be 849 
even if the birth takes place within twenty-seven months). 

2955. (2055.) When a- woman, who is observing ber Iddut from an 
irreversible (bain or complete) divorce, marries another husband during 
the Iddut, and gives birth toa child after the second marriage; then, if 
she gives birth in less than two years from the divorce by the first hus- 
band, and in less than six months from the time of her marriage with the 
second husband, the child: shall belong to the first husband; bat if she 
gives birth in more than two years from the time of the divorce given by 
the first husband, the child shall not be obligatory (or lazim) on the first 
husband; and then it should be seen if she gives birth in six months 
(i. e., at or more than six months) from the time of the marriage with: tlre 
second husband, (if so) the child shall belong to the second husband, 
but not otherwise (that is, if she gives birth within six months of the 
second marriage, then the parentage in the second busband shall not be 
established, and the child shall be a Wulud-ool Zina). 

2956. (2056.) A man marries a woman and she gives birth toa 
child; and the husband says, “I have married thee four months ago ; ” 
the woman says, “Thou married me six months ago:” the word to be 
accepted shall be that of the wife (on oath in the absence of witnesses) 
and the child shall be the child of the husband. 

2957. (2057.) A man marries a female slave (belonging to another), 
and then divorces ber, and then purchases her; and she gives birth to 
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a child in less than six months from the time of the purchase, the child 
shall be obligatory on the man (because—see Shureh Vekaya, Volume II, 
pages 104 and 105 it appears quite clearly that the conception took 
place before the purchase, and the child born is the child of a Munkooha 
or wife, and not that of an Amut or slave girl, and, therefore, 4 
or claim by the father in regard to the nusub of the child is not neces- 
sary); but if she gives birth to the child in six months (that is, at or 
more than six months) from the time of the purchase, then the child 
shall not be obligatory on him (é.e., mere birth shall not lead to nusub, 
but there must be a Daiwut). 

This rule holds good (thatis, the establishment of parentage withouts 
Daiwut in the case of the birth within six months, and not without a Datwué 
in the case of the birth at or after six months) when only one divorce 
(whether bain or Rujue) was pronounced by the husband; but if the hus- 
band has given two divorces to the woman, then the descent shall be 
established in that husband, in the case of the birth up to two years (that 
is, in less than two years) from the time of the divorce (because by two 
divorces the slave wife becomes absolutely Haram or unlawful, in the 
same way as a free wife becomes absolutely Haram by three divorces: 
and after two divorces, the slave wife must marry a pew husband before 
she can be lawful to the first husband either by marriage or by ownership 
of purchase; therefore, if, after two divorces, the slave wife gives birth 
within two years, then it must be held that the conception was before 
such divorce, and it shall not be held that the conception was after the 
divorce and at the time he had already purchased her, because the slave 
wife became absolutely prohibited to him, and he could have no inter- 
course after purchase with her unless she were to marry another husband. 
See Chulupy on Shureh Vikaya, Volume II, page 105.) 

God knows best. 


APPENDIX I 


TO 
VOLUME III OF THE TAGORE LECTURES OF 1891-1892.* 
JOINING TWO SISTERS IN CONSECUTIVE MARRIAGES. 

The question in this case is this:—A Soonnee Mahomedan, having 
married two sisters, likewise Soonnee Mahomedans, one after the other, 
and having children by both wives, dies,—are the children by the second 
wife legitimate; and are they entitled to participate in the inheritance 
left by the deceased as his legitimate children? I appear for the first 
wife and her children, and 1 maintain the negative of these questions. 
These questions depend upon the following considerations,— Was there a 
valid marringe between the deceased and the second wife; if not, can the 
Nusub or parentage of the children by the second wife be established in 
the deceased by some other rule of the Mohamedan Law 9 

2. As regards the marriage itself, I will show that, according to the 
rules of Jurisprudence or Oosool-i-Fikah, and also according to express 
authorities, the so-called marriage was not a valid marriage at all; and 
that the same was Batil or void, by which admittedly Nusub is not estab- 
lished, and not Fasid or invalid, that is to say, defective, informal or 
vicious, by which it is supposed that Nusub is established. I will also be 
able to show that if the question is capable of being regarded in the light 
of what is called ہ‎ Moojtahid-fee matter, (see paragraph 69) even then the 
weight of-authority and reason is on my side of the question. 

8. According to the Mohamedan Law, the notion of a marriage is a 
legal notion or, as it is called by the Oosoolleen or Jurists, Amr-i-Shurayee, 





® This appendix coutains a summary of the arguments of the Hon’ble Moulvee Mahomed 
Yusoof, Khan Bahadoor, on behalf of the appellant, in Appeal from Original Decree No. 231 
of 1892, decided on the 28rd July, 1895, by a Bench of the High Court, consisting of the 
Hon’ble Sir William Comer Petheram, Kt., Chief Justice, and the Hon’ble Mr. Justice 
Beverley, whose decision, to the effect that, under the Mahomedan Law, marriage with the 
sister of a wife, who is alive and who is legally married, is void, is reported in I. L. R., XXIII 
Cal. Series, page 180. The appendix to that decision contains translations of various passages 
from the original authorities bearing on the question raised: and these translations, having 
already appenred in print along with that decision in the Indian Law Reports, are not 
reprodaced in this volame, although they relate to the subject of these Lectures. 
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ii LEGAL AND PHYSICAL NOTIONS. 


that is to say, it is a legal idea as contradistinguished from what may 
be termed a physical or actual idea,—an idea or notion which depends 
for its completion and renlisation only on the senses—or as itis called 
Amr-i-Hissee, that is, a thing which is realized through or by means 
of the organs of the senses, and completed by visual facts and by things 
cognizable by the senses, and which has only a physical existence; 
but a legal idea is that which has a legal existence; to laugh has a 
physical existence; to kill has a physical existence, but murder has 
a legal existence, although, no doubt, it has partially a physical existence. 
The Tawzeeh, a work on Jurisprudence, gives, amongst other instances of ۵ 
legal idea, a case of sale. The case of a sale and the case of a marriage 
are parallel to each other in most essential elements (I). Both sale and 
marriage partake of the physical and sensual or the Hissee element and 
of the legal or Shurayee element; the sensual or physical element con- 
sists of Tab and Kubool, that is to say, proposal and acceptance, which 
consist of words uttered and spoken, and which are brought into physical 
existence by means of the external organs, and the senses take cogni- 
sance of them; but they also, at the same time, partake of the legal 
element by which the proposal and the acceptance come to be connected 
with and related to each other, so as to be productive of a legal result; 
and that legal result, in the case of a sale, consists in the creation of 
ownership and title to possession in the purchaser; and in the case of 
marriage, consists in the creation of ownership of enjoyment by the hus- 
band as regards the person of the wife, and it also creates corresponding 
rights in the wife. 

4. As instances of Amr-i-Hissee are cited sina or whoredom, and the 
drinking of wine, and these are made up of acts which depend only on the 
organs and the senses. 


5. Generally speaking, ideas which existed before the advent of our 
Prophet, and in which no changes have been made by our Shera, are what 
are called Amr-i-Hissee or Afaal-i-Hissee ; but things in which rules and 
conditions relating to their legal existence came to be laid down by the 
Mohamedan Law, either for the first time, or 80 as to involve a change 8 
compared with the law previously existing, are called Afaal-i-Shurayee. 


6. There is much which is in common to marriage and sale, and other 
creatures of the Shera. Their nature, according to the Mcohamedan Law, 








(I).—See Tawzeeh, page 259, Calcutta Edition, printed in the year 1245 Hijree, 
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may be learnt from the disquisition of the Jurists on the subject. The 
Tawzeeh (II), while discussing the question of Nwhee or negative commands, 
goes into the question whether it is in human power to create or bring 
into existence a legal idea, such as a sale for instance, seeing that it is an 
axiom of faith that God is the creator of everything, and man is 
powerless to bring a thing into existence; and the author deals with the 
matter in this way : God has ordained certain words to be used for certain 
purposes: He has laid down that if the words of sale, for instance, 
are used by a person competent and duly qualified, in favor of another 
person, in reference to a fit subject, then the result shall necessarily be 
a sale; it is, therefore, within human power to create a sale in the sense 
that it is in the power of an individual to use those words with 
reference to a fit subject; and such words having been used, the result 
provided for by law must necessarily follow. Conversely, therefore, it would 
appear that the result would not be achieved unless the prescribed words 
are used in the way prescribed by God, and under the conditions laid down 
in that behalf, that is, by a competent person in reference to a fit subject ; 
because it is only in reference to a fit subject that God has ordained that 
the particular result should be accomplished and achieved. 

7. Bearing in mind this principle, sale and marriage are divisible 
into three classes. The first class is that which is perfect in all respects, 
riz, in which there is no sort of defect whatever: this class is called a 
Suhech or valid sale or a Suheeh or valid marriage. A valid marriage is 
one which satisfies all the essentials of validity, e.g., existence of proposal 
and acceptance; presence of witnesses; competency to contract ; fitness of 
the subject of marriage, and so forth. The third class is that which is no 
marriage at all, and in which words of proposal and acceptance are 
uttered in vain: the defect is of such a radical and vital nature that 
the legal result, which is ownership or lawfulness of enjoyment, does not 
flow, and is not produced: such a marriage is called a Batil or void 
marriage, that is to say, it is a thing which, it is ۵ misnomer to call 
marriage, because it is not productive of the result of lawfulness of enjoy- 
ment; it is just as if the marriage had not taken place at all, though 
it may be called a marriage in a metaphorical and popular, but not 
in a renl and legal sense; and this is the case where, for instance, 


the subject of the marriage is not a fit object of marringe,—God having 





(II).—See Tawzeeh, pages 262-268. 
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ordained such subject to be unlawful or Huram to the particular indivi- 
dual. Within these two classes, it is supposed that there is a class which, 
though not absolutely valid, is not, at the same time, absolutely void; 
this is supposed to be the second class, and it is called a Fasid or invalid, 
defective or vicious marriage: this is the case where the subject is a fit one 
for marriage, and the woman is lawful to the particular man for enjoy- 
ment after and by reason of the marriage, but where a condition essential 
to a valid marriage is wanting, e.g., the presence of witnesses (III). 


8. Some of the Jurists and Commentators assign very sound reasons 
for their opinion that there is no second class in marriage; and that 
there could be no such thing as a Fasid marriage. A marriage is either 
good or it is void, that is, it is either Suheeh or it is Batil; in other words, 
a marriage is either a legal and valid marriage, or no marriage at all, 
although in cases of sales it is possible to imagine such a thing as a Fasid 
sale; because the object of marriage is legality of enjoyment or Hill-i- 
Istimta, but the object of sale is ownership or milk, though such owner- 
ship sometimes leads to legality of enjoyment from a sexual point of view, 
as in the case of the purchase of a slave girl: the object of sale is to create 
ownership and not necessarily legality of enjoyment, because sale is some- 
times valid in cases which are not legally susceptible of enjoyment, froma 
sexual point of view, as in the case of the purchase of a male slave, or where 
there is Hoormut or illegality of enjoyment, as in the case of the purchase of 
aslave girl whois a Mujoosee woman (IV). In the so-called Fasid mar- 
riage, the marriage is not valid, and union of the parties is not legal 
either in its inception or continuance; because if it were legal, why 
should the Kazee be enjoined to separate the parties on the fact coming 
to his knowledge. The distinction between Batil and Fasid marriages is 
only important in so far as that distinction sometimes regulates the rule 
regarding the obligation to Iddué (V). But some of the authors have 








(LIL).—See these Tagore Lectures, Volume III, page 365, paragraph marked (XV). See 
also I. L. R., 23 Calcutta Series, page 166, 3rd para. 

(1V).—See Tawzeeh, pages 270-271. See also the Tulweeh, which is a Commentary 
on the Tawzeeh, Nawal Kishore’s Edition of Lucknow, page £97, where, in the 
annotation in Note 2 taken from the Chalapy, there is a discussion in con- 
nection with the question relating to a Nikah without witnesses whether the 
term Fasid when applied to Nikah does not always mean Batil. 


(V).—See passages translated from the Rudd-ool-Mohtar in I. L. R., 23 Calcutta 
Series, page 166, line 20, ۰ 


BOORHAN-I-LIMMEE AND BOORHAN-I-INNEE. ۲ 


given the name of Fasid marriage to a marriage which they could not 
consistently refer to either the Suheeh or the Batil class. In this con- 
nection it will be useful to know what the author of the Rudd-ool- 
Mohtar has to say in a portion of the work which is translated in these 
Tagore Lectures, and, in fact, the whole of the chapter from the Rudd- 
ool-Mohtar so translated will well repay perusal (VI). 


9. The distinction relating to the class of Fasid marriages is sus- 
ceptible of further illustration by reference to arguments called Boorhan- 
i Limmee, or arguments from Limm, %.e., from cause or Illut to effect or 
Malool, and Boorhan-t-Innee or argument which is In, i.e., apparent or 
Zahir, that is, argument from effect to cause. Smoke being the effect of 
fire, if you argue that because there is fire, there must be smoke, this is 
called Boorhan-i-Limmee; you argue from Illut or cause towards Malool or 
effect ; so also if you say, because there is sunshine it must be day. 
On the other hand, if you argue and say because there is smoke there 
must be fire, or because there is sunshine therefore there must be 
the sun, this is called Boorhan-t-Innee. Referring to Nikah, the 
Inwyers look upon it in two ways: one is this,—Nikah is an institu- 
tion, the object of which is Hill-1-Istimta, or lawfulness of enjoy- 
ment; where, therefore, there is no lawfulness of enjoyment, there is 
no Nikah. If there is lawfulness of enjoyment, there is Nikah, and the 
Nikah is Suheeh. If there is no lawfulness of enjoyment, there is-no Nikah, 
and therefore the Nikah is Batil ; because Batil is a thing which has no 
existence in the Shera. Viewed in this light, there is no intermediate class 
such as Fasid in an institution such as Nikah. But it must be conceded 
that even when viewed in this light, Batil marriages come to be divided 
into two classes, viz., a Batil marriage in which there is Shoobha-i-Muhul 
and in which there is an obligation to Iddut, and right of Nusub; e.g., a 
marriage in the absence of witnesses (VII); and the second class of Batil 
marriage is a marriage in which there is merely Shoobha-i-fail, and which 
does not result in the establishment of Nusub or the obligation of observing 
the Iddut. Other lawyers classify Nikah according to Ahkam and Asar, or 
result and effect. Nikah-i-Suheeh is where there is Hill-i-Istimta or lawful- 
ness of enjoyment, and the result and effect of Nikah-i-Suheeh is the 
obligation to Iddut, and the establishment of Nusub, and other matters. As 
ا ا‎ 
۱ ) ۲۷ 1( 866 these Tagore Lectures, Volame IIT, page 362, paragraph marked (VI). 
(V11).—See I. L. R., 23 Calcutla Series, page 166. 
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opposed to Nikah-i-Suheeh, there is the Nikah-i-Ghyr-Suheeh, in which 
there is no Hill-i-Istimta, or lawfulness of enjoyment; this class is sub- 
divided into two other classes,—one in which none of the effects of 
Nikah-i-Suheeh is to be found, and this class is called Batil, and the 
other class is where some of the effects of Nikah-i-Suhech are found; as for 
instance, the obligation to Iddut and the establishment of Nusub; this 
class may not and need not be called Batil, and, therefore, it is called 
Fasid by analogy. But the result and effect of a valid marriage or 
Nikah-i-Suheeh will only be found where the Muhul is Saleh or fit, but 
some condition of validity of marriage is wanting; such for instance, as 
the condition of the presence of witnesses: but where the Mukul is not 
Saleh, there the result and effect of a Nikah-t-Suheeh will not be found. 
10. There is one point in connection with the use of the terms 
Batil and Fasid, which must not be lost sight of in construing the original 
texts, with a view of correctly appreciating the meaning of the Arabic 
Authors. These terms are sometimes used as convertible terms, that is 
to say, the word Batil is sometimes used in connection with marriage, so as 
to denote a marriage, which deviates from the true and strict rule; and the 
word Fasid is also sometimes used in the sense thus indicated: again, Batil is 
sometimes used to denote that which is strictly speaking Fasid and vice 
versé. It is, therefore, very necessary to know the real and precise signi- 
fication of these terms and the difference that exists between them, quite 
apart from their use in relation to marriage; it is also necessary to ascer- 
tain the intention of a particular Author using those terms in relation to 
marriage, in order to find out his menning in the use of those terms. No 
doubt, there are some Authors who have, in their work throughout, used the 
terms in accordance with their precise or exact signification. I will be 
able to point out in what sense those terms are used by a particular 
Author, and I think there will be no difficulty in conveying my meaning.* 
11. It must not, however, be supposed, from the difficulty involved in 
the classification of marriages as pointed out above, that all marriages in 
fact are marriages in law; and it must not also, at the same time, be supposed 
that every marriage, in which there has been even the slightest deviation 
from the strictly prescribed rule, is no marriage at all: in other words, 
it must not be supposed, on the one hand, that Nusub is established in every 
marriage, however gross the deviation might be, or, on the other hand, 
that Nusub is not established in a marriage in which there has been even 





* Subject to what has been set forth in the above paragraplis, I will continue to use the 
term Fasid in reference to marriage in this Appendix. 
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the slightest deviation. Later on I will attempt to propound generally the 
true rule where, the form of marriage having been gone through, Nusub is 
established, and where it is not. (See paragraphs 44, 49, 53 and 59 of 
this Appendix.) — ۱ ۱ 

12. It is unnecessary to discuss the Suheeh or the first class of mar- 
riage in detail. This class of marriage is, in every sense, perfect; and if a 
child is born of such a marriage at or after six months from the date of the 
marriage, the child is legitimate, without any regard as to the time of 
intercourse, and without any regard as to the question of access; and 
it is to this class that the principle, referred to in Mr. Justice Ameer 
Ally’s work, (VIII) applies, that if the husband be living in the east and 
the wife in the west, legitimacy shall be established, and the interven- 
tion of the Jinn may be presumed. The reason is this, that the contract 
being perfect in all respects, the quality of goodness or beauty, that is, 
Hoosn or excellence as ordained by the law, is found in it, so that the 
essence of the contract is good and beautiful in all respects. 

18. Accordingly, where the Hedaya (IX) opens the chapter with the 
words “ Book on Marriage,” the Kefaya, which is a Commentary on the 
Hedaya, in defining Nikah or Marriage, says, “ Nikah cannot be created 
« except by its pillar (or Rookn) emanating from (an Ahul or) one who is 
>> competent (to contract), in reference to one who is the (Muhul or) 
“ subject of it, as in the case of other legal contracts; that the pillar (or 
<“ Reookn) consists of proposal and acceptance; that the (Ahul or) person 
>> competent (to contract) is one who is (Ahul or) competent for all con- 
<“ tracts; that the (Muhul or) subject of the marriage ts she who 18 a fit 
>> subject of the effect (or Hookm) of tt; that the (Hookm or) effect of it is 
>> ownership and lawfulness (of enjoyment).’? The same rule is laid down in 
the Inaya (X), that work being another Commentary on the Hedaya, 
where the Muhul is defined to be ‘‘a woman, to whose marriage there is 
no legal bar.” 

14, The Shuruh-Vikaya, a work written by the anthor of the 
Tawzeeh, (XI), shews that marriage is created for ownership of enjoy- 
ment ; that it isa legal notion, and does not mean only proposal and 
acceptance, but the connection and admixture (or irtibat) that is, the 


(VIITI).—See Mr. Justice Ameer Ali's Mohamedan Law, Volume II, page 191. 
(IX ).—See Hamilton’s Hedaya, Volume I, page 71. 
(X ).— See Inaya, Volume IT, page 1. 
(X1).~—See Shuruh Vikaya, Volume II, page ۰ 
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legal result, of proposal and acceptance, and this connection and admixture 
creates ownership, and this legal result can only follow when the subject 
is fit for enjoyment. 

15. The next question is,—Is the wife’s sister, during the life- 
time of the wife, a fit subject or Muhul of marriage; if not, is the 
marriage Fasid or is it Batil. 


16. The Koran ordains (XII) :—‘* Marry not women who are idola- 
ters until they believe; and give not women who believe, in marriage to 
the idolaters until they believe.” 


17, ‘The Koran also ordains: “Ye are forbidden to marry your 
mothers, your daughters, your sisters, your father’s mother, your father’s 
sister, your wives’ mothers, your daughters-in-law (XIII); your sons’ 
wives; and ye are forbidden to take to wife two sisters (XIV); ye are for- 
bidden to take to wife free women who are (the) married (wives of others) 
except those women whom your right hand shall possess as slaves.” 
(XV). 

18. It will appear from the above enumeration of females that 
amongst those women who are thus prohibited, there are some who are 
permanently unlawful (Huram-i-Moabbud) whilst others are temporarily 
prohibited (Huram--Mowakkut) ; but both the classes are spoken of in the 
same terms, and the prohibition in regard to both classes is expressed by 
one and the same term, vis., unlawfulness or Hoormut ; thus shewing that 
in regard to unlawfulness both classes are equal and alike, and stand on 
the same footing. The Hoormut or unlawfulness being equal in both 
classes, it would, prima facte, follow that neither class is a fit subject or 
muhul of marriage, and the marriage of each of those, whose prohibition 
has been ordained in similar terms, is contrary to the Koran, and is null 
and void. 

19. Now what is generally speaking the distinction between Fasid 
and Batil. In dealing with these and like terms and technical matters, 
it will suffice my present object to indicate generally the meaning and 
distinction therein involved. It is not my intention here to go into niceties 
and refinements, and details of explanation, which would necessitate the 








(XIT).—See these Tagore Lectures, Volume I, page 8, para. 48 (44). 
(XIII).- Do. Volume I, page 18, para. 119 (116). 
(XIV).— Do. Volume I, page 19, para. 120 (116). 

(XV).— Do. Volame I, page 19, para. 121 (117). 
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exposition of various portions of Jurisprudence in a more connected and 
aniplified form than space will permit, or convenience of dealing with the 
subject in a fragmentary form instead of as a whole would admit of; for 
like reasons I refrain for the present from the discussion regarding the 
difference between Amr or affirmative command, and Nuhee or negative 
command, and nufee or prohibition of essence, and nuskh or abrogation, 
referred to in paragraph 6 and elsewhere of this Appendix.* 


20. A thing or a contract is good and perfect, that is to say, valid 
or Suheeh, where conformity in all respects to the rules laid down, shews 
that the quality of goodness (or Hoosn) or excellence exists in it, and 
that not only the essence (Ayn) is good, but its wen (Wusf) and 
concomitant (Moojawir) are also good. 

21. A thing or a contract is void or Batil where the essence (or 
Ayn) is bad, and as a consequence its quality (or Wusf) is bad, and its 
concomitant (or Moojawir), if any, is bad. 

22. Between these two classes, that is, Suhceh and Batil, there are two 
other classes, viz., where the essence (or Ayn) is good, but the quality (or 
‘Wusf) is bad; and this is termed Fasid or defective or vicious: and where 
the essence (or Ayn) is good, but the concomitant (or Moojawir) is bad; and 
this is termed Mukrooh or abominable. 

23. In sales all four classes are found. A valid sale is where the 
contracting parties are ahul, or competent to contract, and the contract is 
with reference to a fit subject, or muhul, and the words prescribed by the 
law to effect a sale are found, and the other essentials are complied with. 
But where the subject is not a fit one; as for instance, where a person 
sells a free man, there the sale is void or Batil. A sale is Fasid or 
invalid where, for instance, the consideration is liquor or wine,—con- 
sideration being regarded as a quality or Wusf which, although it cannot 
be separated from the sale, is still not the Ayn or essence of the contract ; 
or where, for instance, the sale is coupled with a condition which is itself 
invalid as not arising from the sale, but which is calculated to confer 
additional benefit to either of the contracting parties; or where, for 
instance, one dirhem is sold for two dirhems, and this is usury, which 





* It is my intention to devote a future volume entirely to the Science of Jurisprvdence, 
so as to present the subject in its entirety according to the view taken by Arabic Arcthors 
of acknowledged repute and authority. 
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defeats a necessary quality, that is, the equality of consideration. A sale 
is abominable or Mukrooh where a Moojawir, ora concomitant adjunct, 
which could be separated from the sale, is bad; as for instance, where a 
person sells during the call for Friday prayers, such call rendering it 
necessary for a true believer to leave his work and proceed to the mosque; 
but this defect may be cured, as for instance, where the seller obeys the 
call and starts from his house to attend the prayers, followed by the 
purchaser, and they conclude the sale on their way to the mosque (XVI). 


24. Instances of other things, bad on account of Moojawir, might be 
given to illustrate the meaning. God prohibits and interdicts (XVII) 
intercourse with the wife during her courses, “ because the courses are 
pollution ;” but pollution is neither the essence of the intercourse nor its 
necessary quality; it is an adjunct or state, which sometimes exists and 
sometimes does not: here the prohibition is on account of badness of 
the adjunct or Moojawir ; so that if the husband has intercourse during 
the wife’s courses, and there is pregnancy, the child would be legitimate, 
and the husband’s act, though sinful, is lawful and legal (XVIII). 


25. But in Nikah or marriage there are, at best, only three classes, 
the abominable or Mukrooh Nikah not being ordinarily conceivable. 


26. If rules had not been laid down specifically in the matter, then 
to lay down a rule of universal application to distinguish precisely be- 
tween what is Fasid and what is Batil in all cases would be a matter of 
some little difficulty barring extreme instances; for what to some minds 
might appear as a necessary and inseparable Wusf or quality, might 
appear to other minds as a part of the essence or Ayn. This difficulty is 
enhanced when it is borne in mind that there is such a thing as a conflict 
between Hoosn or goodness and Koobuh or badness, where it is necessary 
to discriminate, no doubt, according to rules scientifically laid down with 
great precision, which element should have a preponderating effect so as 
to lead to a Hookm or general rule in practice. A thing is bad on 
account of its essence (Kubeeh-lai-Ayn) when all the parts and fractions 
of the essence are bad, or even where one part is bad; and that is what 
is meant by the class called Batil. A thing is bad on account of its quality 
or Wusf, where no part of the essence of the thing is bad, but where a 





(XVI).—See Tawzeeh, pages 269-270. 


(XVIT).—-See these Tagore Lectures, Volume I, page 8, para. 50 (46). 
(XVIII).—See Tawzeeh, page 200, 
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Wusf or quality of it is bad. The quality of a thing is not its essence 
or part of its essence, but it may, all the same, be inseparable from 
it; and it is the inseparable quality of the Wusf which causes difficulty 
in discriminating it from the Ayn or essence, though it may not be 
difficult to distinguish between a separable quality and an inseparable 
quality, that is, between a Wusf which is ghyr-lasim and a Wusf which 
is lazim. In order to constitute a thing good for its essence (or Hussun- 
lat-Ayn) all its parts must be good or Hussun, and no part of it must 
be Kubech or bad; but in order to constitute a thing bad for its essence, 
it is sufficient that any one part of the essence is bad (XIX). The 
parts of a marriage consist amongst others of proposal and acceptance 
and a fit subject. And so far as marriage is concerned, it can be 14 
down broadly as beyond the possibility of a doubt that, other conditions 
being fulfilled, where the muhul or subject is not fit, there the marriage 
is void or Batil; but where the muhul is fit, and the defect lies in the 
want of some formality, which relates to the quality of the notion called 
marriage, there the marriage is Fasid; as for instance, the absence of 
witnesses, the presence of witnesses being regarded by some as a quality 
although a necessary quality which, according to us, cannot be separated 
from Nikah; but according to Shafee and Malik presence of wit- 
nesses is not necessary, and, therefore, according to them, a marriage 
without witnesses is a valid or Saheeh marriage. Another instance of a 
Fasid marriage is, where the marriage is temporary (XX); here the muhul 
is good, but a quality of validity is wanting—that quality being the 
absence of limit as to time. ۱ 
27. Of the instances cited above from the Koran, there are some 
females whose unlawfulness or Hoormut is permanent or Mooabbud, and some 
whose unlawfulness is temporary or Mowukkut. Is there any ground for 
the:distinction that the marriage of a woman permanently or perpetually 
unlawful is Batil or void, because the unlawfulness is permanent and cannot 
possibly be removed; and that the marriage of a woman temporarily unlaw- 
ful is Fasid or defective, because the unlawfulness is temporary and might 
be removed? Whether permanently or temporarily unlawful, it will be 
observed that both are prohibited for marriage, and this prohibition bas 
reference to the time of the marriage; butif there is a distinction between 
ا سے تی سک سرت‎ E ا‎ ee 


(XIX ).—Seec Tawzeeh, page 264. ۱ 
(XX).—See Rudd-ool-Mohtar, Volume IT, pp. 1000-1001, translated in these Tagore 


Lectures in, Vol, III, page 365, paragraph marked (XV). 
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permanent and temporary unlawfulness, how stands the right of enjoyment 
in the interval whilst the temporary disability lasts? Is the woman a fit 
subject of enjoyment whilst such disability lasts; if not, does she become 
a fit subject of enjoyment after such disability has ceased under the same 
initial contract of marriage 9 

28. According to the Mahomedan Law, lawfulness of enjoyment arises 
from two causes:—(Firstly) ownership of possession or Milk-1-Rukbd, asin 
the case of a slave girl lawfully captured in a lawful Jehad ; and (secondly) 
ownership arising from a legal marriage. I have shewn above (see 
paragraph 6) that where certain given things are found, there the result 
is produced by the ordinance of God, and no human power can prevent 
that result; where the subject is fit and other matters are as they ought 
to be, the pronouncing of the formula of marriage must produce the 
legal result as certainly as results are produced in physical matters: 
the legal result of marriage is present lawfulness of enjoyment and not 
future or prospective lawfulness of enjoyment after the disability in the 
woman shall have ceased. If, therefore, a woman, temporarily unlawfal, 
is lawful to cohabit with, because her unlawfulness is capable of being 
removed, then that is lawful which the Koran has laid down to be unlaw- 
ful. This result must necessarily follow whena marriage, with a muhul 
or subject, which is not fit at the time of the marriage, is said to be 
11810 ; because the term Fasid implies lawfulness with defect or vice: 
the term means that there is the quality of goodness of the essence or 
Hussun-lai-Ayn, but there is also the quality of badness or Koobuh by 
reason of the badness of a Wusf or quality. 

29. It must be remarked here that to base the distinction of mar- 
riage between Batil and Fasid upon the permanent and temporary character 
of the unlawfulness of the woman involves a.confusion of ideas. Such 
unlawfulness might be of a temporary character and still the Nikah might 
be Batil. Batil and Fasid, when applied to marriage, are the classes of 
the notion expressed by the word “ marriage,” and they do not constitute 
a classification of the subject or muhul of marriage, which subject or muhul 
is the particular woman concerned, and do not depend on the degree of the 
unlawfulness of that woman, and cannot be determined by a reference 
to the question whether the unlawfulness of the muhul or subject is 
permanent or temporary, but must be determined by the vice or 
defect which applies directly and specially to the marriage itself, 
though that vice or defect might be partially constituted by a reflection 
of the defect of the subject or muhul of the marriage. If the 
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muhul is not hulal, then there is no ownership at all. Connexion with 
a woman without ownership of marriage or ownership of possession 
is unlawful in its very essence, whether the woman is permanently un- 
lawful or temporarily unlawful. To argue that because a woman is not 
unlawful in ber essence but is unlawful for something else, therefore her 
marriage also does not involve unlawfulness of the essence of the marriage, 
but involves unlawfulness of the marriage on account of a quality of the 
marriage, is to take two false steps in logic: this argument first assumes 
one question, and then mixes up that question with another: it assumes that 
marriage is susceptible of the division of being unlawful in its essence and 
of being unlawful for something else, for which there is no authority; and 
it also assumes without any authority that the division of marriage follows 
the classification of unlawfulness regarding the subject of marriage. (See 
paragraphs 23, 26 and 74 of this Appendix). It must also be noted that 
the Ghyr or something else does not always prevent the Koobuh from being 
fastened to and induced on the essence. As will be shown in paragraph 81 
where the Ghyr is Wasta-fil-sooboot, there the Koobuh or badness is induced 
in the essence, as in the case of usurpation or ghusub, which is bad on 
account of the right of others; but the wasta or intermediary is dis- 
regarded, and the Koobuh or badness comes to be attached to the essence 
of the act of usurpation. And besides this, even if the Ghyr is of the 
nature of Wasta-fil-oorooz, or bad on account of a quality, still the Koobuh 
might be of sucha strong character as to have a preponderating effect, 
and to overpower the Hoosn or excellence, so that the result is bootlan or 
avoidance. 

80. The Koran, in declaring unlawfulness, treats of permanent and 
temporary unlawfulness in like terms; that is, the same terms are used 
in reference to both. As regards temporary unlawfulness, three instances 
are given ;—the first instance is the cnse of an idolator; the second is 
that of two sisters; the third is that of another man’s wife, or Munkooha- 
t-ghyr. (See paragraphs 16 and 17 of this Appendix). As regards an infidel 
woman she is absolutely not a fit subject or muhul; and, therefore, the 


) XX1).—See Rudd-ool-Mohtar, Vol. II, page 574. Translated in I. L. R., 23 Calcutta 
Series, page 165. See also Bailie’s Digest, page 399. 
See Contra, Mr. Justice Ameer Ali’s Mohamedan Law, Vol. II, pages 202 and 
317-18. 
) X XII).—See Bnilie’s Digest, page 399, and Rudd-ool-Mohtar, Vol. II, pages 674-75. 
Translated in I. L. R., 23 Calcutta Series, pages 166, 3rd paragraph. 
See also these Tagore Lectures, Vol. 111, page 365, paragraph marked (XV). 
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xiv POSITION OF THE THRICE DIVORCED WIFE. 


author of the Rudd-ool Moohtar, reviewing all authorities, lays down that 
such a marriage is Batil, and Nusub is not established by it (XXI.) As 
regards another’s wife, she is likewise no muhul of marriage (XXII.) 

31. The fitness of a particular woman to bea muhul is a relative 
fitness and not an absolute fitness; and the same woman may be a fit sub- 
ject in respect to one individual and not be so in respect to another; and the 
question of fitness must be determined by authority, and the chief authority 
is the Koran. Take the case of a woman, who has been divorced by a bain 
or irreversible divorce by her husband once, twice or thrice ; in the first 
two cases, that is, where the third divorce is not pronounced, she does not 
cease to be a fit subject of marriage by the same husband; on the other 
hand, he is at liberty to marry her before the expiry of the Iddut and 
also after the expiry of the Iddut: but when the husband has pronounced 
three divorces, the aid of the Mohullil must be invoked and the woman 
must be married to another man, and the new husband must have 
intercourse with her, before she can become qualified and fit for re- 
marriage by her first husband. The Koran says (XXIII) “but if the 
husband divorce her a third time, she shall not be lawful for him 
again until she marry another husband.” She is, accordingly, classed 
(XXIV) in Shoobha-i-fail which, as will be hereafter explained, is a 
class where the intercourse is Batil, and where Nusub is not estab- 
lished. But the same thrice divorced wife is a perfectly fit subject of 
marringe by a stranger, whose marriage with her whilst sbe is within 
her Iddut is merely Fasid, she being, to all purposes, a fit subject with 
reference to bim. 

82. The position of the thrice divorced wife is also illustrated by a rule 
of Jurisprudence or Oosool-1-Fikah. God lays down in the Koran (XXV), 
<“ The women who are divorced shall wait concerning themselves until they 
have their courses thrice, &c.” The original word for “‘courses” is “ Kooroo,” 
a word which has a double signification, and which is Mooshturuk or common 
to both purity or Toohur, and pollutionor Hyz. The Shafei school, for 
reasons which it 18 not at present necessary to go into, affirm that Kooroo 
here is used in the sense of Toohur or purity: the school of Aboo Haneefa 
maintain that Koorvo here means pollution or Hyz; because say they, if it 
means period of purity, then the word “thrice” or “three,” which is a khas 





(XXIII).—See these Tagore Lectures, Vol. I, page 9, paragraph 58 (54). 
(XXIV).—See Hamilton’s Hedaya, Vol. II, page 20: and Rudd-ool-Mohtar, Vol. III, page 
234, translated in I. L. R., 28 Calcatta Series, page 168. 

(XXV).—See these Tagore Lectures, Vol. I, page 9, paragraph 56 (52). 


MARRIAGE WITH THE FIFTH ۰ XY 


or particular word as contradistinguished from a general or aam word, and 
which governs the word Kooroo in the text of the Koran, and which must 
be conclusive or kutate in its meaning, does not remain conclusive, because 
the divorce having been given in a period of purity, what remains of that 
period of purity is not an entire period; and, therefore, if that period is to 
be counted, the result would be, that there would be only two periods of 
purity and a fraction of one period of purity; on the other hand, if the 
period of purity in which the divorce is given is not counted, then the 
result would be that there would be three periods of purity and a fraction 
of one period of purity. But if the word Kooroo be taken to mean pollution, 
then the divorce having been given ina period of purity, the wife has 
simply to count three periods of pollution in future, and her Iddut expires 
with the expiry of the third period of actual impurity (XXVI). Upon 
this subject there are several riders or rules deduced, which are noticed 
in the Fusool, a commentary on the Oosool-i-Shashy (XXVII), but it is 
only necessary here to notice one rule, viz., ““ It is Saheeh or valid for her to 
contract Nikah with a man different from her husband in the third Hyz 
(that is, while the third menses is actually on her and before she has com- 
pleted that menses) according to Shafei; (because her Iddut, according to 
him, expired with the third period of purity, that is to say, immediately 
before the third menses commenced) but such a Nikah is Batil or void 
according to us. (Here Bati is used for Fasid, and the Nikah is Fasid be- 
cause the /ddut has not expired). 

33. Again, the Koran (XXVIII) lays down that four women are lawful 
as wives at one and the same time; the fifth wife is, therefore, not the 
muhul of Nikah, and her marriage must be Batil; but if the husband 
has divorced one of the four by a bain or irreversible divorce, and she is 
observing her Iddut, then his marriage with a fifth wife before the expiry 
of the Iddut of the fourth wife, would only be Fasid ; because, on account 
of the divorce of one of the four, the relationship of husband and wife 
has, for all practical purposes, come to an end, so that he can have no 
intercourse with her, but the non-expiry of the Iddut of the fourth wife, 
which is the period of waiting or probation, raises a defect not of a 
character to render the fifth wife wanting in fitness, but the defect is of a 
mere formal character. 


(XXVI).—See Tawzeeh, pages 36-37. 
(XX VIT).—See Foosool, page 22, Delhi edition of 1802 H. 
)2 XVIII).—See these Tagore Lectures, Volume I, page 16, paragraph 101 (97). 





xvi INSTANCES OF FASID MARRIAGES, 


34. So also as regards the Motudda of another, that is, a woman 
who is observing her Iddut having been divorced by her husband: she 
becomes a stranger to her husband as shewn above; she, therefore, 
acquires the capacity of being a fit subject of marriage by another man, 
but the marriage shall be Fasid and not Batil. 

85. The author of the Rudd-ool-Moohtar, (XXIX), gives the follow 
ing instances of a Fasid marriage :— marriage with a woman in the Iddut 
of a previous husband ; marriage with a fifth wife in the Iddut of the 
fourth; marriage with a female slave upon a free woman. The prohibi- 
tion in the last case is not based upon a rule of the Koran declaring its 
unlawfulness, but is based on a tradition of the Prophet, reported in the 


Dar Kootni to the effect ( تنک الامة على العرة‎ Y) that “a slave girl ought 


not to be married upon a free woman : here the Hanifites maintain that 
the marriage is not Jats or permissible; but the followers of Malik say, 
the marriage is good if the free woman agrees; and Shafei says if the 
husband is himself a slave and has married a free woman with his master’s 
consent, then he can marry a slave girl upon that free woman, who has 
tolerated the disgrace of being married to a slave, and may, therefore, 
submit to a little further degradation. The marriage of the slave upon a 
free woman is, therefore, Fastd, which is defined by some of the Doctor’ 
(XXX) to be a marriage where the muhul or subject is fit, but where 
there is a difference of opinion among the Ooleemas as regards the mar- 
riage being permissible or not, e. g., marriage without witnesses. There- 
fore, here, that is, in the case of a slave girl married upon a free woman, 
the prohibition arises out of respect for the wife who is a free woman, 
and not because the slave girl is not a fit subject. 

86. The instances given above shew that permanency of unlaw- 
fulness or the temporary character of it, as respects the woman, is no 
ground of distinction to mark the character of the marriage; and that 
marriages in which the woman is only temporarily unlawful may be equally 
void with marriages in which the woman is permanently unlawful. 

37. As regards the marriage of two sisters, there are two points 
of view from which the case might be considered; first, when they have 
been married together, that is, by one contract; and secondly, when they 
have been married one after the other by separate contracts. 

(XXIX).—See Rudd-ool-Mohtar, Volume II, page 574, translated in I, L. R., 23 

Calcutta Series, page 165. 


(XXX).—See Rudd-ool-Mohtar, Volume II, page 1000, translated in these Tagore Lec- 
tures, Vol. III, page 365, paragraph marked (XV). 


TWO SISTERS MARRIED BY ONE CONTRACT, xvii 


38. When they are married together, their marriage has been re- 
garded by a small minority as Fasid, but generally such a marriage has 
been held to be Batil; and probably the correct view is that it is Batil 
(XXXI). The author of the Buhur-ool Raik (XXXII) holds the mar- 
riage of two sisters by one contract to be Fasid ; as also the marriage of 
one sister during the Iddut of another. 

89, Those who hold that the marriage of two sisters by one contract 
is void or Batil rely upon the words of the Koran which, by prohibiting the 
Joining together of two sisters in marriage, lays down the absence of fitness 
in the subject or muhul. Those who hold such a marriage to be Fasid 
probably argue thus; each of the sisters taken by herself without regard 
to the other, is a fit subject, and it cannot be said, with reference to 
either, that she was posterior and not prior; therefore each taken by 
herself alone does not fall within the prohibition against joining two 
sisters, but falls under the general class of women not declared unlawful 
by the Koran; but each taken along with the other comes within the 
prohibition against joining two sisters in marriage as laid down in the 
Koran: therefore the case has a double aspect, and both aspects might be 
given effect to: each being a fit subject by one process of reasoning, the 
marriage is not void, and, therefore, Nusub would be established, and Iddut 
would be obligatory; but each being regarded along with the other, the 
marriage is bad, and, therefore, there should be separation between them 
and the husband. I have not seen this process of reasoning laid down 
distinctly in reference to the case in question, but I infer as mach from the 
discussion in Jurisprudence regarding the effect of an exception or tstisna, 
and abrogation or Nuskh, and particularisation or Tukhsees, as relating to 
a case of sale, where two things are sold by one contract with the option in 
the seller as to one of those things, in which case one analogy requires that 
the sale should be good in all cases, and another analogy requires that 
the sale should be bad in all cases; but giving effect to both the ana- 
logies, the sale is held good only if the subject of option is known and 

its price is also known, and it is held bad in three other cases, the alter- 
natives being four (X XXIII). 


(XXXI).—See Aynee, Volume II, page 31. 
Inaya, Volume 11, page 10. 
Futh-ool-Kudeer, Volume II, page 19. 
(XXXII).—See Rudd-ool-Mobtar, Volume II, page 999, translated in these Tagore Lec- 
tures, Vol. III, pages 362-63, paragraph marked (VI), where the quotation 


from the Bahur-ool-Raik is given. 
(X XXIIT).—See Towzee, pages 51-53. 
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xviii TWO SISTERS MARRIED ONE AFTEE THE OTHER. 


40. But where two sisters are married one after the other, there, by 
no possibility, can the sister married subsequently be deemed to be a fit 
subject, and nobody has discovered any process of reasoning consistent 
with the rules of Jurisprudence to take the second marriage out of the 
category of a void or Batil marriage; accordingly, Text-writers aud 
Commentators have held such a marriage to be Batil (XXXIV). 

41. If the woman is a fit subject, and the marriage is, in all respects, 
Sakeeh or valid, then the marriage itself amounts to intercourse by fiction 
(or Wuty <-Hookmy) ; so that if birth takes place at six months from the 
marriage, the Nusub is established, although actual intercourse might 
have taken place later, or might be impossible to human comprehension 
and perception; as where the husband is Mujboob (one whose male organ 
has been cut off) or where the husband is in the east and the wife is in 
the west. In a Saheeh Nikah two things are found at once; first, the 
subject or muhul is fit or Saleh; and second, by the Nikah that muhul 
becomes Hulal by reason of the fulfilment of all essentials. 

42. In a Fasid marriage the muhul is Saleh or fit; that is, the 
woman has the capacity or fitness to become a wife, but the muhul does 
not become Hulal or lawful on account of some defect; and by reason of this 
defect, the marriage does not amount to a constructive intercourse or 
Wuty i-Hookmy, and separation is, therefore, necessary to prevent sinfulness, 
[as shown in the Rudd-ool-Mohtar, Vol. II, page 468, referred to in the 
citation to paragraph 40 of this Appendix, and translated in 1. L. R., 23 
Calcutta Series, page 163, paragraph marked (c)]; but the muhul being 
Saleh, or fit, Nusub would be established if birth takes place at six months 
from actual intercourse. 





(XXXIV).—See Hamilton’s Hedaya, Volume J, pages 78 and 79. 

Aynee, Volume II, page 31. 

Inayn, Volume II, page 10. 

Fnth-ool-Kudeer, Volume II, page 19. 

Rudd-ool-Moohtar, Volume II, pages 574 and 575, translated in I. سآ‎ B., 
23, Calcutta Series, pages 165, 166 and 167, also referred to shortly in 
Mr. Justice Ameer Ali’s Mohamedan Law, Volume II, page 319, bat the 
full and correct trauslation of the whole of the passage is givenin the 
Report. 

Rudd-ool-Moohtar, Volume II, pages 465, 468, 469 and 471, translated in 
I. L. R., 28, Calcutta Series, pages 162, 163, 164 and 165; that is to say, 
page 465 is translated at page 162, paragraph (a); page 468 is translated 
at page 162, paragraph fb) and at page 163, paragraphs (c), (d) and (¢); 
page 469 is translated at page 161, paragraph (f); page 471 is translated 
at page 164 paragraphs (g) and (h). 


THE SUBJECT 18 FIT IN A FASID BUT NOT IN A BATIL MARRIAGE. xix 
CONNECTION BETWEEN MUHAL AND NUSUB. 


48. But in a Batil marriage, the muhul or subject is not fit; there is, 
therefore, no marriage at all; and because there is no marriage, the parties 
must be separated; and because the muhul is not fit, there is no Nusub ; 
whereas in a Saheeh marriage, the muhul is fit, and the woman becomes 
lawful to be enjoyed; because she is lawful to be enjoyed, she cannot be 
separated ; and because the muhul is fit, therefore Nusub is established. 

44. It thus appears that the establishment of Nuswb depends on the 
fitness of the subject or muhul ; and that the fitness of the muhul gives 
to the marriage the character of being Saheeh مہ‎ ١ being Fasid ; and that, 
among other things, absence of fitness gives to it the character of Bootlun 
or being void. 

45. In the annotations on the Foosool, which isa Commentary on the 
Oosool-i-Shashee, a passage is cited at page 185 in note I from the Madun, 
which is also a Commentary of great authority on the QOosool-i-Shashee, 
the effect of which is as follows:—Where there has been Hejab and Kabool 
without witnesses, there is no Nikah according to the Shera: and the estab- 
lishment of Nusub, and the absence or Sakoot of Hudd, and the obligation 
of Iddut do not indicate the lawfulness of the Nikah ; because these things 
are established as based on Shoobha-t-Akd or doubt arising from marriage, 
on account of the existence of the pillar of the contract, (which is Eejab and 
Kabool) emanating from an Ahul or fit subject, towards a muhul or fit object. 

46. Thus, as shown above, in a Batil marriage the subject or muhul 
is not fit. Accordingly the Tulweeh, a Commentary on the Tawzeeh, 
(XXXV) whilst distinguishing between nuhee or negative commands and 
Nuskh or abrogation, lays down that the latter “declares that the act 
can no longer possibly exist according to the Shera, e.g., to face towards 
Jerusalem in prayers, and the lawfulness of two sisters” (literally “ sisters.) 
Here “ sisters,” evidently means ‘‘two or more sisters’? that is sisters 
of the wife, although the word might also include one’s own sisters. The 
lawfulness of a man’s own sister was allowed in the religion of Adam, but 
it was abrogated long before the advent of our Prophet. The lawfulness 
of the wife’s sister existed before the time of our Prophet. It existed in 
the law of Moses, who himself married two sisters, who were the daughters 
of Shoaib. Before the time of Moses, instances of lawful marriage of two 
sisters existed. Yakoob or Jacob had married two sisters, and Yusoof 
or Joseph was born of one of them. But all this was made nuskh or 


(XXXV).—BSee the Tulweeh, Newal Kishore’s Edition of Lucknow, page 291. 





xx A NEGATIVE COMMAND LEGALIZES THE ESSENCE. 


abrogated by the law promulgated by our Prophet. The practice 
of facing Jerusalem whilst saying prayers was abrogated by the Koran 
(XXXVI), which laid down that the face must be turned towards Mecca 
whilst saying prayers, and, therefore, the practice of facing Jerusalem whilst 
saying prayers is absolutely prohibited by the abrogation in question, and 
therefore, to say one’s prayers facing Jerusalem is not to bring the prayers 
into existence, and such prayers amount to no prayers at all. So the prac- 
tice of joining two sisters, which existed before, was abrogated by the text 
of the Koran already cited, and, therefore, according to the Shera, the 
joining of two sisters together in marriage cannot be recognised, anda 
marriage, in which two sisters are joined, has no existence according to 
the Shera, just as if no outward form of marriage had at all been gone 
through; and although there might be proposal and acceptance in appear- 
ance, still such marriage is not thereby brought into existence according 
to the Shera, and, therefore, the effect of a valid marriage prescribed by the 
Shera does not attach itself to such a marriage; because the effect would 
come into existence after the existence of the cause, which is marriage ; 
and inasmuch as there is no existence of marriage, there can be no 
Iddut and no Nusub, which are, generally speaking, some of the results 
of a marriage, which comes into existence according to the Shera: the 
marriage in question is, therefore, absolutely void. 


47. Buta Fasid marriage, strictly speaking, would be one in reference 
to which there is no text, which abrogates and renders void the very 
essence of the thing, but it must be one in which there is a negative com- 
mand or whee, which legalises the essence, and renders the act as possible 
of existence under the Shera, but prohibits it on account of some flaw or 
defect. 

48. From what I have submitted above, it will appear that intention 
has no effect or relevancy in a question of marriage; and it will also 
appear why a marriage, even by way of a joke or husul, becomes a binding 
marriage, provided the subject is fit and the other essentials are not 
wanting. 

49. A just and proper appreciation of the question as to the fitness 
of the subject or muhul affords, generally speaking for all practical pur- 
poses, a key for the solution of most of the rules relating to the law of 
marriage in connection with the question raised, and negatives the sup- 
position that the portion of the law, relating to crimes and to punishments 


— 


(XXXVI).—See these Tagore Lectures, Volume I, page 3, paragraph 14 (10). 


SHOOBHA-I-MUHUL AND SHOOBHA-I-FAIL. xX 


for sina or whoredom, and for kusuf or slander, supports the position that 
where the subject is permanently unlawful, there the marriage amounts to 
no marriage, and does not conduce to Nusub, but where it is temporarily 
unlawful, there the marriage is a good marriage and,establishes Nusub. 


50. The general principle which underlies the law of punishments 
for crimes is the tradition of the Prophet—“ Drop punishment from 
doubt,” the punishment for sina being exceptionally severe. Doubt is of 
two kinds: doubt or error in the act, and doubt or error in the subject و‎ 
(XXXVII). Both these doubts are sufficient to do away with punish- 
ment. In both these classes of doubts there is express authority for 
unlawfuloess. In Shoobha-i-fail, or doubt or error in the act, there 
is no sort of authority for the lawfulness of the muhul or subject, 
e.g., the son having intercourse with the father’s slave girl; but still 
when the man claims doubt, that claim has been considered sufficient 
to remove liability to punishment; but in this class Nusub is not estab- 
lished on account of the absence of all authority for the lawfulness of the 
subject. But in Shoobha-t-muhul, or doubt or error in the subject, there 
is some sort of authority for the lawfulness of the subject, e.g., the father 
having intercourse with the son’s slave girl; here the authority for un- 
lawfulness is the authority that a man cannot enjoy any but his own slave 
girl, and cannot appropriate another’s property; but there is another autho- 
rity which the father has or might have misapplied, and that authority 
consists in the tradition that the son and all that belongs to the son belong 
to the father; the latter, therefore, has misapplied this authority in refer- 
ence to the son’s slave girl. (See paragraph 60). Here also, on account 
of doubt, the punishment ceases or drops, and on account of the 
authority for the lawfulness of the subject, Nusub is established. See 
the instances cited in the Hedaya under the respective heads of Shoobha-i- 
fail and Shoobha-t-muhul, which instances are amplified but under the 
same underlying principle in the Rudd-ool Mohtar (X XXVIII). 


51. In common with other matters relating to the Shera in which 
there is misconception, Hudd is a word regarding the meaning of which 





(X XXVII).—See Hamilton’s Hedaya, Volume II, pages 19, 20 and 21. 
(XX XVIII).~See Rudd-ool-Mohtar Volume III, pages 231 and 234, translated in T. .ىآ‎ R., 
23, Calcutta Series, pages 167 and 168. 
See also Baillie’s Digest of the Mohamedan Law, pages 397 and 398, 





xxii DOES CONSUMMATION CURE FLAW ۶ 


there is some misconception. Correctly speaking, Hudd is punishment 
prescribed unalterably by the Koran for unlawful connexion falling under 
the definition of zina: and the Tazeer or penalty which, according to Aboo 
Haneefa, is to be substituted for Hudd, where the case does not fall within 
the technical definition of zina, is a discretionary punishment, the nature 
of which is not unalterably fixed. The Hudd for zina is fixed by the 
Koran itself. In a case of zina, the Kazee has no alternative: he must 
carry out the sentence to the fullest extent, and the fixed number of 
stripes or doorras must be laid on even if the culprit were to succumb 
to death during the infliction. It is related of Huzrut Oomur (see 
Tareekh-i-Khumees, Volume II, page 252) that having convicted his only 
son Aboo Shahma of zina, he had the strength of mind to do stern justice 
by passing a sentence that the culprit should receive the fixed number of 
doorras, and although life was nearly extinct even before the last few 
stripes had been inflicted, still the Shera must have its strict course and 
the full number was ordered to be completed, so that with the last stripe 
life became wholly extinct. No ordinary man or woman is believed to 
survive the punishment for zina, although, no doubt, to suffer the punish- 
ment is to make full atonement for the transgression. For cases which 
did not amount to zina but which were withal illegal connexions, Aboo 
Haneefa substituted Tazeer, which, though not so severe as the Hudd 
fixed by the Koran, was severe enough in all conscience, and was not and 
could not be said to consist of a mild chastisement. 


52. The following proposition is true: the Shoobha, which is suff- 
cient to establish Nusub is also sufficient to remove the liability to Hudd : 
but the Shoobha, which is sufficient to remove the liability to Hudd, is, by 
no means, necessarily sufficient to establish ۵۰ 


53. In every case where, although a form of marriage has been gone 
through, still there is some kind of flaw in it, it must be seen whether 
the case is that of Shoobha-t-fail or Shoobha-i-muhul : in the latter case, 
generally speaking, Nusub is established, but not in the former: in 
both cases the mere form of marriage being gone through does not 
render the muhul, at the time of the marriage, kulal, and it is a different 
question whether or not it is capable of becoming hulal in future bya 
future marriage. Nothing can be more repugnant to the instincts of the 
` Mohamedan Law than the proposition that consummation cures a flaw or 
defect: that consummation should have the effect of curing or removing ® 


LEGAL EFFECTS OF 4 SUHERH AND OF A PASID MARRIAGE. xxiii 


flaw is a non-Mohamedan idea :* the consummation itself, that is, a legal 
consummation, is the effect of a cause; that cause is the establishment 
and existence of ownership; if the cause is absent, the effect must be 
absent; therefore consummation itself must, in order to be legal, take 
place in a valid marriage. (See paragraphs 18 and 68 of this Appendix) : 
and besides this, if in Fasid marriages consummation had that effect, then 
why should it be the duty of the Kazee to separate the parties on the fact 
coming to his knowledge. (See paragraph 42 of this Appendix.) 

64. In a Suheeh or valid Nikah, (firstly), the Nikah itself creates 
liability to dower; (secondly), the Nikah is Wuty-i-Hookmy, or sexual in- 
tercourse by fiction; so that if birth takes place within six months from 
the marriage, the Nusub is established, although tbe birth might not be 
within six months of actual Wuty; (thirdly), the Nzkah is susceptible of 
divorce or the breaking or dissolution of the link or vinculum brought into 
existence by the marriage; (fourthly), as soon as there is a Khilwut-i- 
Suheeh, the Iddut becomes obligatory ; (fifthly), dower becomes lazim or 
obligatory by mere marriage, but becomes payable by Khilwut-i-Suheeh; in 
other words, Nufs-i- Wujoobd or mere liability to dower becomes established by 
Nikah, but Wujoob-t-Ada, or obligation to payment, is established by Khil- 
wut-7-Suheeh, or by death ; (sixthly), ina Suheeh marriage Lian may take 
place. But iu a Fasid Nikah, (firstly), itis sexual intercourse and not the 
Nikah itself which creates liability to dower; (secondly), the nikak is not 
Wuty-t-Hookmy, but there must be actual sexual intercourse; so that if a 
child is born within six months of actual sexual intercouse, then the Nusub 
of that child is established; (thirdly), the Kuzee must separate the parties, 
and the separation is Fuskh or cancellation, and not Talak or dissolution و‎ 
(fourthly), the Khilwut-1-Suheeh does not give rise to Iddué, but the Iddut 
arises from actual Wuty, or sexual intercourse, as a matter of precaution; 
(fifthly), the dower does not become obligatory and payable except by actual 
sexual intercourse, and not even by death; and it is correct to say that 
Khilwut-i-Fasid in Nikah-t-Suheeh is like Khilwut i-Suheeh in Nikah-7- 
١ ٭‎ Even in matters of Koofawut or Equality, where the muhul or subject cannot be said to 

be not fit in the sense in which the word is used in the case under discussion, consummation 
does not cure the flaw of want of Equality. See these Tagore Lectures, Volume, II, page 76, 
paragraph 1101 (201) and page 78, paragraph-1105 (205). The birth of a child. however, in 
the case of absence of Koofawut, destroys the right of objection. See these Tagore Lectures, 
page 77, paragraph 1102 (202), and page 86, paragraph 1126 (226); and as regards Nusubd in the 
case of absence of Equality, where intercourse has taken place and a child is born, there 


is no difficulty in the Nusub being established in the father, becanse there the woman or the 
muhul, that is, the subject, is fit. This matter has an important bearing on the question under 


discussi on. 


xxiv NUSUB DEPENDS ON LEGAL OWNERSHIP. 


Fasid ; (sixthly), in a Fasid marriage Lian does not take place: and this 
should be sufficient to bring the error home to those who hold that, in a 
Fasid or an invalid marriage after consummation, the flaw is removed ; on 
the contrary, the flaw sticks to it throughout, because one of the forms of 
Lian is applicable only after consummation and pregnancy; but it is an 
established rule that no Lian can ever apply to an invalid marriage; 
whereas, if the adverse argument had been correct, and if after consum- 
mation, the Fasid marriage was capable of being converted into and 
treated as a Suhech marriage, then it would follow that Lian would apply 
after pregnancy to an invalid or Fasid marriage (XX XIX). 


55. The reason why in Shoobha-t-fail or “ doubt in the act” the 
Nusud is absent is thus stated in Note 8 to the annotations on the Foosool 
(XL). As a consequence of the doubt, the Hudd is dropped or be- 
comes sakit, but this doubt is not sufficient to establish Nusub ; “ because 
the establishment of Nusub depends on the existence, however small, of 
ownership (as in the case of a slave girl) in the muhul, or on the existence 
of lawfulness (ns in the case of a marriage) in that muhul, and neither 
of these is found ”* 


56. There is another quotation from note 10 of the annotations on 
the Foosool, which may be cited lere with advantage. At page 189 of 
that work a question is raised regarding the meaning of the word 
“daughter ” in the Koran, where there is an enumeration of women 
whom it is prohibited to marry (XLI). Does the word “ daughter” in- 
clude a daughter by gina? If she is included, then does not this amount 
to an authority for the establishment of her Nusub in the Zanee? The 
answer is, that the word “daughter” in the Koran includes both a 
daughter by lawful intercourse and a daughter by unlawful or illicit inter- 
course; but that, in the latter case, the Nusub is not established in the 
father: because the establishment of Nusub, according to the Shera, 
requires that there should be an antecedent cause or subub such as Nikah 
or marriage, and milk or ownership; and the fact of her being, in reality, 
his daughter is a different question, and depends upon Joozeeut and 
Bazeeut in fact ; that is, it requires that there should exist in the daughter 


(XX XIX).—See these Tagore Lectures, Volume III, page 352. 
(XL).—See Foosool, page 288. 


9 لان لبرت النمب doles‏ قيام الملىف فی eer}‏ من وجة او قیام العل فية ولم day‏ ۔ 
(XLI).— See these Tagore Lectures, Volume J, page 18, paragraph 119 )115.(‏ 


“Your DAUGHTERS” IN THE KORAN DOES NOT LEAD TO NUSUB. XXV 


particles and fractions of the father; therefore, the negativing of the one 
(i. e, the Nusub) does not involve the negativing of the other (i. e. the fact 
of her being the daughter); that is to say, if you negative her Nusub from 
him, you do not negative the fact of her being his daughter naturally. 
Kyas requires that her Nusub should be established from the Zanee, but the 
Nusub is not established in the Zanee on account of a tradition of the 
Prophet* to the effect ‘that the wulud, or child, is for the Firash, (that 
is, for the owner of the Firash), and for the adulterer there is prohibition :”’ 
thus the Prophet himself negatived the Nusub from the Zanee. Then, if it 
be objected that this tradition is of the class called Ahad or traditions 
reported scantily, that is, by a small number of persons both in the begin- 
ning and afterwards (as contradistinguished from traditions called the 
Mutwatir, that is, those traditions which are numerously reported, and are 
therefore of sufficient authority and weight to act on, even when opposed 
to the Koran itself) and, therefore, cannot be acted on in opposition to 
the text of the Koran relating to “ daughters, ” (that is to say, if it be ob- 
jected to that this very text of the Koran, which prohibits one from marrying 
“‘yourdaughiters,” is sufficient to establish her Nusub from the father, with- 
out the text being outweighed by a tradition of the Ahad class), the answer 
to this argument is that (Izafut-t-Mootlwk or) a general reference (such as 
is involved in the expression “your daughters”) does not necessarily 
involve the establishment of Nusub; dost thou not see thata child is 
referred to the mother when God says, “the mothers or walidat shall 
give suck to their children or aulad”’ (XLII); and there is a concurrence 
of authority or yma, that this expression does not establish the Nusub 
(of the children in the mothers — Nusub being referable to males only; 
and, therefore, a wulud-ool zina being a child, whose mother might be 
known, but whose father is not known, is a Mujhool-ool-nusub). It is, 
therefore, clear that there is no conflict between the text of the Koran 
(in the matter of the Nusub by the force of the expression ‘‘ Your 
daughters,” and between the tradition of the Prophet cited above). This 
is laid down in the work called the Madan. It can also be assigned by 
way of an answer that Nusub is not established from the Zanee both so 
far as the Kazee is concerned and also morally speaking; because the 
reality of Nusub is known only to God; and for this reason all mankind 
shall, on the day of judgment, be referred to their mothers و‎ because if 
—— -JFE لوله للفززش ای لصاحبه و للءاهر‎ * 
) XLII).—See these Tagore Lectures, Volume J, page 10, paragraph 61 (57.) 
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xxvi SHOOBHA-I-FAIL BEING PURE ZINA NUSUB 18 NOT ESTABLISHED 
EXCEPT IN CERTAIN CASES. 


they were to be referred to their fathers, then the shame of a large 
number would transpire, and it would be impossible that Adam and 
Christ could be called out at the day of judgment if the description would 
require reference to the fathers. 

57. The Bahur-ool Raik (XLIII), lays down that Nusub is estab- 
lished in Shoobha-i-muhul if there has been a Daiwat or claim on the 
part of the man, and that Nusub is not established in Shoobha-t-fail even if 
there has been a Daiwat ; “ because in the second case the act amounts to 
pure zina (without any doubt in favor of lawfulness), although the Hudd 
drops on account of something which has reference to the Zanee, and 
that thing consists of its being doubtful to him whether the intercourse 
was unlawful; but it does not amount to pure sina in the first case by 
reason of doubt in the muhul.” * 

The author then goes on to shew that in regard to cases of 
Shoobha-i- fail, where the Nusub is not established even when there has 
beeu a Daiwat, there are two exceptions ; one is, where a man divorces 
his wife thrice, and she then, at or more than two years after the three 
divorces, gives birth to a child, the Nusub of that child shall be established 
in the man, if he makes Datwat; and if she gives birth within two 
years, then Nusub shall be established in the man without a Datwat; 
the second exception is where a man marries a woman, but a wrong 
woman is sent to the bridegroom, who has intercourse with her relying 
on the words and assurances of others; in this case, according to Zailye, 
Nusub shall be established in the bridegroom if there bea Daiwat. The 
first exception, however, deals with the case of Nusub arising out of the 
marriage which had been contracted before the three divorces were 
given; it is not to be taken as justifying by implication a marriage with 
the thrice divorced wife, before the assistance of the legaliser or 
mohullil has been invoked. 

58. But the class of cases enumerated under the head of Shoobha-i- 
muhul is very far removed from the case under consideration, and bears 
no resemblance to the case of a sister married subsequently to her sister’s 
marriage: in the latter case the authority forthe unlawfulness is express 
and conclusive. 


(XLIII).—See Bahur-ool Raik, Volume V, page 15.‏ 
* لان الفعل تمض زنا فى الثانية و ای سقط إلعد لامر راجع اليه و هو اشنباه الامر gale‏ 
ولم Wesel!‏ فى الاولى للشبهة فى العمل, 


SHOOBHA-I-AKD APPLIES ONLY TO CRIMINAL LAW AND IS NO xxvii 
INDEPENDENT 01488 OF DOUBT IN CIVIL LAW. 


59. To the two classes of doubts mentioned above, Aboo Haneefa 
adds a third, vis., doubt arising from marriage; and, according to him, on 
account of this doubt also, punishment ceases ; but this is not the view of 
his two disciples, according to whose views Futwa is given. According 
to Aboo Haneefa all daughters of Eve are generally fit subjects of 
procreation, and, therefore, marriage even with a Maharim is sufficient to 
give the prisoner the benefit of the doubt. But even according to Aboo 
Haneefa, when the matter relates to one of Nusub, it is, by no means, the 
concurrent opinion of all, and it is, by no means, universally accepted 
that Aboo Haneefa’s view was that Nusub is established by mere marriage 
without any regard to the fitness of the subject or muhul in an indivi- 
dual case (XLIV). But supposing it were to be admitted for the sake 
of argument that, for some reason or other, Aboo Haneefa did so hold, 
still that is not the law (XLV). As regards the question of Nusub there 
is no third class of doubt, that is to say, the error or doubt arising from 
marriage is no substantive and independent class of doubt at all و‎ and ac- 
cordingly the Hedaya in dividing doubts uses language from which only two 
classes of doubt result, vis., one where Nusub is established, and the other 
where Nusub is not established ; because the Hedaya (XLVI) says, “Error 
is of two kinds, &c.,” (XLVII) and “according to Aboo Haneefa, a contract 
of marriage is a sufficient ground of error, &c.“ Such is also the view 
taken by the author of the Rudd-ool Mohtar who (XLVIII), comments 
on the following words of the Doorr-ool Mooktar—“It thus appears 
that the classification of doubt into three divisions is according to the 
view of Aboo Haneefa.” The author of the Rudd-ool Mohtar, after 
citing the above passage, says that the classification of doubt accord- 
ing to Hookm, that is, effect—and Iddut and Nusub are some of the 
effects —is into two, according to all; at most, the effect of Shoobha-¢- 
akd, according to Aboo Haneefa, is the same as that of Shoobha-i- 





(XLIV).—See Jamai-ool-Rumooz, otherwise called ‘the Kohistany,’ Volume IV, page 
644, translated in I. L. R., 23, Calcutta Series, page 159. 


(XLV).—See Hamilton’s Hedaya, Volume II, pages 21 and 26. 
See Mr. Justice Ameer Ali’s Mohamedan Law, Volume II, page 8. 


(XLVI).—See Hamilton’s Hedaya, Volume II, page 19. 
(XLVII).—S8ee Ditto Volume II, page 21. Algo see Baillie’s Digest of the 
Mohamedan Law, page 399. 
(XLVILI).—See Rudd-ool Moohtar, Volume III, page 238, translated in 1. L. R., 23, Cal- 
cutta Series, page 173. 


37۲7111 ALL CASES OF SHOOBIWA-I-AKD FALL INTO THE OTHER TWO 
CLASSES RESPECTIVELY. 


muhul ; but, according to bis two disciples, it has the effect of Shoobha-i- 
fail: if the classification is according to mufhoom or meaning of the 
word doubt, then also there are two classes; because some of the cases, 
which fall within Shoobha-t-akd, are Shoobha-i-fatl, whilst others, which 
fall within Shoobha-i-akd, are Shoobha-i-muhul ; that is, those cases of 
Shoobha-t-akd, in which as regards the lawfulness of the subject or muhul 
there is some authority, will fall within Shoobha-21-muhul, and those in 
which there is no such authority will fall within Shoobha-i-fail. 


60. Turning to the Futh-ool Kudeer the same result follows. The 
division of doubt or Shoobha (XLIX), according to the Hanifee and 
the Shafei schools, is set forth, and it is laid down that in Shoobha-t-fatl 
Nusub is not established. It is laid down (L) that Shoobha-t-akd is 
recognised only by the Imam-i-Azum, that is, Aboo Haneefa. It is 
further laid down (LI) that by intercourse with the slave girl of a son’s 
son, Nusub is not established : so also is it not established (LIT) by inter- 
course with the wife’s slave girl. The last two instances should receive 
special attention for the purpose of being compared with the case where the 
father has intercourse with the son’s slave girl, and where Nusub is established 
(see paragraph 50). It is also laid down (LIII) that Futwa is given 
according to the view of the Sahibain, i.e., Aboo Yusoof and Mahomed 
in the matter of non-establishment of Nusub by the Nikah with a Maharim. 


61. It now remains to deal with one or two passages from Baillie’s 
Mohamedan Law, which is a translation of passages from the Fatawai 
Alumgiree, the latter being a work extending over six volumes in Arabic. 
The Fatawai Alumgiree is not a collection of actual decisions by the Kazees, 
as some people erroneously suppose. There are two methods of writing 
books on Molhiamedan Law; one is to write the work in the form of Juris- 
prudence laying down general rules without the detail or concrete cases 
being the primary object of the work, aod without writing the work in 
the form of supposed cases; such as the Tunkeeh and its Commentary (or 
Shurth) the Tawzeeh, on which there is a further commentary in the form 
of annotations or Hasheeah called the Tulweeh, which again has several 


(XLIX).—See Futh-ool Kudeer, Volume II, page 588. 


(L).—See Ditto Volume II, page 589. 
(LI).—See Ditto Volume II, page 591. 
(LIT).— See Ditto Volume II, page 592. 


(LIIT).—See Ditto Volume 11, page 593. 
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Hasheeahs one of them being the Chulupy; and such as the Manar, the 
Noorool Anwar, the Dair-ool-Oosool, the Oosool-i-Shashee, the Hoossamee, 
the Namee, the Moossullum-oos-Suboot by Moulvie Moohiboolla of Bihar, 
and its Commentaries written by Mawlana Abdool Ali Bahur-ool Ooloom 
and by his father Moglla Nizamuddin and by Moolla Moobeen and by 
Moolla Hussun and by Moulvie Burkutoolla of Allahabad; and such 
as the Moohkum-ool-Oosool by Hafiz Aman-oolla of Benares ; and such as 
the Buzduwee, the Kashshaf and the 11218001. These are works on Juris- 
prudence or Oosool, i. e, root. In these works the four sources of Fikah or 
principles of law are treated in their order, and the author descends from 
the general to the particular, and illustrates the roots or principles by a 
reference to the branches or particulars and details, and enunciates the 
law in the form of principles rather than in the form of rules 
having for its object practical cases, which ordinarily occur in life. 
Another method of writing on Mohamedan Law is to go into details and 
to provide for supposed cases, which occur or are likely to occur in real 
life, without treating directly of the sources or roots as a whole, and 
without dealing primarily with those sources; in other words, the object 
is to write in the form of a digest to provide for supposed cases instead of 
writing in the form of Jurispradence and laying down general principles 
and instead of dealing primarily with the origin of the rules applicable 
to those cases, although, no doubt, such rules might, by way of elucida- 
tion and explanation, be traced to their origin not as the primary object 
in view but as a matter secondary and subordinate thereto. As instances 
of such works may be cited the Fatawai Kazee Khan, the Fatawai Imadea, 
the Fatawa Buruhna, the Fatawai Alumgiree, &c., .مث‎ Such writings are 
called the Fooroo or branches, and they deal with details, and constitute 
collections of the views of various authors with such light as the compiler 
or author can throw on the subject by fortifying the rules laid down by a 
reference to the principles on which the rules are founded. In books on 
Jurispradence the main or direct object is to treat of the Oosool or roots, 
that is, the principles of law; and in works on Fooroo or branches, the 
main object is to deal with details and cases. 


62. Asregards what appears in Baillie’s Digest at page 32, a reference 
to the original Arabic of the Futawai Alumgiree (LIV), shows that the 
authority for the position regarding Iddut and Nusub, when two sisters are 





— — — — — ————— — 


(LIV).—See original Fatawai Alumgiree, Volume I, pages 891 and 892, 








XXX AUTHORITY OF MOOHEET-I SURUKHSY CITED IN BAILLIE AS DEALT 
WITH IN RUDD-OOL MOOHTAR. 


married one after the other, is the work called the Mooheet-i Surukhsy, and 
the quotation from that work begins with the words “should the sisters 
be married by separate contracts, the marriage of the last married is in- 
valid, and it is incumbent on the husband, &c.,” and ends at the same 
page in Baillie with the words ٠“ the husband being bound to refrain from 
matrimonial intercourse with his wife, until the expiration of the sister's 
Iddut.” The authority for what follows in that paragraph at the same 
page in Baillie commencing with the words “if he had married the two 
sisters by separate contracts, &c.,” up to the words “ but if he fail to 
explain, he has no choice and must separate from both” is the Shurub-i- 
Tuhavee. The authority of the Mooheet-i Surukhsy has been considered 
by later writers, such as the Rudd-ool Moohtar, the author of which, 8 
the course of his work, mukes frequent allusions to the Fatawai Alum- 
giree under the designation of Fatawai Hind, and to the Mooheet as cited 
in the Fatawai Hind. 


68. The author of the Rudd-ool Moohtar, (LV) has before it that 
portion of the Fatawai Alumgiree which, in the original, corresponds with 
page 32 of Baillie’s Digest; therefore having before him the whole of 
the page of the Fatawai Alumgiree, which corresponds with page 32 
of Baillie’s Digest, he knows and has before him what the Mooheet-i 
Surukhsy holds and what the Shuruh-i-Tahavee also holds as regards 
the cases discussed by each respectively; and referring to Shurub-i- 
Tahavee he quotes the Shuruh-i-Tahavee from the Fatawai Alumgiree, 
and approves of it, saying “ it is laid down in the Fatawai-i-Hindia from 
the Shuruh-i-Tuhavee that, if the husband married the two sisters by two 
contracts, &c., &c.“ As regards the authority of the Mooheet-i Surukhsy, 
that authority is questioned and dissented from expressly in an analogous 
case, viz., that of a Moslem marrying an 1001467688 ؤ‎ in this latter case, 
the Mooheet’s view was that the marriage is Fasid, and that there is 
Nusub and 100:6 : but the author of the Rudd-ool Moohtar (LVI) citing 
the Mooheet-i Surukhsy upon that question, dissents from it, and distinctly 
lays down that the marriage is Batil, and that there is no Nusub or Iddut ; 


(LV).—See Rudd-ool Moohtar, Volume II, page 468, translated in I. L. R. 23, Calcutta 
Series, page 168. 

(LVI).—See Rudd-ool Moohtar, Volume II, page 574, translated in I. L. R. 28, Cal- 
cutta Series, page 165, referred to shortly in Mr. Justice Ameer Ali's 
Mohamedan Law, Vol. II, page 319. 


CONSTRUCTION OF THE PASSAGE IN THE INAYA, xxxi 


and he then says, “ This thou should understand ”—a form of expression 
explained in the introduction to the Rudd-ool Moohtar (LVII) to denote 
that the author quoted from and referred to is wrong, although out of respect 
to the memory of the deceased author, a harsh expression is not used. And 
. as regards the rule laid down by the Mooheet-i Surukhsy regarding the 
marriages of two sisters married one afterthe other, as in Baillie’s 
Digest, page 32, the Rudd-ool Mooltar, in spite of the Mooheet-i Surukhsy, 
and with the knowledge of Mooheet’s view on the subject, has laid down 
a different rule, without taking the trouble of noticing the Mooheet; the 
rule laid down by the Rudd-ool Moohtar being that the marriage of the 
first sister is valid or Suheeh, and the subsequent marriage of the second 
sister is void (LVIII). The authority of the Mooheet, therefore, goes for 
very little or nothing. It cannot have weight superior to that of Aboo 
Haneefa, and even his view is not the law as correctly understood and 
actually declared and applied. 

64. There is a passage in the Inaya (LIX) which is supposed to favor 


(LVII).—See 2200.001 Moohtar, Volume I, page 8, lines 6 to 8. 

(LVIII).—See Rudd-ool Moohtar, Volume IT, pages 465, 468, 469, 471 and 574. The first 
four references, ore translated in I. L. R. 23, Calcutta Series, pages 162, 168, 
164 and 165. The last reference is translated in I. L. B. 28, Calcutta Series, 
page 167, 3rd line from the top, and is summarily referred to with different 
effect and meaning in Mr. Justice Ameer Ali’s Mohamedan Law, Vol. II, 

page 819. 
(LIX ).—See Inaya, Volume II, page 496, translated in I. L. R. 23, Calcutta Series, page 
156, where the whole of the passage from the Inaya is translated without 
a break. See Baillie’s Digest, pages 152-158, where mere portions of the 
Inaya are translated, and the translations are so interspersed and mixed up 
with quotations from and references to the Hedaya and with Mr. Baillie’s 
own views and inferences on the subject, that the effect of the passage from 
the Inaya is altogether lost sight of, so that Mr. Baillie’s own views and infer- 
ences are apt to be mistaken for translations from the Inaya. For instance,— 
the passage at page 158 of Baillie’s Digest, eighth line, beginning with the 
words, “ With regard to women who cannot be lawfully joined together ” and 
ending with the words, “and, therefore, the connexion is not sina,” is not to be 
found in the Inaya at all—and the reference given by Baillie at foot marked 
No. 8 “ Inaya, Volume II, page 496 ” must be taken to be a reference to the 
authority for the justification of an inference drawn by Mr. Baillie himself 
from some language used in the authority referred to. It is, however, conclu- 
sively shown here in this appendix and in the full translation given in the 
Reports that Mr. Baillie’s inference has absolutely no foundation in the 
authority. See also Mr. Justice Ameer Ali's Mohamedan Law, Volume II, 
chapter 7, page 317, where the matter has been left in the same state as in 

Baillie’s Digest. 





xxxii INAYA SUPPORTS THE VIEW DERIVED FROM OWNERSHIP. 


the adverse view. That passage is a commentary on the Hedaya (LX) 
relating to the Chapter on Punishment for Kuzuf or slander. The Hedaya 
says, “If a man have unlawful commerce with a woman in whom he has 
no right of co-habitation, &c.:” then follows the commentary. The Com- 
mentary has nothing todo with the present question; and, if at all, it 
favors the view that the subject or muhul should be fit. 

65. The Inaya in the passage above quoted classifies unlawful (or 
Huram) intercourse as follows :— 


Intercourse is unlawful, 








Hither when ownership or when ownership 
is absent, is present, 

either wholly or partially but unlaw- or unlaw- 

absent, 6g., absent, e.g., fulness is fulness is 

a strange a slave girl perpetual, not per- 
woman. held in e.g., & slave petual,e.g., 
(1) partnership. girl, who is intercourse 

2 foster- sister. with one’s 

(3) wifein her 

courses, or 


with a slave 
girl, who is 
a Mujoosee, 
or with two 
slave girls, 
who are 
sisters. 


(4) 

66. In cases (1), (2) and (3), the intercourse is unlawful in its very 
essence, and, therefore, such intercourse amounts to Zina, and the slan- 
derer is subjected to no Hudd, inasmuch as he spoke the truth: in case 
(4) the intercourse is unlawful not for its essence but for something else, 
that is, for something different from the essence, that is, for a Moojawir 
or attendant or concomitant circumstance, which does not permanently 
subsist, and such intercourse therefore is not Zina, and, therefore, the 
Slanderer spoke falsely in this case, and, consequently, he must be sub- 
jected to Hudd. 
مس چیه دح یی تست بویت بت چت‎ 

(LX).—See Hamilton's Hedaya, Volume II, page 69. 





PURCHASED SLAVE GIRL WHO PROVES HERSELF TO BE ۲ 11 
INITIALLY FREE. 


67. But there is a wide gulf and a long and big jump between the pro- 
position that class (4) is not Zina and the proposition that the subsequent 
marriage of a second sister is Fasid, and that intercourse with such second 
sister after such marriage is not Zina. Class (4) does not amount to Zina, not 
merely because the unlawfulness is for something else, but because there is un- 
doubted legal ownership present, and you cannot imagine a case in which 
intercourse is unlawful for something else unless there is ownership either 
arising from marriage or from what the law deems slavery ; because if 
there is no ownership, the intercourse is unlawful in its essence; and 
if there is ownership, and if the subject is not perpetually unlawful, 
then the intercourse cannot be unlawful in its essence, but must be 
unlawful for something else: in cases in which the subject is not per- 
petually unlawful, the ownership makes the essence of the subject lawful, 
and unlawfulness, if at all, must arise from some accidental or con- 
comitant circumstance or Mogawir; and, therefore, it can be laid 
down broadly that where there is ownership of marriage, there is no 
Zina ; and where tbere is ownership of possession, there the intercourse 
is not Zina, provided there is no perpetual prohibition, the ownership plus 
absence of perpetual unlawfulness having the effect of preventing the 
intercourse from amounting to Zina ; but there must be ownership such as 
the law recognizes, aud there must not be only an illusory ownership or a 
mere seeming or apparent but unreal ownership; where, for instance, the 
sale is of a woman, who is not a fit subject of sale, being either the seller’s 
Mookatuba or his Moodubbara, or not being the property of the seller at 
all, but of somebody else, or not being property at all, being a free 
woman, there the sale is Batil, and does not create ownership in the 
purchaser: in such a case, the intercourse would be unlawful for its very 
essence, and would amount to Zina pure and simple for all purposes 
including nusub, although when the question of Hudd or punishment 
arises, the matter is capable of being looked at from other points of view ; 
and although, even when the question of Iddut arises, there are other 
considerations which must not be lost sight of. In this connection see 

these Tagore Lectures (LXI), regarding the case of a slave girl purchased 
by a man who has sexual intercourse with her, and the woman afterwards 
proves that she had been initially a free woman. So also in the case of 
a Suheeh marriage, intercourse if unlawful at all cannot be unlawful in its 





(LX1).—See these Tagore Lectures, Vol. III, page 363, para. marked (IX). 
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essence, but might be unlawful on account of a Moojawir or a concomitant 
circumstance, and such intercourse does not amount to Zima. But there 
must be a marriage such as the law contemplates and recognizes, in order 
that such result should follow: there must not be only a seeming and 
apparent but unreal marriage; on the other hand, there must be a legal 
and real marriage. In a legal marriage as in a legal sale there must bea 
fit subject; when the subject is not fit, the marriage or sale is each 
void; and in void sales there is no property as the result of the sale, and 
in void marriages the connexion is Zina. Therefore, in assuming that in 
the marriage of the second sister, the connexion is not Zina but is unlawfal 
for something else, you assume the very question which is under discussion, 
viz., you assume that the ceremony of marriage has had a result, and that 
the marriage has had a legal existence. It is laid down also in the Foosool 
(LXII), that in the case of a sale of Hoorr or free person, there is 
Adum-i-Muhul, or absence of a fit subject. 

68. The analogy between the case of a sale of a Hoorr, or free person, 
and that of the Nikah of the Maharim is thus stated in note 7 of the anno- 
tations to the Foosool (LXIII), which is a Commentary on the Oosool-i- 
Shashee: Hoorr isa muhul or subject in which the Hookm or effect of 
sale, which is ownership or milk, is not possible: the cause or dllut of 
ownership which is sale, is, therefore, not possible in this muhul: a Maharim 
is a muhul or subject in which the Hookm of marringe which is Hill-1-Wuty 
or lawfulness of enjoyment is not possible: the cause or illut of 
Hill-i-Wuty, which is Nikah, is, therefore, not possible in this muhul. 

69. It now remains (as foreshadowed in paragraph 2 of this Appendix) 
to discuss the question from the point of view of a Moojtuhid-fee matter. 
What is generally speaking such a matter may be gathered by a reference 
to certain portions of the Fatawai Kazee Khan, translated in these lectures, 
and the notes if any annexed to such portions (LXIV). Itis supposed that 

(LXI1).—8ee Foosool, page 6. 


(LXIII).—See Foosool, page 85. 
( LXIV).—See these Tagore Lectures, Vol. II, p. 76, paragraph 1101 (201). 
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وو ۳ وو و‎ 111, p. 8 * 2740 (1840). 
” ” » HI, 2.828 ہو‎ 2741 (1841). 

Bee also Arabio Hedaya, Vol. IlI, page 323, and Hamilton’s Hedaya, Volume TI, 
page ۰ 


` Slee also Futhool Kudeer, Vol. III, p. 270. 
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the question of nusub is a Moojtuhid-fee matter; so that in spite of the posi- 
tive texts of the Koran directly on the question of marriage, vis., on the 
question what women it و1‎ lawful and what women it is unlawful to marry, 
it is contended that there is still no such text directly on the question 
of nusub ; and that when a positive text bearing directly on the question of 
marriage, viz., on the question what women it is unlawful to marry, has been 
contravened, still the question of nusub relating to the children born of such 
marriage, which has taken placein contravention of the positive text, is 
not taken to be decided by that positive text, but must depend on the 
Kyas or reasoning or ratiocination of j the Moojtuhid or jurist, who has to 
deal with the question of the nusub. If this contention be correct, then 
what is the basis on which the Kyas in question is to be founded. I am 
glad to say that the Kyas which I am able to place before the Court is in 
the same line as the positive texts of the Koran, and that such Kyas does 
not militate against those texts. 


70. The Moosullum-ool Suboot (LXV) looks at the question from a 
sound rational and sensible point of view, and shows that, although the per- 
son who causes the conception, should have the nusub attributed to him, still 
the tradition of the Prophet intervenes and points out the true rule which 
is that there must be a duly constituted Firash. This reasoning is also to 
be found in the Foosool as set forth above (LXVI). The Foosool also 
shows (LX VII) that the establishment of nusub depends on the existence of 
ownership in the mukul, whether such ownership arises from marriage or 
from possession. The distinction between Shoobha-i-faitl and Shoobha-t-mu- 
dul also supports my view. The Futwa is also given according to the view 
advocated by me. Aboo Haneefa’s view does not afford the governing 
rule in a case of nusud, and Shoobha-t-akd is not a separate and independent 
class of Shooba so far as nusub is concerned (LXV IIT) although it may be 
sufficient to make the Hudd drop. The result of a sound and healthy 
Kyas therefore points to the conclusion that the nusub in the case in 
question is wanting. 

71. Mr. Baillie seems to argue thus :—nusub cannot be negatived un- 
less the marriage is void. Marriage cannot be void unless the connexion 
amounts to Zina, for which the law prescribes a Hudd. A connexion 

(LX VI).—See para. 56, p. XXIV, of this Appendix. 


(LX VII).—BSee para. 55, page XXIV, of this Appendix. 
(LX VIIL).—See para. 59 page XXVII, of this Appendix. 
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cannot amount to Zina unless there is perpetual prohibition. There can- 
not be perpetual prohibition unless the case amounts to one of con- 
sanguinity, affinity or fosterage. The case of two sisters is not a case 
of consanguinity, affinity or fosterage; therefore, the case of two sisters 
is not that of perpetual prohibition. Not being a case of perpetual prohi- 
bition, the case of two sisters does not amount to Zina: not being a case 
of Zina, the case of two sisters does not amount toa void marriage. The 
marriage not being void, the nusub is not negatived. 


72. Baillie says, (LXIX), “If connexion under the contract ex- 
poses the parties to Hudd, the connexion itself must be Zina, and the 
fruit of it illegitimate; and consequently it would seem that the 
marriage itself must be void.” Again (LXX), “When a Moslem 
marries a woman whom it is not lawful for him to marry, he is 
liable to Hudd according to the author of the Hedaya. The connexion 
therefore must be Zina; and if it can be shewn that it is only to inter- 
course with Maharim or women who are perpetually prohibited to a man 
that the term Zina is applicable, even according to Aboo Yusoof and 
Mahomed, when the intercourse has taken place under the sanction of 
marriage or slavery, “then it will equally follow that it was only of such 
women that the author of the Hedaya was speaking when he said that 
the intercourse would expose the parties to Hudd.” Again (LXXI), 
“ Leaving this class as doubtful, it is only of the three first classes of 
women, or those who are prohibited by reason of consanguinity, affinity 
or fosterage, that it can be said that they are Maharim or perpetually 
prohibited, or that intercourse with them, when under the sanction of 
marriage, would expose the parties to Hudd. Of them only, therefore, 
can it be averred that marringe contracted with them would be void 
according to Aboo Yusoof and Mahomed.” 


73. In other words, Baillie seems to have been under the impression 
that if the connexion does not amount to Zina, then it is neither illegal 
nor invalid, but that, on the other hand, it is legal and valid. In answer to 
this view I have only to point to the cases of Shoobha-t-fatl where the 
connexion does not amount to what 18 technically known as Zina, but still 
the connexion is not valid, and nusub is not established. It must not be 
forgotten that Zina has two acceptations: firstly,—it means illegal or 





(LXIX).—See Baillie’s Digest of the Mahomedan Law, page 151. 
(LXX).—See F F page 152. 
(LXXT).—See 5 98 pago 154. 
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unauthorised connexion, for which the Koran prescribes a fixed punish- 
ment, which is severe in the extreme; and secondly,—it means illegal 
or unauthorised connexion, which does not fall within the meaning of the 
term as contemplated by the Koran, but which is withal unjustifiable and 
invalid being illegal and unauthorised, and for which the Mahomedan law 
prescribes a punishment, though the punishment is not laid down by the 
Koran (LXXII). Mr. Baillie seems to have overlooked this distinction. 


74. Mr. Baillie seems also to have been influenced by the distinction 
between perpetual illegality or Hoormut-1-Mowabbud, and temporary illega- 
lity or Hoormut-i-Mowukkut (LXXIII) ; between unlawfulness in itself and 
unlawfulness for something else (LXXIV). But the question under con- 
sideration cannot be affected by this distinction. No doubt, a Mujoosee 
woman is rendered lawful by Islam or by conversion to the Christian 
or Jewish religion, but she must be taken as she stands at the time of the 
marriage, not what she would be after a certain event, that is, after her 
conversion; and it is not true that because she is temporarily unlawful, 
therefore connection with her does not also come within what is unlawful in 
itself, but falls within that class which is unlawful for something else (See 
paragraph 29 of this Appendix). If the Mujoosee woman is a slave girl, then, 
inasmuch as servitude gives the owner a right of enjoyment, connexion 
with her would be unlawful for something else: but if there is no ownership 
of her person, and if connexion takes place with her without such ownership, 
then that connexion is unlawful in itself. But although aman might own 
her as a slave, still it is not possible to contract a marriage with her*: the 
instance of a case where in spite of a valid marriage, that is, in spite of 
ownership by marriage, connexion is unlawful for something else, is where 
aman has connexion with his wife in her menses. As already pointed out 
(see paragraphs 65, 66 and 67 of this Appendix) there must be legal owner- 
ship present at the time of the connexion — because without existing owner- 
ship the connexion is unauthorized and illegal. 

75. As regards another instance cited in Baillie’s Digest (LX XV), 

(LX XIJ).—8See Hamilton’s Hedaya, Volume II, pages 1 and 2, and page 26, line 7, &c. See 

also this matter discussed in paragraph 51 of this Appendix. 
(LX XT1IJ).—See Baillie’s Digest of the Mohamedan Law, page 151. 
(LX XIV).—BSee Do. Do. pages 152 and 158. 

(LX XV).—8ee Do. Do. page 151. 


The right of ownership prevents a marriage from being contracted between tho slave‏ ٭ 
girl and her master. See these Tagore Lectures, Volume 11, page 126, paragraph 1237 (837).‏ 
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namely, the case of a man’s thrice repudiated wife, the Koran itself 
declares that the husband cannot marry her unless the aid of the legaliser 
as provided by law has already been obtained: that instance alone should 
be sufficient to subvert the general rule laid down by Baillie (see para- 
graph 81 of this Appendix). Mr. Baillie cites an instance (LXXVI) of a 
woman having two husbands, that is to say, where the forms of marriage 
have been gone through twice with two different men. This case is dealt 
with in the Fatawai Kazee Khan (LXXVII). But the result is, as Zaheer- 
ooddin points out and as shown by Baillie, that the offspring belong to the 
first husband. This shews that a married woman cannot be the muh or fit 
subject of marriage to another man, and that the legality of the marriage 
is not to be determined by mere forms being gone through, but must be de- 
termined with reference to the question whether the woman is, at the time 
of the marriage, a fit subject of the particular marriage. In reference to 
Zaheerooddin’s view referred to at the bottom of page 158 of Baillie’s 
Digest, I have reproduced the reasoning in favor of Zaheerooddin’s view 
from the Moosullum-ool-Suboot, based on the tradition referred to by 
Zaheerooddin (LXXVIIT.) 


76. Mr. Baillie (LXXIX), seems to have thought that it was the 
opinion of Aboo Haneefa that the compilers of that work (vts., the 
Fatawai Alumgiree), had adopted in the present instance, “for though 
they have given this chapter the heading ‘Of Fasid Marriages and 
their Effects,’ they have omitted to give any description of the marriages 
to which that title is applicable, as if with Aboo Haneefa they had 
rejected the distinction of Batil or void marriages altogether. Their 
evident inclination to the opinion of Aboo Haneefa gives great addi- 
tional weight to it, and ought perhaps to be decisive of the question in 
India.” Here Mr. Baillie is wrong both in his premises and in his 
conclusions. Mr. Baillie draws the inference that the compilers of the 
Fatawai Alumgiree are of opinion that there is no such thing as a void or 


(LX XV1).—See Baillie’s Digest of the Mohamedan Law, page 158. 
(LXXVII).—See the Fatawai Kazi Khan on the same subject, translated in these Tagore 
Lectures, Volume II, page 131, paragraph 1247 (347). 
(LXXVIII).—See these Tagore Lectures, Volume III, page 375, note to paragraph 2872 
(1972) also referred to in paragraph 70 of this Appendix. 
(LXX1X).—See Baillie’s Digest of the Mohamedan Law, page 155. 
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Batil marriage; in other words, that it is the Mahomedan Law in India 
that the marriage of a man with his mother or full sister is a good mar- 
riage in the face of the Koran. There is no foundation or justification 
for such an egregious conclusion. If the distinction between Batil 
and Fasid marriages is to be done away with, then the result would 
be not that the objectionable marriages should be Fasid marriages 
but that they should be Batil marriages (LXXX). As regards the omission 
to define a Fasid marriage, that omission should not lead to such 
a sweeping conclusion as that deduced by Mr. Baillie; because the 
compilers of the Fatawai Alumgiree were learned Moulvies having a 
thorough acquaintance with the science of Jurisprudence, where the defi- 
nition of the terms Saheeh, Fasid and Batil as they are properly used 
in Mohamedan Law, or as they may be applicable to cases of marriage, is 
to be found in great detail and fulness. Then again, it does not appear, 
on reading the Fatawai Alumgiree, that void marriages have been done 
away with, and not noticed in that work. Inthe Arabic Fatawai Alum giree, 
(LXXXI) there is an instance of a marriage by one man with two women 
one of whom is unlawful to him either by reason of prohibited degrees 
or because the woman is the wife of another husband, or is an idolatress, 
and the other woman is lawful to him; and in this case the nikah with the 
latter is held to be Saheeh or valid, and the nikah with the other woman is 
held to be Bati or void, and the passage in question is translated by Baillie 
in his Digest at page 385. Again, in the same work (LXXXII), a nikah-i- 
mootut or usufructuary marriage and a nikah-t-moowukkut or temporary 
marriage are both laid down to be Batil or void, and this is translated by 
Baillie at page 18 of his Digest except that in regard to the former 
marriage a passage in the original has been omitted, viz., ( العل‎ osy Y) 
<“ (hat the moota marriage does not result in lawfulness of enjoyment.” 
(See paragraph 26 of this Appendix, where the Rudd-ool-Moohtar 
however puts a temporary marriage under the class of Fasid marriages). 
Then, at page 466 of the Arabic Fatawai Alumgiree, Volume I, comes 
< Chapter the eighth—“ On Fasid Nikah and its consequences.” It is laid 
down in the same work as follows (LXXXIII) :—“ A man wko is a Moslem 





(LX XX).—See this matter discussed in this Appendix, paragraphs 8 and 9, pages IV & V. 
(LX XX1).—See Fatawai Alumgiree, Volume I, page 394. 
(LX XXI1).—See Do. Volume I, page 398. 
(LX X XIII).—See Do. Volume I, page 727. 
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marries bis Maharim, and she produces a child: the nusub of the child 
shall be established from him according to Aboo Haneefa; but his two 
disciples have taken a different view: and this conflict arises because the 
nikah is Fasid according to Abvo Haneefa but Batil according to them.” 

77. The Fatawai Kazee Khan (LXXXIV) is a positive authority 
for the position that the subsequent marriage with the second sister 
during the lifetime of the first wife, her sister, is Batil or void. 

78. As regurds the law of acknowledgment, there can be no ac- 
knowledgment of the product of a void marriage (LXXXV). The 
Privy Council has held that there must be no insurmountable obstacle 
to the marriage. The paternity of the child must not be known, 
and the child must admit the acknowledgment. Nusub is established 
by acknowledgment by a presumption arising under certain circumstances— 
and those circumstances must be such as to be consistent with the supposi- 
tion of there having been a Suheeh or valid marriage between the parents; 
but when. the marriage is void and is known to be void, there nusub 
cannot be established by acknowledgment and treatment, which operate 
on account of a presumption which cannot be raised here.. _ 

79. It is necessary here to show what the commentators on the Koran 
have to say on the text of the Koran under consideration. That text is 
produced in these Lectures (LXXXVI) according to the translation given 
in Rev. Wherry’s work. A closer translation is given in the Law Reports 
(LXXXVII), A still closer translation is this “ unlawful upon you are 
your mothers, &c., &c., and the Halail or lawful spouses of your sons, etc., 
etc., and that you should make junction between two sisters except what has 
verily passed.” Palmer’s translation is as follows (LXXXVIII) “ Unlaw- 
ful for you are your mothers, etc., etc., and the lawful spouses of your 
sons from your own loins and that ye form a connection between two sisters 
except bygones.” I will translate the comments of the Tufseer-i-Kubeer, 
(LXXXIX) on this text, as that work possesses the very highest authority 
as a commentary on the Koran. 





(LXXX1V).—See these Tagore Lectures, Volume II, page 111, para. 1206 (306). 
(LXXXV).—See I. L. R. 10, Allahabad Series, page 289; see also Moore's I. A., Volume 
III, page 317. 
(LXXXVI).—See these Tagore Lectures, Volume I, page 19, paragraph 120 (116). 
(LX XXVII).—See I. L. R. 23, Calcutta Series, page 147. 
(LX XXVIII).—See Sacred Books of the East, Volame VI, page ۰ 
(LX XXIX).—Seew Arabic Tufseer-i-Kubeer, Volume III, page 192, Egyptian Edition of 
1308 Hijree. 
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80. <“ And that you should make junction between two sisters except 
what has verily passed.” The Tufseer-i-Kubeer on the text says as follows :-- 
In this text there are several rules (or masail). The first rule (or masala) is 
this, that the expression, “and that you should make junction between two 
sisters ” is in the position of the nominative, because the (Tukdeer or) im- 
plication 18 this,—“ unlawful upon you are your mothers and your daughters 
and the junction (or yuma) between two sisters.” The second rule (or masala) 
is this,—the junction between two sisters can take place in three ways: (1) 
either when a man marries both of them togéther (that is, joins both of 
them in marriage, whether he marries both of them at once, or marries 
them one after the other); or (2) becomes the owner of both of them 
together; or (8) marries one of them and becomes the owner of the other. 
Now as regards (1), the joining of both the sisters in marriage, this 
can take place in two ways: one is (A), when he makes the contract (of 
marriage), with both of them together (that is, marries them by one con- 
tract); in this case the rule can only be either (a) that both should become 
validly married (Juma) ; or (b) that a particular one should become validly 
married (Taayeen) ; or (¢) that the husband should be left the choice to 
select one of the two as the one validly married (Tukhyeer) ; or (d) that 
the marriage should be (Batil or).void altogether (as regards both): the 
first alternative (a), that both should become validly married is (Batil or) 
void by the force of this very text, so has it been laid down by lawyers; 
except that this result is difficult according to the principle of Aboo 
Haneefa, on whom be peace, because (Hoormut or) unlawfulness does not 
necessitate avoidance according to the view of Aboo Haneefa; dost thou 
not see that joining together divorces (that is, pronouncing more than one 
divorce in one period of purity) is unlawful (or Huram) according to him, 
but the divorces (when pronounced in the plural at one and the same time) 
do take place; so also a negative command (or nahee) against the sale of 
one dirhem for several dirhems (or usury), does not prevent the contract 
from being effectual; and such is also the case in all sales which are 
Fasid ; it is, therefore, clear that to rely on the rule regarding negative 
commands (or nahee) for the purpose of holding the marriage to be Batil 
(Fasid is here used ; but it is evident that Fassd is used in the sense ۶ 
Batil) is not compatible with the view of A boo Haneefa(because a thing may 
be unlawful but it is not necessarily void, just as in the aforesaid illustration 
of plural divorces pronounced at one and the same time):—and if it be 
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argued that this result follows according to your view also because. divorce 
during the period of impurity (or whilst the courses are on), or during the 
period of purity in which the husband has had intercourse with the wife, isa 
thing against which there is a negative command (that is, such divorce is 
munhee anho), but still such divorce does take effect; then (in answer to 
this argument) I say that in those cases the distinction is fine and rare, 
which I have pointed out in the Khilafeeut; and whoever feels inclined to 
know the distinction should refer to that work. Therefore, it is -proved 
(as regards a) (the proposition) that both should become validly married is 
void (or Batil) That a particular one should become validly married (b) is 
also (Batil) or void because(Turjech or) to give preference without there being 
any (Moorwjjth or) circumstance leading to the preference, is void (or Batil). 
That the husband should be left the choice (or Tukhyeer) to select one of the 
two as the one validly married (c), is also void (or Batil), because to hold that 
there is a choice, necessarily implies that the contract has become operative, 
and that the same subsists up to the time of election (just as in a case of 
a marriage dependent on election), and verily have we laid down that it is 
void (as laid down ina). Therefore the only alternative left is (d. that 
the marriage is Batil or void as regards both, that is to say) to hold that 
the contracts with regard to both (i.e., that the joint contract entered into 
in regard to both) are Fasid (in other words, Batil, that being the 
expression used in the proposition d, thus shewing that Fasid is here used 
for Batil). The second way (B), of the ways (pointed out in 1) where there 
may be junction (of two sisters in marriage), is, that the man marries one 
of the two sisters at one time and then marries the other sister afterwards. 
Here the decision (or rule, i.e., Hookm) is, that the second marriage is (Batil 
or) void, because (Dufa or prevention is easier than Rufa or dissolution, 
that is to say), to hold that the marriage was not at all contracted is more in 
consonance with principle than to hold that the marriage was contracted, and then 
dissolved (or, in other words, the undoubted rule being, that the marriage 
is not recognised as a marriage, and the Kazee must effect a separation, 
there are two ways of looking at that rule; that ie either that there was 
no marriage at all, or that there was a marriage but it has been dissolved. 
The correct way to look at such a marriage is, that there was no marriage 
at all, not that the marriage was done and that it came into being, but 
was subsequently undone and destroyed), &c., &c. 

81, Lastly, it will be useful to know as a whole how Hoosn or good 
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ness or excellence, and Koobuh or badness have been divided by the 
Mahomedan Jurists. The Fowatih-ool-Ruhmoot, which is a commentary 
by Mowlana Abdool Ally Buhrool Ooloom on the Moosullum-ool Suboot 
(XC) thus discusses the subject. The followers of Aboo Haneefa have 
divided Hoosn into two classes,—Hoosn-lai-Ainhee (A) or goodness in 
itself, and Hoosn-lai-Ghyrhee (B) or goodness for something else. Hoosn- 
lai-Ainhee (A) is subdivided into two classes; that (Al) which does not 
admit of cessation (or Sakoot) ; as for example (Eman or) faith (in the 
Unity of God and in Islam), by which is meant belief entertained in the 
mind (or Tusdeek-bil-Kulb) which does not admit of cessation even under 
circumstances of compulsion; and that (A2) which admits of cessation 
{or Sakoot) ; as for instance expression or declaration of faith which admits 
of cessation (or Sakoot) under circumstances of compulsion; and also 
for instance prayer when the appointed time has passed away: in the 
case of prayer of the Asir class, that is, those which are obligatory in the _ 
afternoon, it might, however, be said that if that prayer is neglected until 
the setting of the sun, there the Koobuh or badness preponderates, and the 
Hoosen or excellence subsists, because the Nufil prayers are allowable even 
when the strict time for afternoon prayer has passed away : the correct ex- 
ample of this class is however the prayers of a woman in her courses, 
whose prayers are Kubeeh-lai-Ainhee, or bad in their essence, so that no 
Kuza or compensatory prayers in her case are obligatory. 
Hoosn-lai-Ghyrhee (B) is subdivided into two classes, vis., that (B1) 
which is (Moolhik or) related to Hoosn-lai-Ainhee, and that (B2) which 
is not so related. In this class (B1) the excellence exists in the thing 
itself though it is induced by (ghyr or) something else, which some- 
thing else is in the nature of an intermediary (or Wasta-fil-Suboot), 
which of itself possesses no (Hoosen or) excellence, being beyond the power 
and control of the individual; e.g., Zukat or poor rate; and Soum or 
fast; and Huj or pilgrimage to Mecca. Zukat is depriving one’s self of 
property, and bas no excellence in itself; but the (Wasta or) interme- 
diary is the want or poverty of another person over which the individual 
has no control; this want therefore possesses no Hoosn or excellence 
but such want requires that the same should be met by the gift of 
a small portion of the property of one who is in affluent circumstances 
and this constitutes Zukat: Zukat therefore derives excellence of ita 





(XC).—Seec Fowatih-ool-Ruhmoot, p. 27, Newal Kishore’s Edition of Lucknow, of January 
1878. ` 
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essence from poverty which is an intermediary or Wasta. So also Soum 
or fast has no excellence in itself, being a denial to one’s self of ordinary 
2668881168 و‎ but the Wasta or intermediary is Nufs or self, which re- 
quires that when it becomes turbulent it must be brought and kept under 
control by abstinence from three things, vis., eating, drinking and sexual 
connexion, and this denial or privation is what constitutes fast, which derives 
Hoosn from the intermediary or Wasta, which possesses no excellence in 
itself, but induces excellence in the essence of fast. Soalso Huj, which of 
itself does not possess excellence; but the intermediary is Bait or Mecca, 
which has no excellence in its essence in the sense here in question. Bait 
requires that respect should be shewn to it in a particular manner, and 
this is what constitutes Huj, which thus derives excellence from the 
Wasta or intermediary, which induces in the Huj excellence in itself. 

The class (B2) is a class in which the excellence does not exist in 
its essence either in its own right or derived from and induced by 
means of an intermediary or Wasta; on the other hand, it isa class 
in which the excellence exists only in the Wasta or intermediary, which 
is called wasta-fil-oorooz; but there being a connection between that 
class and the Wasta or intermediary, the excellence in the latter i 18 

referred to and gets reflected in that class. 

This class (B2) is subdivided into two classes,—vis., (C) where the 
intermediary or Wasta is discharged as an obligation by the doing of 
the act itself, and (D) where the intermediary or Wasta is not 0 
discharged. As instances of sub-division’ C are cited Jehad or holy 
war, Hudd or punishment, and Sulat-i-Junaza, or funeral service, that 
is, prayers for the dead. Jehad is a thing in which there is no 
excellence in itself, because it consists of killing and other acts, which 
cause pain and suffering; but the excellence is in the promulgation 
of the true religion and the subversion of Koofr or infidelism, and Jehad 
results in such excellence; and that excellence becomes connected with 
Jehad which thus derives excellence from something else; the promulga- 
tion and subversion also get accomplished by the Jehad, and Jehad 
therefore comes to be classified in subdivision O. It cannot be argued 
that as in class (B1) so in this class C, the act of Jehad for instance 
amounts to excellence in itself, although the excellence might be 
derived from an intermediary ; it cannot be argued so, because if Jehad 
had been excellent in itself, the obligation would not cease by reason 
of doubt, as Jehad does cease by reason of doubt. So also Hudd or 
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punishment has no excellence in itself, being the infliction of pain; 
but the excellence consists in what is a deterrent to others, and Hudd 
results in acting as a deterrent; there being thus a connection between 
Hudd and the deterrence, the excellence of the latter gets connected with 
the former : it cannot be argued in this case likewise that the deterrence 
might be regarded as an intermediary or Wasta, and therefore it makes 
Hudd excellent in itself ; because if Hudd had been excellent in itself 
why should it drop from doubt. Hudd falls in subdivision C because by 
the act the obligation gets discharged also. So also Sulat-i-Junaza or 
the prayer for the dead has no excellence in itself: but respect for the 
Islam of the deceased does possess excellence, and there being connection 
between such prayer and such respect, the excellence of the latter gets 
connected with the former: the same act also satisfies the obligation, 
and therefore the prayer falls in sub-division C. If cannot be argued that 
the prayer for the deceased acquires excellence in itself through an 
intermediary or Wasta, which reflects excellence on the prayer so as to 
make it excellent in itself; because if the prayer had excellence in itself, 
it would have been obligatory on everybody, whereas it is obligatory 
only on some of the party. 

As instances of sub-division D are cited the obligation to proceed to the 
mosque when there is a call for Friday prayers: to proceed to the mosque 
on such an occasion possesses no excellence in itself; but the excellence 
is in the prayers; and inasmuch as there is connection between going to 
the mosque and the prayers, the act of going to the mosque acquires 
excellence from something else, which is the prayer; but the obligation of 
the prayer does not get discharged and fulfilled by the mere act of 
proceeding towards the mosque. So also Wazoo, or purification, has 
excellence for something else, which is the prayer, but the prayer itself 
does not become discharged by the purification. 

Similarly Koobuh or badness is divided in the same way as Hoosn 
into Koobub-lai-Anihee (E) and Koobuh-lai-Ghyrhee (F). 

E is sub-divided into (G) where the Koobuh is not possible of 
cessation or Sakoot, e.g., Shirk or idolatry, the badness of which is 
inherent in it, and is of the essence of it; and into (H) where the 
badness can cease and drop; as for instance the lawfulness to eat carcase 
{or maita) in a state of (Mukhmusa or) starvation. 

F is sub-divided into two classes (I) where the Koobuh accompanies 
and becomes realised and accomplished by the act, as for instance, fast 
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on the day of the Fed; such fast is prohibited for something else 
which consists in repudiating the (Zyafut or) feast provided by God 
on the day of the Hed, and by the fast the repudiation is accomplished. 
The other class of (F) is where the ghyr or something else, which is the 
cause of badness does not get accomplished by the act; as for instance, 
to sell at the time of the call to prayers; the badness of such sale is 
derived from the circumstance that it prevents attendance to Friday 
prayers. 

As regards F or badness for something else there is no sub-division 
similar to that in B, which is the class comprising Hussun-lai-Ghyrhee, 
or goodness for some thing else: that is to say, it cannot be said that 
there is a class where the badness is in the essence though induced by 
wasta-fil-suboot or intermediary* inasmuch as the intermediary becomes 
negatived, e.g., usurpation, where the badness arises in consequence 
of the right of the real owner being concerned, but the wasta or 
intermediary becomes negatived, and the badness consequently comes 
to be attached to the very essence, and usurpation (or Ghusub) is 
therefore bad on account its very essence. 





© The terms Wasta-fil-Oorooz and Wasta-fil-Suboot require explanation. A Wasta is 
an intermediary. In the former it is the Wasta or intermediary that really possesses the 
quality in question, e.g., a person riding a carriage; here the carriage is the Wasta or 
intermediary; when the carriage is in motion, the quality of motion really belongs and 
is attached to the Wasta, but as the change of place consequent on the motion is found 
in the rider also, therefore the quality of motion is referred and comes to be assigned 
to the rider also, but in reality the motion 18 a quality which actually belongs only to the 
carriage. In Wasta-fil-Suboot, the quality comes to appertain to the thing itself although 
through an intermediary, e.g., if a piese of cloth is colored, the intermediary is the person 
through whose agency the colour becomes the quality of the cloth, but the color attaches to 
the oloth itself, and the person is only an intermediary. 








[ 8۶ [ 
ذاگب إن رلدت لقن من سفتیی مس رتمت طلا الول و الاقل سی ستة 
اشهر مى وقمت TË‏ الثاني فالولد للارل - و ان ولدت لاکڈر مي سنٹیں 
من رقت طلق الول يلزم الول - ثم بنظر ای رلدت Hal‏ اشهر می رقم 
نكاح الثاني فالولد للثاني و الا نا » 
۰۹ رجل تزرج امرأة فجاءت ty‏ فقال الزرج die Sin yi‏ اربعة اشهر .و 9056 
قالت die‏ سنة اشپر كا القول قولها و هو ابی الزرج ٭ 
۷ رجل تزرج امة فطلقها ثم lal ia)‏ فجاءت بولد لاقل می سقّة اشهر 8057 
می وقت الشراء يلزمه - و ای جاءت به لسنة اشهر aye‏ وقت الشواء 
لا یلزمه - هذا اذا كان الطلق راحدا - فان طلقها ثنتیی یثبت erill‏ 
الي سفنی من رقت الطلاق ٭ والله اعلم ee‏ 


E کلمت‎ © 


] ۴۰۸ [ 

۰ و كذا المبترئة و المطلقة طلقا رجعيا اذا ادعت الواد؟ عند 2060 
رحمه الله تعالیی ایثدت الولادة بشهادة القابلة الا اذا d‏ العبل ظاهرا 
از كان الزوج اقر بالعبل ٭ 

۱ واجمعوا ude‏ ان الملەوحة اذا قالت ولدت منک و انکر gyl‏ 2051 
یثبت الولادة بشهادة القابلة و يلاعن بينهما - فاذ! امنفع اللعان لمعفی 
مى قبل الزوج كان عليه do‏ القدف ٭ 

۴ هذا اذا لم تقر المرأة بانقضاء العدة - فان اقرت بانقضاء العدة 2052 
بعد زمای ينقضي فيها العدة ثم ولدت لسنة اشهر من وقت الاقرار 
لیثیت نسبه من الزرج - و ان ولدت لاقل من ذلک یثبت النسب 
و یبطل اقرارها ٭ 

Rall ۲۳‏ التي تعتد بالاشهر اذا رلدت یثبت نسب رلدها فى الطلق 2058 
الوي سفتیں اقرت بانقضاء العدة او لم تقر« 

۴ و الصغيرة اذا طلقہا الزرج بعد الدخول ثم ولدت ان اقرت بانقضاء 2054 
عدئها بعد لثة اشهر ثم ولدت لاقل من سنة اشھر يثبت نسب ولدها 





- و ان ولدت اکثر می ستة اشهر لا يثبت النسب - و الطلاق الرجعي 
و الباثری فيه سواہ e‏ العدة و ادعت انها dele‏ فان 
كان الطلاق WY‏ پثبت النسب الى سنتیں من رقت الطلاق - ران 
بو واوا ی وا کی 
ولم تقر بانقضاء العدة قال ابو حذيفة ر محمد رحمهما الله تعالىى 








هذا و ما لو اقرت بانقضاء العدة بثلثة اشبر سواء - و قال ابو یوسف رح 
هذا و ما لو ادعت العبل سواء © 
٥‏ المعندة ye‏ طلق بائی اذا نزرجت بزرج آخر في العد: ر ولدت بعد 2055 


] ۴۰۷ [ 

بمفزلة الصحيم - و قال مشالخنا رح اذا جز عن مصالم خار ج البیت 
یعتبر مریضا و قد ٠ USS‏ 

2048 jin tiled مرن راو ید ران رس اق‎ tae P eA 
. و لو انها‎ ٠ القول قولها مع اليميى - فان نکلت لا ترث - و ای حلفت ورنت‎ 
حتیي نزرجت قبل موت المریض بعد زماں تفقضي فيها‎ Ut لم نقل‎ 
العدة ثم قالت لم تنقض عدتي لا يقبل قولها - و لو انها لم نفزرج لكفها.‎ 
قالت بعد الطلاق ائست ثم مات زوجها بعد ما مضت ثلثة اشپر من‎ 
رقت اقرارها لا ميراث لها - و ای نزرجت بزرج آخر و ولدت می الزرج‎ 
الثاني - ولو انها.‎ CEU) الثاني كان لها المیراث من الزوج الأول و یفسد‎ 
۱ لم تلد بعد النزوج و للنها قالت حضت كن للزرج الثاني ان يصدتها‎ 
ر لا يفسد النكاح الثاني و نصير كالمعتدة اذا اقرت بانقضاء العسدة‎ 
٠ ثم تزوجت ثم انكرت انقضاء العدہ لايصم انکارھا ٭ و الله اعلم و‎ 


فصل فى النسب ۳۹ 
۹ امرأة ولدت بعد موت زوجها ما بینپا و بين سنتیں ای صدقنها الورئة 2049 

فى الود یثبت نسب الولد می الميت في حق من صدقها : و هل 
یثبت النسب في حق غيرهم - ان كان یتم نصاب الشهادة بهم: یثبت 
ر هل يشترط لفظة الشهادة في البات الفسب في حق غيرهم اختلفوا 
فيه - قال بعضهم لا پشذرط - و قال بعضہم پشترط كما يشرط نصاب الشہادة: 
و ای حمجدت الورثة FI‏ ایثبت الولادة و لا النسب الا بشهادة رجلين 
ار رجل و امرأتهى في قول ابي حنيفة رحمه الله تعالیٰ 02۶ 
رح یثبت بشهادة القابلة ٭ کے 


[ ۰۹ ۲ 
Mil,‏ و اللعان في قول ابي حفيفة رخمه الله تعالمي ال یڑٹھا الزرج - و 
ان لم تک طلاقا کالفرقة الواقعة بخيار البلوغ من الصغيرة و خیار العقق 
و رهلا tay, Hol‏ ازوج © 

۳ وجك قال 3مرآنہ ا۵ا مرشت فانت طالق لٹا فمرض و مات في ذلک 2048 
المرض و هي فى العدة ورنتة المرأة - و قال ابو القاسم الصفار رح لا ترث 
ages,‏ الارل ٭ 

thal ۴‏ قاشتا لزرجها المريض طلقني فطلتها ثلثا ثم مات و هي فى 2044 
Tal‏ كل لها المیزاث - (نه صار مبتدعا فلا یبطل حقها عن الميراث كما لو 
نات طلقئي, تطليقة رجعية فابانہا ٭ 

۰۵ المسازل اذا طفق امرأنه وقد طال ذلك رلم يضذه کار بمفزلة الصحيم ٭ 2045 
۹ و اما المقعد و المفلوج قال فى PUD‏ أن لم یکی ذلك قدیما فهو 2046 
بمفزلة Gaye)‏ فيكون YU‏ - و ان کار قذیما فهو بمئزلة الصحيم - لی هذه 
علة مزمنة و ليست بقائلة - و تكلم المشائئ فيه - قال محمد بن سلمة رح 
اىكان يرجن thy‏ بالاداري فهو بمنزلة المريض - و ان oS‏ يرجن فهو 
بمنزلة الصجيم - و قال ابو جعفسر الهندراني ای كان یداد كل يرم فهو 
مریض - و أن yh‏ يزداد مرة ويفقص اخریٰ ينظر ان مات بعد ذلگ 
بسفة فو ببنزلة الصحيم - و لی مات قبل سفة فهو بمفزلة المريض- و 
don)‏ ایر نصر العراقي رح عن اصعابنا رح انه ينظر ان كان يصلي قاعدا 

فهو يمفزلة المريض - و ای‌کان يصلي مضظجعا فر بمنزلة الصحيم » 

2047 القیام بمصالم خارج البذت‎ yo و تکلموا ايضا فی الرجل اذا عچز‎ ٥۷ 
و هو يقدر ملی القيام بمصالم.. داخل البيت قال مشائي بلج رح: اذا‎ 
#عرانجه سواہ کان فى البق از ځار چ البیست: فهو‎ ola) قدر على‎ 

cor] 














[ ۶۰۵ [ ۱ 

۷۴ء لو قال المريض لمرأنه الامة اذا اعنقت فانت طالق GE‏ فاعئقها 2034 
مولاها ثم مات الزرج و هي فى العدة كان لها المیراث © 

2035 غدا و قال لها مواها انت‎ GU و لو قال لامرآنه الامة انت طالق‎ ٥ 
حرة غدا او بدأ المولیي ثم الزرج فجاء غد يقع الطلاق و العنساق‎ 
ولا ترث المرأة ٭‎ 

۹ و لو قال المولیی امنه انت حرة غدا و فال زوجها انت طالق GE‏ 2036 
بعد غد ان ple‏ الزوج بکلام الموليي يكون فارا .و الا فلا ٭ 

۷ رجل اعتق امنه و هي نحت زوج ثم طلقها الزرج لا في مرضه و هو 2037 
يعلم بعتقہا اولا يكون فارا ٭ 

۸ اذا قال المسلم المریض لامرأته الكتابية اذا اسلمت فانت طالق لثا 2038 
فاسلمت ثم مات الزرج كان فارا ٭ 

۹ امرأة ادعت على زوجها المريض انه طلقها ثلثا فجعد و حلفه القافي 2039 
فحلف ثم صدقته المرأة و مات ان رجعت الى تصدیقه قبل الموت 
كان لها الميراث - و yl‏ رجعت yd)‏ تصدیقه بعد مرته pas)‏ تصديقها e‏ 

۰۰ مريض قال لا مرأئیں له ان دخلتما الدار فانتما طالقان ثلثا فدخلنا 2040 
الدار معا ثم مات و هما فى العدة ورئتا ۰ وان دخلت احدههما قبل 
اللخرى ورت الاولى دون الثانية » 

۱ رجل قال لامرأته في صعنه اذا شنت انا و فلاں فانت طالق GU‏ 2041 

. فمرض فشاء الزرج و الاجنبي الطاق معا ار شاه الزرج ثم الاجنبي 

ثم مات الزرج لا ترت - فان شاء الاجنبي اولا ثم الزوج ورأت ٭ 

۲ و اذا وقعت الفرقة ہیں الزرجيى في مرض المرأة بفعلها ثم مات 2042 
فى العدة ان كانت الغرقة طلقا كالفرقة الواقعة باختیارها بسیب الجب 





[ ۶۰۴ ] 
العد٤‏ اللوليي - فان گان الطلاق الأول فى المرض ورثت - و ان كان الطلاق الأول 
فى isl}‏ لم ثرث ٭ 

۸ اذا ارتد الرجل و العياذ UL‏ فقتل او لحق بدار العرب او مات ني 2028 
دار السلام على الردة ay,‏ امرآنه - و ای ارندت المرأة ثم مانت او 
لحشت بدار العرب انكانت الردة في الدحة لايرثها زوجها - و ان كانت 
فی المرض ورئها زوجها إستحصانا - و ان ارتدامعا ثم اسلم احدهما ثم 
مات احذهما ان مات المسلم. مفہما A529‏ المرتد - و ان مات المرتد انکان 
الذي مات مرتدا هو الزرج ررئته المسلمة - و ای كانت المرئدة قد مانت 
فان كانت ردتها فی المرض ورئها الزرج المسلم - و ان كانت فى الصعة 
لم یرٹ ٭ 

۹ اذا طاوعت المرأة ابن زوجها و هي مربضة ثم مانت فی Saw)‏ 2029 
ورئها الزرج las}‏ ٭ 

۲۰۰ امرأة طلقها زوجها UL‏ و مات ففالت کان الطلاق فى المرض و قالت 2030 
الورثة کان الطلاق فى الصعة كان القول قول المرأة ٭ 

۳۱ و لو كانت المرأة امة قد اعثقت و مات زوجها فادعت المرأة العتق 2031 
في حيوة الزرج و ادعت By‏ انه yO‏ بعد Bye‏ كان القول قول 
الورئة - فان قال موی الامة كنت اعتقتها في حيوة زوجها لايقبل 
قول المولوی ٭ 

۶ و کذا لو كانت المرأة كتابية و مات زوجها 2032 

فقالت اسلست في حيرة الزرج و قالت الورئة لا بل بعد موت الزرج 
كان القول قول اليرئة ٭ 
۳ م مريض طلق امرانه ثم فنلت زوجها D)‏ ٭ 2033 


[ ۰۳ ] 
و في جانب الرجل العجز عن المصالم الخارجة - اما الذي يذهب 
و she?‏ في حوائجة و یحم كل یوم نهر كالصحيم - و المقعد و المفلوج 
الذي لیزداد مرضه كل يوم فهو كالصحيم - و کذا صاحب TFI‏ 
و الوجع الذي لم جعلہ صادب فراش فهو کالصعيم » 
Per‏ و ان طاق صاحب الفراش امرانه ثم قنل او مات بسبب آخر في 2021 
ذلك المرض فهو فار » 
rere‏ الذي یکوں مرازیا للعدر في صف القنال اذا طلق امرأته لايكونى فارا 2023 


و آن خرچ للبراز و طلق کون فار رن ابي kasia‏ رحمۂ الله تعالى فی 


الفوادر انه لایکوی فارا ٭ 
۳ م و المعبوس بقصاص او رجم اذا طلق لايكون فارا - و لن لخر ج ليقتل 2023 
فطلق يكون نا » 


۴ و راکب الجر اذا انکسرت السفينة و بقي ade‏ لوح فطلق يكون فارا 2024 
و yl‏ طلق بعد امطراب السفيئة قبل الانكسار ایکون فارا » 

۵ و لو کان صاحب فراش و طلق ثم صم ثم مرض و مات فى العدة 2025 
اليكو فارا » ۱ 

۹ لو قال المريض لامرأنه کت طلفنک GU‏ في معني فكذبئّه المرأ8 2026 
ثم مات و هي في العدة ورت المرأة ٭ 

۷ ولو طلق المريض afet‏ بعد الدخول طلقا بائنا ثم قال لها اذا تزیجنک 2027 
فانت طالق ثلثا ثم تزرجها فى العدة طلقت ثاثا - فان مات و هي نی 
: العدة فهذ! مرت في عدة مستقبله في قول الذحفيفة و ابي يوسف رحمه 
الله تعالی‌فیبطل حکم ذلك الغرار بالٹزرج - و ان وقع الطلق بعد ذلك الا 
ان النزرج خصل بغعلها فلا يكون فارا - و على قول “عمد رح عليها انمام 





[ ۴۰۲ ] 
حیضفیی بعد فساد الفکاح كان علیها ان تعتد بثاست حیض ولاحداد نیها » 
۵ والمعقدة عن الفکاح الفاسف تخر ج واحداه علیها - كما لا بجي علیها 2016 
Fae‏ الوفاة ٭ 
۹ ولحداه على الكثابية ٭ والله del‏ # 2016 


wy > gil المعتدةٌ‎ ٠ فصل فى‎ 

Jay ۷۴‏ طلق امرأته رجعيا ثم مات و هي فى العسدة ترث كان الطلاق 2017 
فى الصحة ار فى المرض - و كذا لو مانت المرأة فى العدة ررثها الزرج ٭ 

۸ ران ابانها فى الصحة ثم مرض و مات و هي فی العدة لم ترث ۔ و ای 2018 
ابانها فى المرض ان ابانها بسوالها ل ترث ایضا - و ان ابانها بغیر سوالها ثم 
مات و هي فی العدة رنه عندنا - وان مات بعد انقضاء العدة لم ترث - و 
قال مالک و ابن ابي لیلی رح لها المهراث ٭ 

۹ والاصل فيه ان dal‏ الزرجیی اذا باشر الفرقة بعد ما تعلق حق ااخر 2019 
بماله وره الآخر - و انما يتعلق الحق اذا مار بعال كان الغالسید من حاله 
الھلاک بمرض ار غیره لا بامل المرض - لان الادمى لايسلم عن المرض 
و لیس کل مرض يفضي الي الهلا ٭ 

۰ و ابد من حد ضابط - قالوا ان كان المریض رجلا Lidl‏ المرض aša‏ 2020 
مار صاحب فراش و عجز (Lal ye‏ بالمصالم الخارجة ر يزداد کل یوم 
مرضه یتعلق حق الآخر بماله - لن الغالبی من حاله الهلاک - فاذا طلق 
امرأنه في هذه العالة يكون فارا - و ان كانت المرأة مريضة قال بعضهم 
ان كانت لاتقدر ان نصلي قائمة و لا تذهب الى المخرج من غير 
معي كانت ماحبة فراش - يعتبر في جانبها العجر عن المصالم الداخلة 


[ ۴۶۱ ] 
۷ ر ا كانت في بیت بالکراء كان الکراء على الزرج - فانکار الزرج USE‏ 2007 
وطلب منہا صاحمب الدار الاچرة ادت وسكت - فان لم لجن الاجرة ان 
لها ای SR‏ - و کذا لو اخرجها اهل الدار ٭ 
۸ و ان کانت المعتدة صغيرة كان لها ان تخرج ال اذا کان الطلاق رجعیا 2008 
فلا تخرج الا باذن الزوج ٭ 

۹ و الكتابية بمفزلة الصغيرة في ذلك © 2009 
۰ و ان کانمت المعقدة مملوكة قنة او مكاتبة او ام ولد كان لها ان خرج 2010 
اذا لم يجودها المولیی بيقا - فان بوأها المولیی بینسا اتخسرج ال اذا 

اخرجہا المولوی ٭ 

1۱ و تجتذب المعندة كل زيئة نحو اأكحل و slice!)‏ و الخضاب ر الدهی 2011 
و الأحلي و التطیب و ليس المطیب و المصبوغ بالزعفرای و العصفر 
الا اذا كان غسية ایفقض - و لبس الخز و القصب - و عى ابي‌یوسف T)‏ 
انه لا باس بابس الخز و القصمب - فان كانت المعندة عى طلق رجعي 
اجداد علیها - هذا اذا اكتحلت للزينة - فان اكتحامى لا للزينة كان لہا 
ذلك - و كذ! اذا لیست العریر و ادهنت لاجل الوجع لا للزينة ٭ 

۲ ان امتشطت قالوا ای امنشطت بالطرفب الذي اسفانه منفرجة 2012 
لا بأس به - و انما یکره لا متشاط بالطرف ااخر لان ذالك یکوی للزينة ٭ 
۳ وکذا لو لم يكن لها الا ثوب daly‏ كان لها اں تلبس و ان کان مصبوغا * 2013 
۳ و لو تزرج امة ثم ملكها بعد الدخول ر قد ولدت gio‏ فسد النكاح Upis‏ 2014 
و olaa)‏ علیها - و ان اراد ان یزرجہا غيرة اجوز حنی آعحیض حیضتیی 
فان اعتقہا کان عایها عدنان عدة فساد النکاح و فيها العداد و عدة العتق 
واحداد فیها - فلع في حیضنیی دون الثالثة - و لواعنقها بعد ما جات 











] ۴۰۰ [ 

۲۰۰۱ المعتدة اذا کانت في منزل اوش معها dal‏ و هي اخاف من 2001 
اللصوص ولا من الجیران و لكنها تفزع. می امز انیت أن لم يكن 
الخرف شدیدا ایس پا ان تفتقل من ذلكب الموفع ٠‏ لان قليل الخرف 
یکین بمفرلة الوحشة - و انکاں الغذوفب شديدا كان لها ای تننقل - لانها 
لولم تننقل بخاف علیها مي ذهاب العقل و عون ٭ ۱ 

۷ امرأة اختلعت من زوجپا على نفقة عدتها و احقاجت الى ا'خرزج 2002 
لاجل الففقة تعلموا فيه - قال بعضهم لها gh‏ تخرج بمفرلة المتوفوى ‏ 
عنپا زوجها - و قال بعضیم. لیس لها ذلکت. و هو المخقار - نپا ابطات 
حقها عی اخنیار فلم یکی ذللك لها عذرا e‏ 

9003 المعتدة لانسافر لح ولا لغیره ولا پسافر بپا زوجپا عفدنا - و قال زفر‎ ٣ 
e رح فى الطلق الرجعي له ان يسائر بها‎ 

۴ و ان سافر بها و هو لايريد الرجعة لايصير مراجعا - و ان سافر بها و اشهد 2004 
على الرجعة جاز له لن یسافر بھا ٭ 

۵ ر ای سافر قبل الطلاق ثم ابانها او مات عنها اں كان الى مذزلها اقل 2005 
سی مدة السفر عادت اليه - و ان کان الى منزلپا مدة سفر و الى مقصدها 
اقل مى مسيرة سفر مضت في سفرها - و أنكان الوی كل upie daly‏ 
مدة سفر و کان ذلک فى المفازة سارت الى ادنىى البقام الامنة اليها 
و ان كانت في ole‏ تربصت فيه عند حنيفة رحمه الله تعالیی - و قال 
صاحباه رح اذا وجدت “حرما خرجت مفه الي ایہما Old‏ - و انكان 
الطلق رجعيا لم تفارق زرجها على كل حال * 

۲۰۰۹ وللمعقدة الخروج الی‌صصی الدار - فان كانت الدار مشتملة على بيوت 2006 
و في كل بیت اهل لاتخرج الي معن الدار ٭ 


۳۹٩ [‏ ] 
البعض - لان اابراه ع RRA‏ بعد الطلاق ایصم كما ایصم حال قيام النکاح ٭ 
۴ و لو صالحته ع اجر رضاع الولد بعد المیفونة ad ude‏ جاز الصلم ٭ 1994 
٥‏ وان مالعته من السکنی على دراهم ایجوز ٭ ز الله اعلم ٭ 1995 


فصل فیما بعرم على المعندة 

۷۹ اححرة المسلمة في عدة طلاق او فرقة سوى الموت لالخرج ليلا ر لأنهارا 1996 
الا لضرورة می خوف انهدام او حرق او ضياع مال ٭ 

۷ و المقوفیی عفها زوجها تخر ج بالفهار لعاجنها الى النفقة ٭ 1997 
۸ ولا تبیت الا في بيت زوجها ۰ oy‏ مهمد رح أن لها ار ثبیت 1998 
في غير بيت زرجپا اقل من نصف اللیل - و المعلبر في ذلك المکان 

الذي تسكن فيه قبل الفرقة » 

۹ اما المقوفى عنها زوجها انکاں یکفیپا نصيبها سس بيت الزوج بالیراث 1999 
تسكن في نصيبها - فانكان فى الورئة مي ایکون عرما ان امعنہا ان 
تستر ار AAU‏ بينهما و بين الورئه .حجابا تسکی في ذلک - و انكان 
لايكفيها كان لها ان تخرج لهذه الضرورة - و کذا اذا خافت على مناعها 
في ذلك البیت - ثم اتضرج بعد ذلك عن المكان الذي انتقلت اليه » 

۲۰۰۰ و لو طلق امرأتة و هي معه فى الخيمة و الزرج يتتقل مس موفح الى 2000 
موضع الكلاء و الماء انکان لايد خل علیہ ضرر بیس في نفسه ار في ماله 
يتركها في ذلک الموضع و ليس له ان يفتقل بها ولا لها ان تفثقل مس 
ذلك الموشخ - و انكان يد خل عليه ضرز بی في نفسم ارماله لو تركها. 
في ذلك الموضع كان له yl‏ پنذفل بها بعکم الضرورة ٭ 


[ ۳۹۸ ] 
و هو يذكر طلاقها یلزمپا عدة مستقبلة - ر ای كاى مقرا بالطاق و جامعها 
على وجة الزنا لا تستقبل العدة » 

۵۸ وكذا الرجل اذا طلق امرأنة. جائنا او ثلثا ثم اقام معها زمانا ان اقام 1988 
وهويفكر الطلاق لا يثقضي عدنها - و ان اقام وهو مقر بالط لاق 
تنقضي عدتها ۰ 

۹ رجل طلق امرآنه GU‏ و کنم عن اللاس فلما حاضت حيضتين lb,‏ 1989 
فعبلت ثم اقر بطلاتها كان لها الففقة حتیی تضع حملہا » 

۰ رجل طلق امرأة لا نتزوجت می ساعته رجلا و دخل بها الثاني ثم 1990 
فرق بينهما کان عليها (اعنداد بثلسی حیض منهما - و نفقتها و سکناها 
على الاول - بخلاف المفكوحة اذا تزوجت رجلا و دخل بها الثاني ثم 
فرق بینہما لا 2جب على الزرج SM‏ نفقتہا مادامت فى العدة - لاذه 
حیں زوجت نفسها و وجب علیپا العدة می الثاني صارت ناشزة فلا 
تسلعی النفقة - اما المجتونة لم تمفع نفسها بالتزرج فى العدة - لانها 
كانت ممفوعة قبل النزرج ٭ 

۹۱ رجل تزرج امرأة نكاحا فاشدا و دخل بها و فرق بيذبما کان علیہا العدة 1991 
بتلب خیش می رقت الفرقة ٭ ۱ 

۲ صغيرة بلغت فرأت يرما دما ثم انقطع yim‏ مضت iiw‏ ثم طلقہا 1992 
زوجها كان علیپا الاعنداد بثلثة اشهر - ان الدم اذا لم یسٹمر ثلثة ايام لأيكوي 
حيضا فبقیت من ذوات الاشبر» 

Jay ۳‏ طلق امرآته ثم صالحته من نفقء العدة على شهیی ان wb‏ 1993 
عدتها بالاشہر جاز الصلے - ان زمان العدة plae‏ - وان کانت عدتها 
بالحيض لايجرز - لی المدة غير معلومة - و لايمكن ان #جعل الصلم ابراه عي 

) ٩۱ [ 








[ لاوس ] 
و ان صدتنه في ااسناد ذكر في الاصل ان عليها العد8 مى رقت الطلق 


۱ ابظال النفقة * ۱ 
۲ العرة المظلقة اذا لقرعت بانقضاء العدة بالعحیض J‏ نصدق في اقل مى 1982 
شهرين هو المختار & ۱ 


۳ المرأة اذا بلغها طلق زوجھا الغائب لو مونه یعنبر عدنها من رقت 1983 
لمرت و الطلق عندنا لا سی رقت اخبر * 

۴ رجل تال امرانه المدخولة كلما حشضمت وطهرت فانت طالق فحاضشت 1984 
ثل حیض انت العدة علهها ہی وقت الطلق الرل ٭ 

۵ امرأة الخائمب افا اخبرها رجل بموئه ر اخبرها رجلان یرنه فای کان 1985 
الذي (خبرها سسينه شهه انه عایی iye‏ ار جذازقة و كان عدا رسعها wt‏ 
aias‏ و تزرج - هذا اذا لم يورخا - فلى ارخا ر تاريع شهرد الحيرة مناخر 
نشهادنهما a gh!‏ 

4 رجل تزرج امرأة و دخل بها ثم قال کفت حلفت ان تزرجت 1986 
ثيبا قط غهي طالق GU‏ رلم اعلم انها نیب يقع الطلق باقواره - ثم 
ان صدقته المرأة كان لها نصقب المهر بالطلق قبل الدخول و مهر 
المثل بالدخیل - و عليها العدة بهذا آلوظیی - و لا نفقة لها لانها قد صدتنہ 
في رقرع الطللق قبل الدخول - gly‏ کذبنه Eh‏ فى اليميرى غلها 
مهر واحد - و لها النفقة و السکنیی - لانها تزعم ان الطلاق رقع علیہسا 
باقرارة بعد الدخول * ۱ 

۲ رجل طلق Ut ahal‏ فلما اعندت حیضتیی جامعہا مكرهة ای جامعپا 1967 








[ ۳۹۹ ] 
ثلسف حیض - و قال الشانعي رح حيضة راحدة - و ان كانت AI‏ 
فثلثة اشهر - و ان كانت حاملا فبوضع العمل ٭ 

۹ و لو قبلت اين مولها فکذلک اذا مات المولیي e‏ 1976 
۷ وأن مات زوج ام ولد ومولها و ہیں مونهما اقل مى شهریی و خمسة 1977 
ايام و لا یعلم ایهما مات ار اعندت اربعة اشهر و عشرا - و ان کان ہیں 
مونهما شهران و خمسة ايام او اکثر اعتدت اربعة اشهر و عشرا و لس 
حیض - و آن لم یعرف مابی موتها #جمع بين عدة الوفاة و ی حیض 
في قول ابي يوسف و محمد رح - و قال ابو حفيفة رح تعند اربعة 
اھر و شرا ولا يشترط فيها الحيض - و ایکا الطاق رجعیا ثم مات 

المولى HIG‏ ول ٹرث هذة المرأة مك زوجها ٭: 

۸ و قد يجب على المرأة اربع عدد - صورنها الامة الصغيرة طلقها زوجها 1978 
رجعیا فانها تعند بشهر و نصف - فان بلغت فى العدة و حاشت ینقلب 
عدتها ud)‏ حيضتين - فان اعنقها المولي في العدة تصير عدتها ثلسی 
حيض - فان مات زوجها المطلق فى العدة ینقا مب عدتها اربعسة 
اشهر و عشرا ٭ ۱ 

۹ الكتابية اذا كانت تع مسلم فعدتها عدة اامسلمة في الطلاق والوفاة 1979 
الحرة كالحرة و الامة كلامة - و ان کان تحت ذمي فا عدة علییا في 
الموت و الفراق في قول ابي حفیفة رحمة الله ثعالوی الا ان تكو حامة 
فتمئع من الزرچ حنیي تضع حملا - و قال ابو يوسف:و ”عمد رح 
lale‏ العد: ٭ ۱ 

۸۰ المهاجرة لا غدة علیها » 1980 

۵۹۱ رجل اقرانه طلق امرأتة die‏ خمس سفیی ان کذبنه في السناد ار 1981 


] ۳۹۵ [ 

۸ و لو اعتدت الأيسة بالشهر نفرغت من العدة و تزوجت بزرج آخر ثم 1968 
حاشت ار ولدت glad‏ القول الدي لایاس حد مقدر ر ما تری من 
pall‏ لا یکوں حیضا لا یفسد نكاحها مع الثاني - و على القول الذي لیس 
لایاس حد مقدر وما تری الآيسة من الدم یکوی حیضا amiy‏ 
نكاحها مع الثاني » 

۹ رجل طلق مفكوحته الامة ثم عنقت فی العدة فان كان الطلق رجعيا 1969 
تستكمل عدة العراثر عندنا ‏ لانه NYI‏ حالها حال بقاء الفكاح فازداد العدة 
وئی الطلق البائی لا يزداد عدنها بالعتق - و عند الشافعي رح PRI‏ 
عدتها فى الوجهين ٭ 

۰ و ان مات زرج الامة و عنقت في عدة الرناة فعدنها شهران و خمسة 1970 
ايام لا تتغير ILS‏ تتغير بالعقق فى الطلاق البائی ٭ 

۱ و العرة المطلقة اذا مات زوجها في العدة أن كان الطلاق رجغيا پنقاب 1971 
عدنها عدة الوفاة - و ان کانت مبنونة فا كانت لا ترث زوجها لا یقاب 
مدئها عدة الوفاة - وان كانت ترث تجمع بين الاشهر ر الحيض ٭ 

۲ المتوفی عفها زوجها اذا ولدت لأكثر مى سفٹیں می رقت الموت بعکم 1972 
بانقصاء عدتها قبل الوادة بستة اشهر و زيادة فیجعل كانها تزرجت بزرج 
آخر بعد انقضاء العدة وحبلت می الثاني ٭ 

۲۳ ام ولك مات مولها و هي في Jo) TS‏ لايلرمها عدة موت المولیی- فان 1973 
طلقها زوجها بعد موت المولوی كان علیہا عدة الحرائر ٭ 

۴ و ای Gel‏ ر هي فى العدة عن طاق رجعي تتغير عدتھا - و ای كان 1974 
الطلاق بائنا Ais)‏ ٭ 

۵ فان انقضب Fue‏ طلانها ثم مات الموليي كان علیها عدة موت الموليي 1975 








C ۳۹۴ j 
علیها ااعنداد باربعة لشهر و‎ gh في مرشه و مات قبل انقضاء العدة‎ 
e عشر یسنکدل حیض‎ 

۴ العدتان تفقضیان Fae‏ راحدة Gale‏ كانتا ہی جنس daly‏ ار می 1964 
جفسیی - صورة الارلع المطلقة اذا حافت حيضة ثم تزوجت بزوج آخر 
و وطٹھا الثاني نفرق بینهما فحاضشت حيضتين بعد التفريق کان لهذا 
الزرج الثاني لى يتزرجها لانقضاء عدة الول - و لیس لغیرہ ای يتزوجها 
حنی أسيض ثلت حیض می رقت التفريق لقهام عدة الثاني في 
حمق غيرة - رای كان طلق الارل رجعيا كاى لارل انيرجعها قبل ol‏ تعیض 
حیضتیں بعد تفريق الثاني - لانها في عد اارل ولا يطأها حنی تنقضيٰ 
عدة الثاني - و ان حاضت اث حيض می رقت تفريق الثاني تنقضي 
العدتان جميعا - و ضورة الثانية المترفى عفھا زوجها اذا وطشت بشب'ھة 
ننقضي العدنان اقرلی باربعة اشهر و عشر و الثانية بثلك حیسض 
ترلها فى الاشهر * 


فصل فى انتفال العدة 


۵ المطلقة الصغيرة اذا اعتدت و بلغت في خلال العدة فانها نستقبل 1965 
EAN)‏ بثلہی حيض مبتوتة كانت او رجعية ۾ ٠‏ 

۷ و كذا الأيسة اذا اعقدت ببعض الشهور ثم حاشت ار حبلت تستقبل 1966 
العدة في العیض بثلمى حیض و فى العبل بيقع الحمل » 

۷ ولو اعقدت المطلقة بحيضة او خيضتين ثم ارنفع حيضها لا تفر ج من 1967 
العدة ما لم ٹیس - فاذ| ايست استقبات العدة بالاشهر ٭ 





{rir [‏ 
لهال - لي الله تعاليي ذکر العشر مذكرا و جمع الليالي يذكر بلغظ التذکیر و 


جمع الايام يذكر بلفظة النانیت فعلی قوله يزيد Give‏ بليلة ولحهة و 
هذا اقرب الى الحنیاط ٭ ۱ ۱ 
۷ فان كانت المرأة امة فعدنها شهران و خمسة ايام » 1957 
۸ وان كانت حامسلا فعدنها بوضع الحمل حرة كانت ارام » 1958 


۹ صبي مات و امرأنه خامل ظهر حبلها كانت عدتها بضع العمل 1959 
إستحسانا - و قال الشافعي رح تعتد بالغهور و هو رواية عن ابي يرسف 
رح - و لو حبلت بعد موته تحتد بااشهور في قولهم » 

۰ المتوفوں عنها زوجها و قد طلقها زوجها ان كانمي نرث زوجها المطلق 1900 
تعتد بابعد الاجليى - و ثفسير ذلك انها تعند اربعة اشهر و عشرا فیها 
اسب حیض - Sem‏ لو اعقدت اربعة اشهر و عضرا و ثم حض كانت في 
العدة ما لم تعض اہی حیض - و لو حافست اہی حيض قبل تمام 
اربعة اشهر و عشرا لا ينقضي عدتها حنى يتم المدة - و قال ابو يرسف 
رح ينقضي Hl tue‏ الغار edly‏ حیض - و سفذكر مسائل الغرار بعد 
هذا في فصل على حدة 35 

۱ و کذا الرجل اذا طلق احدی امرأتيه بعينها بعد ما دخل بہما Samy‏ 1961 
مى ذوات العیش تم مات و لايعرف المطلقة يجب على کل واحدة 
مذهما عدة الوناة پستکمل فيها ثلسد حيض ٠‏ ۱ 

۲ وكذا لو طلق احد امرأنیہ QL‏ بغير عيئها في صعنه ثم مات قبل 1962 
البیان يجب على کل راحدة منیا مدة الوقاة يستكمل فيه ) 

۳ و كذا لو قال لامرأثين له احددكما طالق ثلثا ثم بي الطلق في احدنهما 1963 











] ۳٩۲ [ 

۱ وان ولدت ولديى في بط daly‏ لیس بینهما ستة اشهر نفقض 1951 
عدتها بالولد الثاني لا بالول ٭ 

۲ و ای كافت المعتدة مملركة امة ار مدبرة او مكانبة اوام ولد و هي می 1952 
ذوات العيض فعدنها فى الطلق و الرطي حیضنان - و ان كانت من 
ذوات الشهر فعدتها شهر و نصف شهر - ران كانت حاملا فعدتها 
بوضع الحمل ٭ 

۳ 1 ام الولد اذا اعتقها موٹھا ار مات عنها تعتد بثلمف حیض ٭ 1953 
۴ و ان خرصت عل مواها بسبب لایچن علیها العدة حنی تعقق 1954 
لکن یزرل فراش المولیي عفها بالعرمة - جت لو ولدت Vy‏ لستة اشهر من 

رقت العرمة I‏ يثبت النست من المولیي ما لم يدع ٭ 

0 مانب اشتری alan tie‏ لا یفسد اافکاح - فان جز المکاتسیب بقیا على 1955 
النکلج - (نهما مار ملكا تلمولی - و ان ادى الکتابة فعتق پفسد KG‏ و لا 
Fae‏ علیها - انیا تعل لزوجها بملک الیمیں - و ان مات المکاتسی بعد ما 
اشنراها ای مات عاجرا تبطل الكتابة و يصيران مملوکییی للمولى - فہذا 
رجل مات عن امرأته الامة فيلزمها الاعتداد بشهرين و — ایام دخل 
بها او لم یدخل - وان مات المکانسب عن وفاء فسد الذكاح - انه يعتق 
فی آخر جزء من shal‏ خیونه زيماك رقبة امرأنه - فان لم یک دخل 
بها فلا عدة عليها - و ان كان دخل بها ان كانت ولدت مفه تعند بثلہی 
حيض - لأنها ام ولد عنقت بموت السيد - و أن لم تكى ولدت مه كان 
(ale‏ الاعتداد بعیضتیی - لان CEU‏ فسد Urin‏ قبل الموت ٭ 

۹ وعدة الرفاة على العرة اربعة اشهر ر عشرا - و حکی عن الشيع plod)‏ 1956 
االچل ابي بكر محمد بی الفضل رح انه قال تعد اربعة اشھر و عشر 





] ۳۱۱ [ 

۲ و fue‏ الطلاق ثارة ٹون بالحيض ey SHU,‏ بالشپور ر ثارة نو 1942 
بوضع الحمل » 

۳ فان طقها في حيضها كان عليها (لاعنداد wal)‏ حيض کرامل ر لا 1943 
تعنسب هذه العيضة من العدة كما لا تعننسی من الستبراء » 

۴ و لو كان الفکاح فاسد! ففرق القاضي بینهما ان كان فرق قبل الدخول 1944 
لا نجسب العدة - و کذا لو فرق بعد الخلوة - و ان فرق بعد الدخول كان 
عليها الاعنداد مى رقت الفرقة لا من وقت الوطي - و کا لو كانت 
الفرقة بغیر تضاء e‏ 

90( و لو كانت المطلقة صغيرة او آيسة و هي حر فعدٹھا ثلثة اشپر © 1945 

۹ و اختّلفوا في جد اایاس - قال بعضهم ان كانت بفت خض ر خمسیری 1946 
سنة ولا نحيض فهي آيسة ررمية كانت او غير رومية و علية الفنویي © 

۷ 1 التي لم عض قط فهي بملزلة الصغيرة نعند بالشہر ٭ 1947 


۸ فان طلقها زوجها غرة الشهر تعتد ثلثة اشهر بالهلة - و ان طقلها في خلال 1945 


الشهر قال ابو حفيفة رحمه اله تعاليي تعتد ثلنة اشهر بالايام کل شهر لثٹوں 
بوما - و قال ماحباه رح تعند بعد ما مضت بقية الشهر الذي طلقها فيه 
شهرين بالاهلة و يكمل الشهر الرل لئين یوما بالشهر الآخر - و جنس 
هذ المسائل كثيرة @ 

۹ و ان كانت المعتدة عن الطلق او الوطي عن شبهة او الوت حاملا 1949 
فعدتها بوفع الحمل سواء كانت حاملا وقت وجوب العدة ار حبلت 
بعد الوجوب ٭ 

۰ فان خرج منها اثر الولد قالوا ان کان الطلاق رجعيا ينقطع حق 1950 
الرجعة و ل يحل لها ان تنزرج احتياطا ٭ 


ww m ا سے‎ 











[ ۳۹۰ ] 
می الخد ولد١‏ آخر لزمه الولدان جميعا - و اللعان ماض - فان قال بعد 
ذلك هما elil‏ كان Gale‏ و لا da‏ عليه ٭ 

۲ و مادام المتلاعذان على اللعان لیس له ان پنزرجها - فان اكذب المتلاعی 1992 
نفسة بعد اللعان كاي له لے يتررجها في قول ابي حفيفة و *“حمد رح » 
۳ و هذا لو صارت المرأة بعد gla)‏ بصغة لو كانت عليها لا #جري اللعان 1933 

بيفهما بان زنت ار ما اثبه ذلك كان له أن پنزرجپا ٭ 
۴ و لو صدقت المرأة زوجبا قبل اللعای سقط اللعان و لا جنب ااحد ٭ 1934 
٥‏ و اذا القعی الزرج ثلمى مرات و المرأة کذلک ففرق القاضي بینہما 1985 
جاز نغريقه و يقام الکثر مقام الكل و یکوی تار كاللسنة ٭ 
۹ و أن فرق قبل اكثر اللعان بینهما كانت الغرقة باطلة e‏ والله اعلم ٭ 1986 


باب العدة 

۷ المعتدات ثلمى المطلقة و الموطودة ys‏ شبهة و المئیفین عنها زوجها ۰ 1937 

۸ ر الاعتداه قد يكين بالعيض و قد يكو بالاشهر و قد یکرن بوفح الولد 1938 
J‏ باسقاط سقط اسنبای خلقه ار بعض خلقہ ٭ 

۹ اما المطلقه - رجل تزرج امرأة نکاحا جائزا و طلقها بعد الدخول ار 1989 
بعد الخلرة الصعيعة كان عليها العدة @ 

۰ و تفسیر الخلرة الصحيحة مرفي کتاب النکاح © 1940 
۴۱ وان كانت الخلرة فاسدة فان کان الفساد لامر شرعي مع التمكن من 1941 
الوطيع خقيقة کصوم الفرض و Elo‏ الفرض و ااحرام کان عليها العدة - و 
یی كان الفساد لعجزه ع الوطي حقيقة 7 يجب عليها العدة - و كذا لو 

طلقها قبل الخلرة ٭ 
[ ۵۰ ] 





] ۳۸۹ [ 
هي أمرأنه - وان رنعت الامر الى القاضي يبدأ القامي بالرجل 
فیسلفه كما ذکر اللهتعالی في تابه - و ررى العسی رح عن ابي حفيغة 
7 رحمة الله تعالیی انه يشرط لفظة المواجهة فقول فیما رمینک مى الزنا - و 
ذكرالكرخي رح اذا ذکر لفظ المغائبة و اشاركفى - ثم #حلف المرأة ٭ 
1۹۳۷ أو ايهما نكل عن اللغاى يحبسه القافي حت orl‏ كما التعى صاحبة 1927 
وقال الشانعي رح اذ| امتفعت المرأة بعد لعان الزوج يقام علیها حد الزنا ٭ 
۸ وان ادعت الدرأة ade‏ زوجها القدف و انكر الزرج فاقامت البيئة 1928 
على القذف لاعن القادي بينهما عفدنا - لن الثابت بالبيذة 
© كالثابسث میانا o‏ 
۱۹۳۹ سی من اللعان فرق القاضي بینهما و یکوی طلقا - و لها 1929 
النفقة و السکفون ما دامت قي Fadl‏ سی اف beis‏ 
فهي امرآنه عثدنا ۰ ۱ ۱ 
۱۳۰ .و اذا نق الرجل حبل امرأنه و قال هو من الفا عندنا wee?)‏ 1930 
عليه de‏ وا لعای فى العال : فان جادت بولك نکذلک 
احتمال ا الرلد Haw‏ بعد النفي :- و ای جادت به لاقل می ستة 
اشهز SAG‏ في قول ابي حنيفة رحمه الله تعالى.- ز في قول صاحبیه 
رح لاعن القاضي بینهما و يلزم الولد امه » 
۳۱ امرأة ولدت ولدين في بط واحد فاقر الوج نالول و نفى الثاني 1981 
پلزمه الود و ای يلاعفها - و ان نفي الأول و اقر بالثاني لزماه - و عليه 
حد القذف - وان نفاهما ثم مات احذهما قبل اللعان لاعن على الي 
و هما ولداہ - و كذا لو ولدت ولدیں احدهما میٹ فثفاهما لزم: ولا عن 
على الهی منهما - ر أن ولدت vais IW,‏ و E)‏ ن القاضي بيفهما ثم رلدت 








[ ۳۸۸ ] 
فصل فى اللمان _ 

۹ اللعاں لا جري ال ہیں زوجيى حريى مسلمين عاقليي .بالغھی غير ۱919 
معدردیں في قذف - ای اللعاں عندنا شهادات موکدات بلايمان - نا 
يجري اذا لم يكونا مي لهل الشهادة او لم یکی احدهما می اهل الشهادة 
و مع slal‏ الشهادة يراعي العفة و االحصان في جاننب المرأة 5 

1920 وجري اللعان بين الفاسقيى و الاعمییں - لانهما مى اهل الشهادة‎ ١97٠ 
پلعقد النکاح احضرتهما ٭‎ 

۱ و سبب اللعان قذف الزوجة قذفا يوجب اعد فى الجانب ۰ 1921 
۲ فلا تعقق السیسب و امتفع اللمای لمعنی می قبل المرأة بان کان 1029 
الزرج حرا عاقلا مسلما بالغا غير مهدرد نی الفذف والمرأة امة او 
كافرة ار صغیرة او مجنونة او خرساء او غير عفيفة او وطودة بشبهة 
لا جري اللعان و لا يجب حد القذف على الرجل - و ان diel‏ اللعای 

فى می قبل الزرج آن کان الزرج اهلا لوجوب العد کل عليه dm‏ 
القذف - ل اللعلی في جانبه- قائم ضقام جد القذف و هو قائم مقام 
حه الا في جانب المرأة - و ان UE‏ خدردیں في قذف کانی: عليه 
حد القدف ٭ ۱ ۱ ' 

۳ و آن od‏ الرجل اهلا لوجوب العد علية كما يجب اللعان لا جب dal‏ 1928 
۴ و لو اجتمع شرائط اللعاى فیهما ثم طلقها بائنا او ثلثا سقط aUl‏ ول 1924 
یجب العد - و كذا لو تررجها بعد ذلك - و ای طلقها رجعیا لیستطاللعاین » 
۱9۵ و صورة اللعای مانص الله تعالوی في کنابه ۾ ۰ 1925 
۷ رجل قذف امرأته و هما مي اهل اللعای و لم ترفع اامر الى النامي 1926 


rav [‏ ]۲ 
۰ خربية خرجت اليذا مسلمة و تركب زوجها العربي — 1910 
وقعت الفرقة بيفهما ٭ 
۱ و کذا لز خرج العربي الیفا مسلما و تو امرأة كاذرة في دار العرب 1911 
دعب علیہا العدة إلا انها ی خرجی مسلمة مراغمة فلاعدة عليها في قو 
ابي حنيفة. رحمه الله نعالئ - و قال صاحباا رح #جسب (ale‏ العدة ٭ 
۴ و کذا لو خر ج احدهما ذمیا یقع الفرقّة e‏ . ۱ 1912 
۳ ور ای خر ج احدهما مستآمنا لا بقع الفرتة » .1918 
۴ زا خرجا بامای فاسلمت المرأة في روایة هي امرأته حتوں تعیض 1914 
للف حيض - و في رراية يعرض السلام على الزرج فان ابي فرق 
بيفينا - و ان لم يعرض الامام als‏ يلع BA‏ سس ۱ 


ثلہی حيض ® 
۵ إذا اسلم dol‏ الزرجیی في دارالععرب بفرقف. نا اع مدي 1915 
لس هيض ٭ 


۷۹ ذمية اسلمت في دار السام يعرض السلام عليي زوجها فان اسلم - و 3۱ 1916 
ہے سو مس رہ سو تفہ سرت ید ا 
تعالوي - و قال ابو يوسفب رج I‏ يمون طلاقا ٭ . ۱ 

۷ وان اسلم الزرج و امرأنه حربية او مجوسية يعرض السلام gV- tal‏ 1917 
اسلست = - وال فرق Melt‏ ولایکوں UM‏ ر لی كانت كثابية یی الاح 
بینهما على حاله » a‏ ۱ 

۸ و ردة احب الزیجیی ‏ تكزى طلقا ۔ — one‏ طلق 1918 
قیاسا gle‏ الزرج و الله اعام ew‏ 








[ ۳۸۷ ] 
ولا تصف تبیی می زوجها کانها ارتدت - و لهذا اخذار الاتغياء و الصليوار 
استیصاف المرأة وهو حسی - لكن بذبغي ان يكون الاستیصاف ae‏ 
وجه ااستفهام تیسیرا للوصف علیها - فان قالت انا اعقل الاسلام و اقدر .: 
على الرصف ولا امف قالوا تبینی می زرجپا - لنها ESF‏ ركن الاسام 
و هو الاقرار باللسای عفد الحاجة می غير عذر فتكون مرندة - فان قالبت 
. انا اعقل السلام و لا اقدر على الرصف اختلفرا فيه - قال بعضهم ٹبیں 
م زوجها لان الجھل ليس بعذر - و قال بعضهم لا تبیی لان ردة السکران : ` 
اد —— عن اخثیار 0 
هذة کان اولیی ٭ 0 
(Geo‏ الصبي الذي يعقل ارتدادة يصع - وييجب الفرقة فی۶ ,ل ابي حفيفة darian‏ 1905 
و محمد رحمهما الله تعالی - و کذا ارنداد الصبية الني تعثل » 
9 ذا بلغ الصبي عاتا وهو I‏ يصف الاسلام يكو مرتدا الا انه لا يقئل 1906 
كالمكرة علي السام اذا plal‏ ثم ارند يصع ردته و لا بقتل ٭ 
۷ صبي نصراني زوجه ابوه نصزانية فاسلمت المرأة لايفرق القاضي 1907 
بیئهیبا حتى يعثل الصبیٰ السلام - فاذا عقل يعسرض عليه الاسلام 
فان ابی فرق القاضي بینیسا كما لو کان بالغا يعرض الاسلام عليه فان 
ugh‏ فرق بيفهما ٭ بر ۱ 

۹۸ توجان مسلمای ارتدا معا لم یقع الفرقة بینهما إستحمانا sg‏ 1908 
کان النگاح Lein LIG‏ ٭ ۱ 
۹ الذمي اذا انتقل من دیی ad‏ دين لا ینعرض. له - و قال الشائعیٰ 1909 
رح he‏ ان يسام او يعود الى دینه اثرل - فان لم يفعل .ختيي مضت 

تلف حیض تبين امرأنه a‏ 





[ rao [ 

۲۷ کذا لو آلیی eke‏ و لحق بدار العرب ثم انقضت مدة لاياء 1897 
ليقع الطلق ۰ 

۸ ولو طلقها بعد اللعاق بدار العرب ليقع الطلق - فان‌عاد الوي دارالاسلام 1898 
مسلما و هي فى العدة و طلقها بعد ما خرج من دارالعرب لا یقع 
الطلق في قول ابي یوسف رح AN‏ - ويقع في قوله الول وهو - 
قول “عمد رح » 

۹ والمرأة اذا ارئدت و العیان بائله — فطلقها زوجها 1899 
of‏ عادت اليي دارالسلام مسلمة ليقع الطلق في قول ابي حنيفة رح 
لسقوط العدة عنها باللحوق بدار العرب - و في قرل صاحبيه رح يقع الطلق 
لبقاء العدة - و انما لیقع قبل العود الیی دار السلام لاختلاف الداریی æ‏ ۰ 

۰ الصغيرة المسلمة اذا كانت تحت زوج ارند ابواها عن السلام و 1900 
UL hal‏ لم تبى من زوجھا - فان اقا بها بدار العرب بانت - و ان 
ارتدت الاب و العيان بالله و اعق بها بدار العرب و امها مانت في دار 

© السلام مسلمة او مرتدة لم تبن الصغيرة من رجها‎ 0٠ 

۰۱ نصرانية صغيرة تحت مسلم تمجس ابرها و امها نصرانية قد مانت 1901 
او هي حية لم تب الصغيرة من زوجہا - و لو تمجص البوان بانت می - 
زوجها و ای لم el‏ بها بدار العرب © 

۰۲ مسلمة بالغة لحت مسلم ‏ صارت معتوهة فارتد الأبوانى و Mise!‏ بها .1902 
بدارالعرب لم تب من .زوجها ٭ ۱ 

۴ مسلم تزرج نصرانية Epia‏ لها ابوانى نصرانیان فبلغت و هي لا تعقل 1903 
النصرانية و 2 ديفا من الاديان و اتصف بانت می زوجہا ٭. 

۴ ركذا الصغيرة المسلمة باسام الأبوين اذا بلغت و هي ل تعرف الاسلام 1904 


[ ۳۸۴ ] 
قول محمد رح و ابي يوسف الأول رح - ثم رجع ابوايوسف رح عن هذا 
و قال لیقع و هو قول زفر رح و عليه الفتوى ٭ ۱ 
۹ رجل قال لامرأته الامة انت طالق للسفة ثم اشنراها sly?‏ رقت 1889 
السنة لا يقع الطلق ٭ = بت ۱ 
۰ و کذا لو آلعي مها ثم اشتراها فانقضت مدة ايلاد » 1890 
۱ و کذا لو علق طاقپا بشرط ثم وجد الشرط بعد ما ملكها ليقع الطلق ٭ 1891 
۴ و لب اعتقها بعد ما اشنراها ثم جاء وقت السنة ار انقضت ise‏ 1899 
AN‏ اووجد الشرط یتع الطاق في قرل "عمد رح لدت 
ابي بیسف رح ل رقع و عليه الفتری * ۱ 
۴۳ حرة لشترت زوجها ار Und‏ منه بطل التكاح - فان افتقمى. زوجہا ئم 1893 
طلقها و هي فى العدة لا تطلق في قول ابي یوسف رح الآخر - و تطلق 
في قوله اارل و هو قول “عمد رحمه الله تعالیي ٠‏ 
۴ و لو قال العبه لامرأته العرة انمي طالق للسفة ثم ملكت typy‏ 1894 
فجاء وقت السنة يقع علیها الطاق - لن الحرة لعل لعبدها فیظہر 
و جوب العدة و تكو عا اطلاق اخلاف الفصل الارل ٭ 
۵ منکوحة ارندت و العیاذ بالاه حكي عن ابي فصر و ابي القاسم الصفار 1895 
رح انهما IG‏ ليقع الفرقة بيفهما حقیں لاتصل الى مقصودها ان 
yf‏ مقصودها الفرقة - و فى الرراياك الظاهرة يقع الفرقة و تسيس 
المرأة حقیں تسلم - و يجدد النكاح سدا لهذا الباب عليها »0 
Jay 9‏ علق Gt‏ امرائه بدخبل الدار تم ارتد والعيان بالله 1896 
و لعق بدار العسرب فدخلت الدار لايقع الطلاق فلیها ا في خی _ 
ابي حنيفة رحمه الله تعالئ ٭ 





] ۳۸۳ [ 

۴ رجل آلى من امرأنه ثم طلقها نم ٹزرجہا ان نزرجہا قبل انقضاء الحدة 1882 
of‏ الأيلاء ule‏ حاله - توي لو تست اربعة اشهز سى رقت اليلاء بقع علیها 
قطليقة اخری بعکم اایلاء - و yl‏ تزرجپا بعد ما طلقها بعد انتضاء Basal).‏ 
کان Wye‏ - لک pins‏ مدة الايلاء مى رقت النزرج ٭ ۱ 

۴۳ رجل آلى من امرأنه بعد ما طلقها نطليقة بائنة لا يعون مولیا ‏ ۰ ۰ 1888 

۴ رجل aT‏ من امرأته و بيثه و بينها مسيرة اربعة اشهر لو اکثر ار هو 1884 
مريض ل يقدر على الجمام كان فيئه باللسان عندنا یقول فحت اليا - فان 
فاه بلسانه ثم برأ في اربعة سض سیت الخييى ولا يتسو 

۱ ۰ ا9 بالجمام‎ aks 

۵ و ان کان المولي برشا بعق لا یعتبر آلفییی باللسان - و Lager boul‏ 1885 
Mili‏ يي اراس بس لاا 

۹۷ و لو فا المریض بقلبه لا پلسانه لآ یعتھزو : أ ۱ 1886 

۷ المرلي اذا جامع امرژنه نیما دون الفر ج لم یکی ذلك فیا والله اعلم @ 1887 


فصل فى Bill‏ ہین الزوجين ہملک احدهما ١‏ | 

1888 ۲ Js ری ار * — طلقها‎ wit رجل‎ pi 
2 لیب‎ Shes RI و المملركة تمل‎ chi tae رن‎ 
عليها العدة لا لعق المولیی و لا احق الشرع - و لو اءنقہا بعد ما اشترها‎ 
أي‎ lele ثم طلقها بل ان يمضي مدة تنقضی فيها العدة يقع طلانه‎ 











[rar [ 

۷ رجل تال لمرأثه اگرنو اندر نائي مرا فانت طالق و اراد به خطر 1877 
الجماع ude‏ نفهه یکو Wye‏ - و ان لم یرد به خطر الجماع و انما اراد به 
انه لا حاجة له الو جماعها ew!‏ موایا - و كذا لو — 
ایکون مولیا ٭ 

1878 اشركت في ایانک هذه لامرأة له اخریی‎ a je می امرانه‎ adl Jey LAVA 
ایکون مولیا مى الثانية - و لو اشرکها في الظبار صم اشراكة - لا الكلام‎ 
الرل قد نم نل یملک تغيرة - و فى الظهار باشراک الثانية ایتغیر حکم‎ 
الارل و ني الیاء یتغیر- انه لومم الشراک في اليلاء یتعلق العذتف‎ 
۱ بقريانبها جميعا فلايصم اشراكها ٭‎ 

۹ رجل قال امرأتین له و الله لا اقربكما يكرن موليا مذهما = حن لو مضت 1879 
اربعة اشپر و لم يقرب يقع علي کل واحدة : تطليقة - و لوقال و الله 
1 اقرب واحدة مفكما كان Wye‏ مر Baal,‏ حقیی لو مضتع: اربعة اشهر 
يقع الطلق على احدهما © 

۸۰ رجل آلی می امرأته ثم طلقها ثلثا ثم تزرجها بعد زوج آخر ایکون مولیا 1880 
و لیس HIT‏ کااظہار - ال الايلاء تعلیق الطلق بعدم القربای فيتقيد بالملف 
القائم و بالطلفات الثلمك يبطل ذلك الملک - بخلاف الظهار لاذه تعریم 
الى غاية ولیس بطلق - وعلىي قول زفر رح لایبطل الایلاه بالطلقات الثات ٭ 

۰۶ رجل آلیی می امرأنه ثم طلقها تطليقة بائنة ار مضت اربعة اشهسر 1881 
مى رقت الیاه و هي فى العدة طلقت اخریی باایلاء - و أن انقضت 
عدتها ثم تمت مدة الايلاء لا يقع الطلق بالايلاء - فعدة الطلق و مدة الايلاء 
كفرسي رهان ايهما سبق كان الحکم له ٭ 
(دت) ثم قال لها اشرکت ٠‏ ( م ن ) اشراكة م 
۱ ۱ 29 





[ ۳۸۱ ] 
علیها الطلاق بعکم ذلك الیلاہ و ان كانت فى العدة مالم یتزرج - وھ 
وان ثكرر الكلام الا ای مدة الكل راحدة و فی المسد؟ الواحد؟ لیقع 
ال طلاق deal,‏ ٭ 

۲ و لو قال لها ان قربنک الى سفة فانت طالق ثلثا و اراد حهلة ای 1872 
ايقع الثلسی فالعيلة له ان Geos‏ اربعة اشهر udm‏ تبي بثطلیقة ثم 
يمكمى ثمانية اشهر تمام لسنة ثم ينزوجها نكاما مسنقبا ناذا قريها اتطلق 
فایقع الثلمی - نا لا تطلق لٹا قبل السنة لعدم القربان و بعد تمام السفة 

ی الیمیی ٭ ۱ 

۱۸۷۳ و لو قال لها ای قريتكى ابدا فانت طالق ثلثا فلا حيلة له في -lin‏ انه 1878 
ای قربپا نطاق UU‏ - ران ام يقربها بقع علیها بمضي اربعة شهر تطليقة فاذا 
تزرجپا بعد ذلك يكون مرلیا ٭ 

۴ رجل قال لامراته و الله لا اقريكب سفة فمضت اربعة اشهر و بانت 1874 
بتطليقة ثم ٹزرجما فمضت اربعة اشهر اخرئ من وقت النزیج يقح علیها 
نطليقة اخریی - لن الفمين باقية - فان تزرجها مرة آخریٰ و مضت 

٠‏ اربعة اشهر اخریی ليقع عليها طاق آخر - ال اليمين كانت مرققة الى 
dhe‏ ولم يبق بحد هذا النزرج الى تمام السنسة اربعة اشهر نایقع 
عليها طاق آخر ٭ 
۵٥‏ رجل قال لامرأته ای ٹریتک غعبدي هذا حر فمضت ابعة اشهر 1875 
—— ثم اقام العبه البينة انه حر oll‏ 
فان القاضي بثضي المرأة الى زرجها - لنه 
تبیں اذه لم يكن Wye‏ ٭ ۱ 
Jay ۹‏ قال لامرأته ر الله لا اقريكف في هذا البیت ليكو مولیا » 1876 

















] ۳۸۰ j 

۵ ول یکون We‏ الا بااعلف على الجماع فی الفرج - فان کان بعلف 1865 
بدون الجماع فى الفرج ایکون Wye‏ ٭ 

۰۹ رجل قال امرآته و الله لايمس Dale cule‏ ایکون Wye‏ - انه 1366 
Cede‏ في يمينه بالمس بدون الجمام في الفرج ٭ 

۲ ولو قال لیس فرجي فرجک یکوں مولیا انه يراد بهذا الكلام الجماع ٠‏ 3867 
۸ ولوقال ار با تو خسپم فانت طالق و لم يفوشيدا يكون مولیا - لان 1868 
مراد الفاس می ھذا الجماع - فان نوی المضاجعة لیکوں Wye‏ - فان 

ضاجعها و لم #جامعها کان حانثا » 

۹ و لوقال اگر می دست بزى فراز كنم تا يكسال فعلي كذا و لم apt‏ 1869 
اربعة اشه ر تبي بتطليقة - لنه يراد به فى العرف الجماع - ولهذ| لو جامعها 
فى السنة فيما دون الفرج (#عشف في يميقه »0 

۷۰ و لو قال af)‏ ای قریتک لو دعونک الى فراشي فانت طالق لايكونى 1870 
موليا - لانه یمکنه قربانها مى غیز وقوع الطلاق بای بدعوها الى الفراش 
ف#حذرث ثم يقر بها بعد ذلك من غير أن niet‏ بالقرباں » 

۱ ر لو قال لامرأته ان اغنسلت می جنابتي ما دمت امرأني فانت 1871 
طالق ثلثا و ale)‏ هذا القول وكانت المرأة حاملا و لم يقربها بعد هذه 
المقالة حفیی وضعت حملہا بعد اربعة اشهر فصاعدا فانها تهون برلحدة 
عند انقضاء اربعة اشھر- لاذه كان موليا ويفقضي عدتها برضع العمل ء فان ۱ 
تزرجها بعد ذلك ایکون Wye‏ - و لو فربها لاتحنمى- لن اليمين كانت 
مرقنة الى بقاء النکاح وبعد ما وقعت تطليقة بالايلاء لايقع عليها طلاق آخر 
و أن مضت مدة ايلاء اخرون قبل وفع العمل - لی المبانة بالیاہ لیقع 


( ۲ ن ) وان مضت اربعة اشہر اخرى الى dine‏ قبل وضع الجمل a‏ 


[eva [‏ 
| © قبانت مله ثم دخلت الدار في العدة لا يلزمه الظهار - لانه لو نجر الظهار 
في هذه الحالة 1 یصے فكذ! اذا مار المعلق مفجرا عذد الشرط ٭ 
۸ و كفارة انظهار مذكورة في کتاب الله تعالی ٭ ۱ 1858 
۹ المظاهر اذا لم ییفر و رفع الامر الى القامي بعبسه القاضي yim‏ 1859 
يعفر ار يطلق - والله اعلم » 


باب الايلاء 

۰ اليلاء aio‏ الذفس عی قريان المنكوحة babe‏ موكد! بالهمين بالله Stas‏ 1860 
او غیرہ من طلاق ارعتاق ار صوم ار حم و حو ذلک مطلفا او موقنا باربعة 
اشهر فى الحرائر و شهرين فى ااماه می غير ای لأخللها رقت يمكنه 
قريانها فيه م غير حف - فان تخلل لايكون مولیا- و صورة ذلک ای 
يقول حر و الله لا اقربك اربعة اشهر الا یوما او قال سئة الا یوما فانه 
ایکوں مولا ما لم یوجد اليوم المستثنی - و كذا لو قال و الله لا اقريكه 
حت يقدم فلان لا يكون مولیا - لانه یقوهم قدرمه فی المدة *. ۱ 

۱ و كذا لو قال و الله ل افریک حتیی تموني ار يموت فان لايكون موليا 1861 
لاحتمال ان يموت فلن فى المدة ٭ 

۲ و لو حاف I‏ بها uda‏ بخرج الدجال 002-020 1862 
مغربہا یکوی مولیا æ Glare}‏ 

۳ و لو JU‏ و الله لا افریگ حتى اعنق عبدي هذا ار حنى اطلق فلانة 1863 
یکوں مولیا في قول ابي حفيفة و *“حمد رحمهما الله تعالی ٭ 

۴ و لو قال و الله لا اتربک حتى تموتي أو حنی اموت ار حت نقنلي 1864 
او Jl yim‏ يكون مولبا ٭ 








[ ۳۷۸ [ 
۰ و ظهار اللخرس بالکتاب و الاشارة المعررفة لازم « 1350 
۰۱ و لو ظاھر موقنا بای قال انت علي كظهر امي الیرم او الشهر ار السفة 1851 
يصير مظاهرا فى العال فاذا مضى ذلک الوقت بطل e‏ 
۲ ولوقال الجنبية اذا نزرجنک فانت علي کظبر امي فنزرجہا 1859 
یکوں مظاهرا ٭ 


۲۳ ولو قال اذا تزوجنک فانت طالق ثم قال اذا نزرجنک فانت عاي 1853 


يي 
كظهر امي فتزرجها يلزمه الطلق والظهار جميعا - لانهما يقعانى في 
حالة واحدة - و كذا لو قال اذا تزرجنک فالت علي كظهر امي و انت 
طالق فنزرجها لزماه جميعا - و لو قال اذا تزرجنک فانك طالق ور انت 
علي كظهر امي فتزرجہا يقع الطلاق و 2 يلزمه الظهار في قول ابي حنيفة 
رحمه الله تعالیي - و قال صاحبا: رح لزماه جميعا - و هذا بناء yde‏ ان 
الترزيب فى النعلیق برجب الترتهب فى الفزرل عند ابي حنيفة رح 
و قال صاحباة رح لا بوجب - ناذا رقع الطلق ارلا عفد ابي حذيفة kem)‏ 
الله تعالی والمبانة I‏ تکوں محلا للظبار فلا يلزمه الظپار - اما اذا نزل الظہار 
او و سبق الظبار 3 تخرجها مى اں نكون لا للطلاق فيقع الطلق ايضا ٭ 
۳۴ اذا ظاهر من امرأته ثم طلقها GU‏ ثم تزرجها بعد زوج آخر کان مظاهر 1854 
3 تمل له وطنها قبل التكفير - لن وقوع الفرقة لا يبطل الظهار ٭ 

1855 ثم اسلمت فتزرجها - وان ارتدا معا‎ WL وكذ! لوارتدت والعيان‎ ۵٥ 
و العيان بالله ثم اسلما فہما على الظبار في قول المسذيفة زحمه الله تعالي ٭‎ 
1856 قيل‎ b, له‎ Jat) وكذا لو ظاهر من امرأنه و هي امة ثم اشتراها‎ ۹ 

التعفیر - و كدا لو اعفقها ثم نزرجها ٭ 
۷ و لو قال لامرأنه ای دخلت الدار فانت علي كظهرامي ثم طلقها 1857 


[ ۳۷۷ ] 
۹ ر لوقالت انث علي كركبة امي نی القیاس: یکور مظاهرا - .و لو 1836 
قال اها فخنک علي کفخف امي ار راسك علي‌کراسن امي لا يكون ظهارا ٭ 


۷ و لو قال لھا انت علي کظہر امک يكون ظہارا ٭ 1837 
۸ و لو قال کظهر ابننکت ان كان دخل بها یکوں ظہارا و الا فلا ٭ 1838 
۹ و ان شبهها بامرأة الاب ار الاب يکو ظہارا كما لو شبهها باللم » 1839 


۰ لو شبهها بمزنية الاب او الابى قال ”حمد رح یکوں ظہارا - و قال 1840 
ابو یوسفت رح يكون ظبارا و هو الصعیم - و لو شبهها بام امرأة او ابنة 
امرأة قد زنی بها یکوی ظہارا ٭ 

۴۱ و لو قبل اجنبية بشہوة او نظر الى فرجها بشپوة ثم شبه امرأته بام 1841 
تاک المرأة او ابذنها oy)‏ ظهارا في قول ابي حفيفة رحمه الله تعالیی 
قال و لا يشبه هذ! الوطي ٭ 

۴ 1 ولوشبهها بظهر امرأة 9 تحل له فى الجماة كلمجرسية و المرتدة 1842 
و مفكو<ة الغیر ا یکوں ظہارا » 

۳ و کا النشبیه بالرجل اي رجل کان ٭ 1843 

۴ و لو تال انت علي كظهر امي ان شاء الله لایکوی ظہارا كما لآ يكو ىطلاق) © 1844 

۵ رو لو قال انت علي كظهر امي ان شاء فالی ۰ ار قال انت علي كظهر 1845 
امي ان شت فهو على المشیئة فى المجلس * 

۷ و لو ظاهر من امته ار ام ولدة يكون باطلا لا 2حرم عليه وطہا @ 1846 

۷۴۷ و المرأة اذا ظاهرت من زوجها کان باطلا لا يلزمها الکفارة كما لو اضاخت 1847 
الطلاق الى زرجها - و قال ابويوسفب رح یلزمها الكغارة e‏ 

۸ اذا کرر الظبار علو امرأة يلزمة بعل ظهارة كفارة » 1848 

۹ و کنا لو ظاهر من اربع نسوة پلزمه JO‏ امرأة كفارة ٭ 1849 





] ۳۷۱ J 
بتطليفة - و ای نوی الطلق او الظهار فهو على ما نوی - و أن لم ينو شيا‎ 
یلزمه شییی في قول ابي حفيفة رحمه الله تعالیی - و قال “عمد رح‎ J 
و هو رواية ع ابي يوسف رح انه يكين ظهارا - و في ررایة اخری عن‎ 
ابي يوسف رح انه يكون ايلا - و ان نویٰ بهالتحريم اختلفت الررایات‎ 
s فيه - والصحيم انه يكون ظہارا عندالعل‎ 

۸۳۱ و المسئلة الثالثة اذا قال انت حرام كامي و فون به الطلق او الظهار 1881 
لو الايلاء فهو علوی‌ما نوی - و ان لم ينو Und‏ یکوں ظہارا في قول عمد رح 
و هو رراية عن ابي حفيفة رحمه الله تعالیی ٠‏ و في قول ابي يوسف 
عى ابي حفينة رحمهما الله dla‏ يكون ايلاء - و ذکر العصاف رح 
الصعیے من مذهب ابي حفيفة رحمه الله تعالىي ما قال معمد رح ٭ 

۳ و الرابعة اذا قال لها انت علي حرام کظهر امي فانه یکوں ظہارا - و 1832 
قال ابويوسف و #حمد رح ان ذرئ الطلاق او اایاء فهو على ما نوئ 
الا اى عند محمد رح اذا ذرئ الطلق يكو طاقا ل غير و عند ابي يوسف 
رح يكون طلاقا و ظہارا و هر US‏ لو طلق ثم ظاهر ار ظاهر ثم طلق als‏ 
یکوں طلاقا و ظہارا ٭ 

١ ۳‏ و لو قال امرأنه انت علي كالميتة pall‏ و لحم الخنزیر اختلفت 1888 
الروايات فيه - و الصحيم انه اذا لم يفو شيئًا يكون AB!‏ - و ان نوی الطلاق 
یکوں طلاقا - و ان نو الظهار لا یکوں ظہارا ٭ 

۴ و لو قل لها انت علی کفخذ امي ار بطنها ار فرجها یکوں LUB‏ ۰ 1834 
۵ ۱ و ااصل فيه انه اذا اشبهها بما لاحل النظر فيه می اعضاء الام يكر 1835 
ظهارا - و ان شبهها ہما يحل BAT‏ اليه کالشعر و الوجه و الراس و اليد 

و الرجل لا يكون ظہارا ٭ 


[ ۳۷۵ ] 
الجعل فالبراء؟ جائرة و الشرط باطل - و الهبة و الضدقة مثل الجرادة ٭ ' 
٥‏ رجل قال لامرأته طاق ترا دادم خريدي خویشتیی را فقالت خريدم 1825 
خویشتی را بسه بار از زني هشتم فقال الزرج رسني ان اراد الزوج بقوله 
رس اجازة لما قالت المرأة يقع الثلمف - و ان لم يرد به الاجاز لا يقع الا 
واحدة رجعية ٭ و الله اعلم بالصواب » 


۹ الظهار تشبيه المفكرحة بالمحرمة عاى سبيل التابيد. بسب ار رضاع 1826 
ار صهرية ٭ ۱ 

۷ و حكمة حرمة الوطي و الدراعي الى غاية العفارة ٭ 1827 
۸ رجل قال لامرأنه انت علي كظهر امي و لم یڈوشیئا او نوی به 1828 
الطلاق ار التعریم او الظهار بکوی ظبارا - و قال ابو يوسف. و محمد رح 
اى نوی به الأحريم بالطلاق یکون طلقا - وان قال عذيت به الكذب لایسح 
لها فی القضاء ان تصدقه و تمکنه - و پسعها فيما بینها و بين الله تعالى 

و هذه جملة مسائل dal‏ هذه # 

۹ رالثانية ان يقول لها انت مثل امي ولم يقل علي ولم Unt sia‏ 1829 
لا پلزمه شيى في قولهم © 

۰ رو ار قل انت علي كامي ار مثل امي و نوی به البر و الكرامة 1330 
( پلزمه شيع - وان نوی الظهار كان ظهارا - و أن لم نوشیا ا يلزمة 
شيئ في قول ابي Risia‏ رحمه الله تعالیی - و قال محمد رح هو الظهار 
ون ابي پوسف رح في رراية لا يلزمه شيرى كما قال ابو حنيفة رحمه 
الله تعالی - ر في Rly‏ يكون یمپفا ان USS‏ اربعة اشهر و ام یقربها بانت 





(eve) 
خویشلی از تو ببمه حقها خریدم فقال الزرج دست باز داشنم حكي عن‎ 
الشیۓ الامام ابي بكر “مد بن الفضل رح انه قال یتم ااضلع - لن‎ 
e الفاس پریدرں بهذا و بمثله الجواب‎ 

۹ اما قالت لزرجها وهبت منک حقي چنک از می بار دار JUS‏ 1819 
Sig‏ از تو بازد‌اشتم قال ذلک ثلمى مرات قال بعضیم داف انها 
قوله خلیت سبیلک ر الواقع به بای و البائی لا يلحقه البائی ٭ 

۰ امرأة قالت لزرجہا بعت طلاقي ار رهبت ار قالت Side‏ فقال 1820 
الزرج قبلت و نوی به الطاق لا یقع شيرى - لانها لا نماك الطلق فلا تملک 
بیع الطلاق و هبته ٭ 

۲۱ رجل قال أخنذه يك طاق دخٹر من بمی فروختي بدان كابين که 1821 
ار را برنواست فقال الزرچ فروختم و لم يقل الاب قبات لیقع شيى ٭ 
۲ امرأة قالت لزرجہا كابين ترا بخشيدم مرا چنک باز دار قالوا ol‏ 1822 

طلقها سقط المهر و أ لم یطلق ل يسقط o‏ 

۳ رجل قال لامرأنه بعت منک تطلیقة ہوک و نفقة عدنک بشل 1823 
ماجاه جبرئیل عليه السلام الى النيي صلی الله عایه و سلم فقالت 
قبلت قالوا ای كانت طاهرة و لم تجامعپا في ذلك الطبر طلقت ٭ 

۴ امرأة ابرأت زرجها عما لها عليه على ای يطلقها فظلقها جازت البراءة 1824 
و الفلا - و لو ابرأتة عمالها عليه على ان لا يقزرج عليها اهرأة فالبراءة جائرة 
و الشرط باطل - قال العماكم ابو الفضل رح كل opt‏ جوز فيه الجعل 
فالبراءة فيه جائزة على الوفاء بذلك الشرط - و کل شیی 3 یجرز فيه 


( ۳ ن ) لابقع الا واحدة a‏ 





] ۴۸ [ 


[ ۳۷۳ ] 
اشكري نفسي تمل اایچاب و العدة و تذوى في لک ٭ 

۲۴ و لو قالت لزرجها خویشتی از تو خرمي بمهري و نفقةٌ غدتي دادي 1812 
فقال الزرج آري بقع الفرقة بينهما - لی قولها خویشتی خرمئ ايجاب 
بمفزلة قولها خریدم و قول الزرج آري جواب كانه قال دادم - و لو قال 
الزرج آري ببیذم لايقع الطلق لی هذا لیس بقبول ٭ 

۳ رجل خاع امرأته ثم قالت بالفارسية دیگربده غقال الزرج دادم یقع 1813 
تطليقة اخری - لان قراها دیگر بده طلب للطلاق و قول الزرج دادم يصاع 
چواہا: - و قال بعضہے کنیا قالت لوقع البافي 
و esa‏ هو ااول ۰ ۱ 

Jay ۴‏ بام من امرأته تطليقة بمهرها ونفقة عدنها فاشقرت ثم قال الزرخ 1814 

من ساعته هرسه هرسه قالوا یخاف ان بقع الثلست - لان قوله هرسه ینصرف 
الى الطلاق كانه قال او قدت الثلت * 

1815 له رفقاءة لم فعلت هذا فقال بالفارسية‎ JU رجل خالع امرأنه بتطليقة‎ ٥ 
» رو بسه باد لايقع بهذا الکلام شيرع آخر - و قد مر هذا في قوله طلاق داد:باد‎ 
1816 رجل خالع امرأته فقيل له كم نوبت فقال ما تشاه ان لم يفو الزرج‎ ۹ 
شیا طلقت واحدة - ان الزوج لم يوقع الطلاق و انما فوض اليها المشيئة‎ 

فلا يقع به طلاق آخر * 

۷ امرأة قالت لزرجہا اخلعني .و قالت بالفارسية سه خواهم فقال 1817 
الزرج سه باد ثم خلعها بتطليقة يقح واحدة - ای قول الزرج ارلا سه 
باد لهس بایقام ٭ 

۸ امرأة قالت Gay‏ خويشتن از تو AM‏ و هزین عدت خريدم 1818 
فقال الزرج دست کوناه كردم قال بعضہم ل بقح شيع - و لو قالت 


[ ۳۷۲ ] 
ان كان عليه مهر یبر - و ان لم يكن عليه شيى اشییی علیہا - و ال 
بعضهم ليبرا الزرج Le‏ عليه - و قد US‏ هذا فيما )13 اختلعا بلفظة البيع 
و الشراء بالعربية فكذا اذا كاى الخلع Thal,‏ البيع و الشراء بالفارسية ٭ . 

۹ رج قال امرآنه خالعنکگ — به الطلاق يقع به الطلاق ولا يبرا 1809 
عن المهر - لان قوله خالعتكى می SLAI‏ و في غيرهامى الکذایات یٹم 
ولحدة بائنة ولا یبر عن المهر فكذ لكك هبنا e‏ 

۰ ولوقال لها خريشتن از من بخر فقالت خريدم ولم يقل الزرچ 1810 
فروختم لايقع الطلق و كذا لو قال بالعربية اشتري نفسف مني - و لو قال 
لها اختعلي فقالت اختلعك يقع الطلاق عليها عند اكثر المشائج رح 
و الغرق ان فوله اختلعي امربایقاع الطلاق بلفظ الخلع ناذا لم يذكر البدل 
صاركانه قال لها ابهثي نفسک ولو قال لها ابيني نفسک فقالت 
ابنت يقع الطلق و اما قوله اشتري نفسک صفي و قوله بالفارسية 
خویشتیی بخر ازمى امربالمعارضة فاذا لم يذكر البدل لم يصع الامر . 
بالمعارضة - بقي كام المراًة فلايقع الطلق - و لو قدر البدل فقال خویشتی 
بخربگبیں و نغقةٌ عدت ار قال لها بالعريبة اشثري نفسک مني بمہرگ و 
نفقة عدنک فقالت بالعربية اشتريت او قالت بالفارسية خريدم يت الخلع ٭ 

۹ امرأة قالت لزوجها بالفارسية خويشتن خرمي ہما اعطیت فقال الزرج 1811 
اعطیت يقع الطلاق ولا ثفوی المرأة - و لو فالت خویشتن خرم بما 
اعطيت فقال الزرچ اعطیت لايصم الخلع ولا تفوي المرأة - لن قولها 
بالفارسية خویشتی خرمي الجاب لال#عتمل العدة و قولها خويشتن خرم 
fue‏ لااعتمل ال جاب انما يذكر فى ااتجاب خويشتن مي خرم كما 
يذكرفى الشهادة كراهي میدھم را يقال گراهي دهم - اما قولها بالعريجة 





[ ۳۷۱ ] 
الطلق كما لو قال لپا خویشتی خريدي يمالك عندي من الوديعة 
يدخل فيه کل وديعة كانت لها عندہ » 

Jey ۴‏ قال Ty)‏ خویشتی را ازيى شري بہر كابيى كه تراست برري 1804 
و بپر dine‏ عدت كه راجب شود ترا بروي بسبب طاق آختي فقالت 
آختم ثم قيل للزرج آهنجيدي فقال آھنجیدم ينم الخلع بيفهما - لنیما 
صرحا بما هو فارسية الخلع ٭ 

1805 رجل طلق امرأنه رجعيا ثم اراد الخلع فقالوا للمرأة خویشتی را ازيى‎ ۵٥ 
مرد بکابیی و هزینۂ عدت بیک طلاق آهنچيدي نقالت [هنجيدم فقيل‎ 
للزوج تو یک طاق داي فقال دادم قال بعضهم بقع نطليقة رجعية‎ 
وهو الصعيم - لان قرول الزرج خرج‎ WY و قال بعضهم يقح راحدة‎ 
جرابا لکلام المرأة ٭‎ 

۹ قوم قالوا Hd‏ دخل بها زوجہا بہر حقی که gli‏ را بر مرداں بود 1806 
بيك طاق خویشتی خريدي فقالت خریدم نقال الزرج یک طلق 
سفنت دادم يقع واحدة رجعية - لی البائی ایکوی biw‏ فيكون Laise‏ 
و هذا الجواب على رراية الاصل - اما رواية الزيادات البائی سني 
فینبغي ان لايكوى مبنديا e‏ 

۰۷ رجل قال لامرأته بہر حقي که زنان را بر كردن مردان بود تو خویشتىی 1807 
را از سی خريدي فقالت خريدم فقال الزرج رر اكنوى لیقع الطلق 
لان هذا الكلام قد پذکر للرد فلا یجمل ایقاعا بالفک ٭ ۱ 

۸ رجل قال امرأته خویشتی ازمی خريسي نقالت خريدم نقال 1808 
الزرج فررخنم بقع راحدة بائنة - وهل يجرأ الزرج عن المهر - قال بعضهم 


( ۲ ن )ان لایصیر مبندیا » 





[ ۳۷۰ [ 

۹ امرأة قالت لزرجها اشتريت نفسي مفک بما اعطيت او قالت اشنري 1799 
نفسي منک by‏ اعطیت و ارادت اایجاب ل العدة فقال الزرج اعطیت 
یقع الطلاق - ای مطلوب المرأة می الزرج الطللق فکای تقدير کلامها 
کانہا قالت اشتریت نفسي فاعطني الطلاق فاذا قال اعطیت كان 
ذلك جوابا لکلام المرأة » 

1800 يكو للفساء‎ ga SK قوم قالوا لامرأة اشفریت نفسک بتطليقة‎ ۸٠٠١ 
على الرجال من المهر و نفقة العدة فقالت نعم اشقریت فقالوا للزوج‎ 
بعت انت فقال نعم قالوا يتم الخلع و يبرأ الزرج عن المهر- و ان لم يقولوا‎ 
» لها اشثریت نفسک منه - لانها لا تشتري نفسها الا من زوجها‎ 

۸۱ امرأة ارادت dell‏ فاجتمع قوم و تا للمرأة اشتریت نفسک 1801 
بجمیع العقرق الني عليه فقالت اشتریت و قالوا للزرج بعت فقال 
بعت و في ضميرة بيع متاع البیت WG‏ تطلق تضاء - لنه قال 
بعت جوابا لكلاههم و الجواب ینضمی اعادة ما فى السوال - والله اعلم ٭ 


فصل فی الخلع بالفارسية 

۴ رجل قال لامرأته كل شبیی سألنى الله تعالیی می اجلک بمبمب 1802 
المهر و غيرة ثرا فروختم بآن طلاقي كه آن تو است فقالت المرأة اشتريت 
قالوا لا یقع الطلق - انه باع مفها ما هو حقها فلا يصم - كما لو قال لغيرة 
بعت منک خادمک هذا بعبدي هذا e‏ 

۱۸۰۳ امرأة سالت الطلق فقل اازوج مرا فررخني اين زر و سرای بدان 1803 
طلق که ترا سوی مفست فقالت فروخٹم فقال الزرج خریدم طلقت 
ثلنا - لان الطلق الدي ابا عفد الزرج تسف فيقع جميع ما عنده ہی 





۳۷۹٩ [‏ ] 
و لو IU‏ بعت نفسک منک فقالت اشفریت یقع طلق بای - لان بیع 
الطلاق تملیک الطلق فاذا لم يذكر البدل يصير كانه قال ملمنک الطلاق 
نيك رجمیا - اما یع نفسها تسیک النفس می المرأة و تملیک PAN‏ 
J‏ حصل الا pl‏ فيكو بائنا ٭ 

1795 رجل تال لامرأنه بعت مذلك تطليقة بثلثة آلاف درهم تال ذلى‎ ٥ 
ثل مرات و قالت المرأة بعد كل کلام اشتريت ثم قال الزرج اردت‎ 
التکرار و ااخبار عى الارل بالثانية و الثالثة ا يصدق قضاء - و يقع ثلمف‎ 
تطليقات - و يازمها ثلثه آلاف درهم - لانه لما قال اولا بعت منک تطليقة‎ 
بئاثة آلاف درهم و قبلت وقعت تطليقة بثاثة آلاف درهم فلا يجب‎ 
المال بالثانية و الثالثة - بقي الثاني رالثالسب صرعا و صريم الطلاق‎ 
s بالبائى‎ gal. 

9 رجلقال لامرآنه بعت منک امک بالف درهم فقالت فى المجلس 1796 
اخترت تغمي يقع الطلاق بالف درهم - و لو قال لها بعت منک هذا 
الثوب برك و نفقة Side‏ فقالت اشتريت ثم طلقها يقع تطليقة ٠‏ 
رجعية - و بيع الثوب بالنغةة باطل لجهالة e Kia)‏ 

۷ رجل باع می امرآته نطليقة بجميع مهرها ر !جميع مالها فى البیت 1797 
غير ما عليها من القميص فقالت اشتریت و lee‏ حلي وثياب كثيرة 
يقع طلاق بائی ہما یکوں فى البیت - ر جميع ما يكون عليها من الثياب 
و اللي يكو للمرأة - لان لفظة ما فى البیت لا یتفارل ما عليها من 
الثیاب و العلني فلا یستعقها الزرج ٭ 

۸ رجل باع می امرأته. تطليقة یمالما عليه من المهسر و الزرج يعام انه 1798 
لا مهر لها عليه يقع واحدة رجعية بغي ر بدل ٭ 


[ ۳۹۸ ] 
بدرهم ثم تزرج امرأة كان لامرأته القبیل بعد التزرج في مجلس علمها 
قاری قالت بعد النزرج قبلت او قالت اشنریت او قالت طلقنها يقع 
الطلاق ہما سمیں می الیدل - و اي قبلت قبل النزوج لیقع شيرع - لان 
كلام الزرج مضاف الىي ما بعد التزرج فیعتبر القبول بعد النزرج ٭ 

۱ رجل قال المرأنه بعت مذلك ثل تطليقات بمهرك او نفقة عدتک 1791 
فقالت المرأة بعت ولم تقل اشتريث قال ابوبکر الاسكاف رح يقع نطليقة 
بائنة كانها قالت بعت مهري و نففة عدتي بتطليقة - و قال الفقیه 
ابو الليسف رح لايقع شيى وهو المختار - لان کلام المرأة shail‏ 
و ئيس #جواب » 

6 امراة قالت لزرجها بعت منک مهزي و نفقة عدتي اشنریت فقال 1792 
الزرج اشفریت خیزرر فقامت و ذهبت قالوا لا تطلق ظاهرا - لن الزرج 
لم يبع منها نفسها ولاطاتها و الما اشترئ مهرها و شراء المهر لايكون 
طلقا - قالوا و الاحوط تجدید النکاحج ان لم یکی طلقها ٹنتیں قبل ذلک o‏ 

۳ رجل قال لمراته بعت منك تطليقة بهک و نفقة عدئلگ فقالت 1793 
بجای خريدم يقع الطلاق - لان هذا الكلام يذكر علوي وجه المبالغة و هو كما 
قالت بآرزو خریدم ٭ 

JUS, ۴‏ لها بعت منک طلانک بمهرك الذي لک علي فقالت 1794 
ہیی پر ا يصلم قجولا لكلام الزوج 
فیجمل قبلا - وقيل يقع واحدة رجعية و هو نظير ما لو قالت المرأة 
اخلعني على الف درهم فقال الزرج انت طالق اختلفوا فيه - و الصعیم 
انه emt‏ جوابا كلام المرأة فکذلک ههنا - ولوقال لامرأته بعت 
منک تطليقة و لم يذكر البدل فقالت اشتریت aly‏ واحدة رجعية 


] ۳۱۷ [ 

Jey ۵۹‏ قال لرجلیی اخلعا امرأنيی على غير جعل Wale?‏ احدهما 1786 
لم يقع الطلق ٭ 

۷ و لو امر رجلين ان اخلعا امرأتة بالف فقال احدهما خلحتبا بالفب 1787 
و قال الآخر قد اجرت نلک قال ابر بسف رح ال جوز - و لو فال 
اجدهما خاعتہا بالف و قال الآخر خلعنها بالف فهو جائز ٭ 

۸ امرأة وکلت رجلا بای (galt‏ من زوجها بالف درهم و وکل الزرج ایضا 1788 
بای #خلعها aie‏ بالف فخلع الوکیل بالف ذكر في موشع ai)‏ لایغم 
الخلع ما لم تقبل المرأة بعد خلع الركيل او یقھل الزرج ار بجيز - قال 
ولا یکوں ركيلا لہما جميعا - قال العام الشہیسد رح وهذا Oily‏ 
رراية الاصل ٭ 


فصل فى الخلع bile‏ البیع bay‏ 
۹ اذا قال الرجل لامرأنه ابفعت مني ار اشتریت مني لت نطليقات 1789 
بمهرك و نفقة عدتک فقالت اشٹریت الصعيى انه 9 يثع الطلاق مالم 
يقل الزرج بعد كامها بعت - لان هذا الكلام تحتمل السرم و بعتمل 
النحقيق فلا یتم الخلع بقولها اشتريث - و قد مر مثل هذا في قوله لها 
اختلعت - و لو قال لها اشتري Ql‏ تطليقات بمهرلك و نفقة Sine‏ 
فقالت اشتريت یتم الخلع بينهما - ای لفظة الامر نفويض آليها و الواحد 
یصلے عاقدا من الطرفين في الخلع اذا کان البدل معلوما فى الصحيم 
من الرراية و Jan‏ ههنا معلوم - اما اللفظ الأرل لیس بتفريض قلا 
يصير الواحد عاقدا من الطرفين عنام الوی قول الزرج بعد ذلك بعت ٭ 
۰ رجل قال لامرأته كل امرأة اتزرجہسا فقد بعت طلاتهما منک 1790 





] ۳۹۷ [ 

۸(۸ و ای اختلعت على ای مونة السکنی علیپت9سا كان علبپا ان تكتري 1778 
بیدا من زوجہا ار من غیره و نعند فيه e‏ 

۹ امرأة اختلعت می زرجپا على ذفقة ولد له منها ما عاش قال 1779 
ابو حنيفة رحمه الله تعالي علیها ان ترد المهر الذي قبضت ٭ 

۸۶ امرأة اختلعت من زوجہا على ان ترضع ما في بطنها سذتيى حنی 1780 
يفطم و نفقة الولد بعد الرضاع عشرسنين على انها ان ولدته line‏ فلا 
شییع للزوج ale‏ - و yl‏ رادت حیا فارضعنه سفة ثم مات فلا شيرى علیپا 
قال ابو يوسف رح الشررط كلها جائزة و هي بريئة عما بقي من الرضاع 
و النفقة ان مات pall‏ ار ولد ميقا - و قال زفر رح الشروط كلها فاسدة 
و عليها ان ترد المهر علي زوجها » 

۹ امرأة اخقلعت من زوجها ude‏ ان جعلت صداقها اولدھا و على ان 1781 
تجعل صداقبا yh‏ اجنبي قال محمد رح الخلع جائز و المهر للزرج 
ولا شيى للولد وا لاجنبی ٭ 

۲ امرأة اخقلعت می زوجها على ارضاع ولدها ولم يسم رقنا قال 1782 
محمد رح djs?‏ على سننيى ٭ 

۳ وان خلعہا على ارضاع الولد سفنیی و على نفقة هذا الولد 1783 
عشر سنين قال محمد رح اجوز - ر Jesh‏ مثل هذه الجهالة 


فى الطلاق ۰ 
عبه؟ ١‏ امرأة وکلت رجلا بالخلع ثم رجعت ۲ يعم لى رجوعہا اذا لم يعلم 1784 
الوكيل بڈلک e‏ 


۵ و ای ارسلت بالخاع رسوا “الى زوجها ثم رجعت قبل تبلیغ الرسالة 1785 
دم رجوعپا و ان لم يعلم. الرسول برجوعها ٭ 
Cev]‏ 


[ ۳۶۶ ] 
۴۳ رخاع السكران جائز - وکذلک Bee‏ تصرفانه الا الودة و الاقزار بالحدرد و 1773 
الشهاد على شهاد؟ نفسنه - وقال دارئك الأصفباني رح لينغذ منه نضرف 
وبه قال اأحمن ب زیاد رابو اس الكرخي و ابو القاسم الصفار وهر dal‏ 
قولي الشلفعي رح - و قال ابو نصریں*حمد ہی سلام .رج Kot‏ مجذور 
فى الشرب با yk‏ مضطرا لو مكرها لا يقح الطلاق ولا daly‏ تصرفانۂ - و لن 
لم یکی معذورا يقع طلاقه و daly‏ تصرفاته - و في رولية قياس , إستجسان 
فى الاستحسان ل يصم - وفى القیاس نيصم - و عن ابي یوسف رحمه الله 
انه کان dal‏ بالقياس - فان‌قضي القاضيبقرل daly‏ مفہم dài‏ قضائة ٭ 
mee ۱۷۷۴‏ امرأثه و بینہما ولد صغير علوي ان يكون الولد عذد الاب سفیی 1774 
صم alah‏ و یبطل .الشرط - أن كون ad‏ الصغیر 08020 
الوك فلايبطل بابظالها » 
۵ آمرأة اختلعت صن زوجہا ude‏ مپرها و نفقة عدتہا وعلى ای 1778 
تمسک الزلد بنفقنها سنين معلومغ خامسکت الرلد سفة ار سئقين ثم 
.ردت الولن حل ىالزرج فانها تجبر على ان تمسک الولد بذفقتها - ما بقیت 
المدة - و لو انپا هریت و وارت غفسها جقوں تمت المدة ثم ظهرت pry‏ 
الزرج عليم) بقيمة نفقة الولد فى المدة التي لم تمسک الولد ٭ 
۹ و کذ! لو طلق الرجل امراته عل ان تمسک المرأة ابولد (stad,‏ 1776 
الى بلوغ :الولد و علوي ان تفرلگ المرأة مهرها .عليه فقبلت ثم انها ابیت 
لی تمسلث الولد فانہا نجير على ذلك - نان لم نفعل کي عليه اجر 
امساک الولف الى بلوغه ٭ 
۲۷ امرأة اخقلعت على :انها hays‏ من النفقة و السكنى نم .الضلع و ba‏ 1777 
عن الغفقة ولا تبطل. السکفيي ٭ 


] ۳۹۴ [ 

۹ وان كان الخلع بين اازرج و ام الصغيرة ان اضافت الم البدل الیی مال 1766" 
نفسها: ار ضمفت يتم الغلع كما لو كان الخلع مع الاجذبي وان لم تضف 
ولم نضمى هل یقع الظاق كما یقع فى خلع الاب لا رراية فيه - والصحيم انه 
ليقع - وان كان:العاقد. اجنبیا و لم يضمن البدل.هل يقوقف الخلع - قال 
بعضهم ان كانت الصغيرة تعقل العقد و تعبر یقوقف الخلع على قبولها 
و قال بعضیم ل یثوقف » 

۷ ولو اختلعت الصغيرة التي تعقل و تعبر من زوجها على صداقها giz‏ 1767 
طلق بائی و لا يسقط الصداق © ۱ 

۸ ولو رکلت الصنیر رکیا بالخلع ففعل الوکیل فيه رراینار - في رراية 1768 
يصع التركيل: و یتم الخلع بقبول الوكيل كما يتم بقبول الصغيرة - و في 
رواية اذا لم يضمن الركيل البدل I‏ الطلاق كما لو کان الغلےع 

۹ می الاجذبي - وذکر الخصاف رح فى الحيل ان الاب اذا Ad‏ ابنته 1769 
الصغيرة على صداقها ان. علم الاب ان الخلع خير لها بان كانت لاتحسیی 
العشرة مع الزوج فخلعها علىى صداتها على قول مالک رح biw‏ الصداق 
عى. الزرج - فان قضى. القافي بذلک نفك قضاوہ - لانه قضئ في 


موضع الاجنپاد @ 


۱ وکذا الناجیل - فان اجل الي موت فلان اوالىي قدرم فاں تجب 1771 
البدل Ste!‏ و یبطل الجل - فان اجل. الى رقت stas‏ والدیاس 
صم الناجیل » 

۲ ذذا خالع الاب علي ابذه الصخیر لا پصی- لانه. تعلیق الطلاق‌بالقبول فلایصم 1772 
كما لايصم hall yo‏ - و يتوقف خلع الصغير على اجازة الب ٭ 


] ۳۷۱۳ [ 

۲ اذا طلق الرجل امرأتە ude-‏ جعل فى العدة . بعد الخلع بقع الطلق 1762 
ولا بحب المال ٭ 

۳ وکذا لو جعل الزرج مهرها Ul‏ فطلتپا تطليقة بثلسف مهرها و انیا 1763 

WU,‏ . کذلک بقع لس و سقط ثلث المهر و ترجع المرأة على 

زوجها بثلثي مهرها ٭ 

۴ رجل قال امرأنه خالعنک فقبلت یثع الطلاق و يبرأ الزرج عن المهر 1764 
الذي لها علیه - واں لم يكن لها علیہ مه ركان عليها رد ما ساق اليها 
من الصداق - كذا ذکر العاكم الشہید رح فى القرار من المختصر 

و الشیۓ الامام المعروف ؛خواهر زاده رح و به اخذ الشيخ امام ابو بكر 

محمد بی الفضل رح وهو یوید ما ذكرنا عن ابي پرسف رح ان 
الخلع لا يكون الا بعوض © 

۵ رجل ald‏ ابننه من زوجها ان كانت البفت كبيرة و ضمن الاب بدل 1765 
الخلع تم الخلع - لن الاجنبي لو فعل ذلك یتم الخلع فلاب اولى = فان 
. خالع الاب على صداقها رضمی تم الخلع ايضا - ثمينظر ای اجازت المرأة تصم 
اجازتها و يسقط المهر - و ان لم"جز كان صداقها على الزوج - و يرجع الزرج 
ءلی الاب بذلک بعكم الضمان ان كان الاب قال له خالغ على صداتها 
ای اجانت و ان لم تخر فعلي مقدار ذلك - و ان كانت البنت صغيرة 
فان ضمن الاب تم الخلع بقبوله و يكون صدانها على الزرج ثم يرجع الزوج 
على الاب - فان لم يضمن الاب لا يجب المال على الاب ولا على الصغيرة كما 
لوکانت كبيرة - وهل يقع الطلق - ان قبلت الصغيرة يقع كما لو کان الخلح 
مع الصغيرة فا قبل الاب ade‏ الخلع اختلف المشائغ رح في وقوع 
الطلق لاختلاف الرراية - و اأححيم انه يقع لان لسان الاب كلسانها ٭ 





] ۳۹۲ [ 


۲ الركيل بالخلع لا تخاب باليدل و يكو الجدل على المرأة ٭ 1759 
۰ رسول المرأة اذا قال للزرج طلقها او امسكها فقال gy!‏ لا امسكها و 1760 
اطلقها فقال الرسول ابرآنک عن جميع مالها ملیک فطلتها نطلقها الزرج 
ثم قالت اسرأة ما كفت وكلقه بالبراه و ادع الزوج انها قد امرأنہ 
بالبراء يقع الطلق و یکوں حق المرأة على زوجها - و ان لم يدع الزرج 
تركيل المرأة فهو ude‏ رجبين - ای کان الرسول قال للزوج ابرآنک عما لها 
ملیک ple‏ أن تظلقها فظاقھا على ذلک لم یکی الطلاق واقعا و یکوں 
حقها عليه - لان الطلق باابراه عى المهر WAKE‏ على اجازة المرأة فاذا 
لم جر لیقع الطلق - و آی کان الرسول قال للزوج طلقها و قد ابرأتک عن 

مهرها يقع الطلق و يكرى حقها على الزرج ٭ 

۱ وكيل المرأة بالخلع اذا قبل الخلع يتم الخلع ٠‏ و هل يطالمب الوکیل 1761 
بیدل الخلع فالمسئلة على وجبيى - ان gh‏ الوکیل ارسل البدل ارسالا بان 
قال للزرج اخلع امرأئف بالف درهم ار على هذه االف و اشار الى 
اآلف للمرأة كان اليدل على المرأة ولایظالب به الوكيل - و لى اضاف 
الرکیل البدل الى نفسه اضافة ملک او ضمای بان قال اخلع امرآتک 
على الفي هذه او على هذه الالف و اشار الی الف نفسه او على الفي 
ار قال على الف على اني ضامی كان البدل على الكيل لا یطالب 
به المرأة - و للوكيل ای يرجع على المرأة قبل AN‏ وبعدة - وان 
لم تھی المرأة Syl‏ بالضمان - خلف الرکیل بالفكاج می قبل الزرج 
اذا ضمی المهر للمرأة و لم يكن الضمای بامر المسوکل فانه لا يرجع 
على الموكل ٭ 
( من ) لا امسكيا ولا اطلقیا © ( من ) المبر» ( عون ) الف لنفسة » 





Lesi) 
و قالت المراة لم اخرج ذکرفی الكوادر و أن القرل قرول الزرج ز لم يقع‎ 
ای كان الزرج قال للمامور قل لها‎ gee الطلاق ۰ قالوا هذا الجواب‎ 
شیا فغال لها المامور ذلکس‎ Sill انت طالق ان لم تخرجي من‎ 
فيكو القول قوله‎ Ure ثم ادعی الزرج انها قد اخرجت من المنزل‎ 
فاسا اذا كان الزرج قال للمامير قل لرآتي انت‎ ٠ اه يذكز شرط الطلاق‎ 
فقبات‎ SUS شیا فقال لها الماضور‎ GL تخرجي می‎ ol طالق علیر‎ 
(یتبل فرله - لی في‎ Und ثم قال الزرج انبا قد اخرجت من الدنزل‎ 
هذا الرجه الطلق يتعلق بقبیل المرأة فا قبلت يقع الطلاق لحال‎ 
اخرجت من المفزل شیثا او لم تخرج - كما لو قال امرآنه انت طالق‎ 
على ان تعطيفي الفت درهم فقالت قبلت لطلق فى العال وان‎ 
لم تعط الفا - و كذا لوقال المرأته انت طالق على دخولک الدار فقبلت‎ 
على لتعليق الاتجاب بالقبول‎ ES و ان لم تدخل - لن‎ Steel تطلق‎ - 
© لا للتعليق بوجوب المقبول‎ 
1757 yds رجل قال لامرأته انت طالق بعد غد على الف درهم و دا‎ ۷ 
الف درهم و اليرم على الف درهم فقالكت قبلت فانھا تطلق قحال‎ 
۱ ٠ بالف و يقع الثائية و الثالثة في رقتہما بغير ججل‎ aah 
1758 مائة درهم ان تزوجتک یرما‎ de رجل قال لامرأة الیملکھا انت طالق‎ ۸ 
م الدهر فقالث المرأة قبات لیقع الطلق في قول ابي حفيفة رحده‎ 
الله تعالیی ول پلزمپا المال - و قال ابو يوسف رح هي‌طالق و المال‎ 
واچب - و لو انها قالت حیں تزرجها قبلت الطاق الذي جعلت الي‎ 
iiia بالف درهم بقع الطلق و یازمہسا المال فى قرل ابی‎ . 
۱ ۱ تعالی ٭‎ alll رجمه‎ 


[rie] 
مادامت فى العدة - لان نفقة العدة لم نكن حقا لها عند الخلم ٭‎ 

۴ قوم جاڙا الى رجل وزعموا ان امرأتة وکلنہم بالاختلاع فخالعها معهم عل 1754 
الف درهم ثم انها انكرت التركيل فان كان القوم ضمفوا المال للزرج یقع 
الطلاق و يلزمهم البدل - لانها لما انكرت التركيل بقي هذا خلع الفضواي 
و الفضولي اذا خاطب الزرج فى الخلع وضمن البدل يكون اصیلا فيقم _ 
الخلع بقبوله - و ان كان القوم لم یضمفوا بدل الخلع كان اأخلع موقوفا على 
اجازة المرأة و قبولها ولم یوجد - فان كان الزرج ادع انها وكلتهم كان الطلاق 
واقعا باقرارة و ا يجب المال - .هذا اذا خالعوا - وان باع الزرج منهم تطليقة 
بالغي درهم اختلفوا فيه - قال ابوالقاسم الصفار رح يقع الطلق . و یلزمہم 
المال و ان لم يضمنوا - لان لفظة الشراء لفظ ضمان لانه مبادلة - و قال 
ایور الباخي رح هذا و الخلع سواہ و هو الصحيم ٭ 

۵ رجل قال لغيرة طلق امرأني فخالعہا المامور ار طلقها بمهرها و نفقة 1755 

عدتها قال الفقيه ابو جعفر رح جوز كانت المرأة مدخوا بها او 
لمتكى - و قال ابوبكرن الاسكاف رح لا #جوز ولا يقع الطلاق و لم يفصل ہیں 
المدخولة و بين غير المدخولة - و عنه انه قال ان كانت مدخو بها 
لایجوز۔ و ان لم نکی مدخوا بها جار- و هكذا قال ابو القاسم الصفار ر ج 
و هو المختار - الى طاق غير المدخول بها يكر بائنا ناذا رضي الزرج 
بالابانة بغير بدل کان راضيا بها بالبدل بالطریق ahd‏ - اما فى 
المدخولة الطلاق بغير عرض لا يكن WY‏ ولا قاطعا TOU‏ فلا يكوى راضيا 
بالابانة فلا يذفذ علی اامر ه 

1756 شیا‎ JAN قال لغيرة طلق امرأتي على‎ Jey Ivas 
فطلقہا المامور ثم اختلفا فقال الزرح انها قد اخرجت شینا من المنزل‎ 


۳۵٩ [‏ ] 
فعلت اختلفرا فيه - قال بعضهم یصم ذلك - و قال بعضهم يصع اذا 
لم يقبل الزرج - و المخنار انه ای نوی الزرج النعقیق ل السرم يصع 
و الا فلا- لان هذا الكلام #حتمل السوم و يعتمل الحقیق و الظاهر انه 
سوم فاذا نوئ اللحقیق يصم و الا فلا - لانه اذا نوى التحقيق يصير كانه 
قال خلعت نفسک مفي بكذا فاني خلعنک فاذا قالت خلعت 
تم الخلع ٭ 

۰ امرأة قالت لزیجہا اخلعني على الف درهم فقال الزرج انت طالق 1750 
اختلفوا فيه - قال بعضهم کلم الزرج يكون جوابا و یتم الخلع. - و قال. 
بعضهم يقع الطلق ولا يكرى خلعا - و المختار ان dam‏ جرابا - لانه 
جواب ظاهرا - فان قال الزرج بعد ذلک لم اع به الجواب كان القول.. 
قوله و يقع الطلاق بغير شيرى - و كذا لوقالت المرأة لزرجها" اختلعت 
منک فقال لها طلقنک قال بعضهم هو جواب و يتم الخلع بينهما و قال 
بعضهم يقع واحدة رجعية -. و قال بعضهم يسأل الزوج عن BU‏ ان قال. 
نویت به الجواب كان جوابا - و فى المسئلة الولی يذبغي ان يسأل الزرج 
عن الثیة ایضا ٭ ۱ 

۰۱ مدخولة سألت طاتہا فقال الزوج ابرأيني عن کل حق لک علي 1751 
حنیی اطلقک فقالت قد ابرآنک عن كل حق يكون للنساء على الرجال 
فقال الزرج في فور لک طلقنک واحدة قالوا يقح واحدة بائنة - a)‏ 
طلقہا عوضا عى الابراء ظاهرا *' 

۲ امرأة اختلعت على مال بعد الدخول ثم زادت فى البدل بعد 1752 
الخلع ل9 یصم ٭ ۱ 

۲۳ امرأة: اخنلعت من زرجہا بكل حق لها عليه كانت لها النفقة 1753 





[ ۳۰۸ [ 

۴۹ ولو قالت طلقفی زاحدة بالف فقال انت جالق WU‏ طلقت UG‏ بغير 1746 
شيع في قرل ابي حفيفة رجمه اللهنمالی - و تال صاحیاه رح يقح 
ولحدة بالف و ثننان بغیر ph‏ ٭ ۱ ۱ 

1747 GE و لو قالت طلقني رلحد؟ يالف و قال لها الزرج انت طالق‎ ١ 
بالف‎ ٠ ان قبلیت دس‎ - Holl بالف يتقف ذلک على قھول‎ 

وان لم تقبل ليقع شيرى © 

۸ رجل قال ald‏ اختلعي ار اخلمي‌نفسک مني بالمهر و ففقة العدة 1748 
ثم قفا بالعربية yin‏ قالت اخقلیت منک بالبهر و نفقة العدة 
و ابرانگ صن المهر و نفقة العداة وهي لا تعلم معنى الكلام اختلفوا 
فيه - قال بحضہم أن قال الزوج بعد ما قالبی اختلعبث بالہر و نفقة 
الحدة و ابرانک فى المبر و نققة نفقة 'العدة اجزت ذلك ار قجلت ضع ااخلع 
فان لم يقل الزرج ذلك dal ewt‏ لك يبر الزوج عن المہر و نفقة 
ما مض - ل قزل :الزرج GN‏ اختلمي بالمهر و الذفقة تفویض او توکبل 
فلا پثبت بدن هلم البرژة ناذا قالت خلجت نفسي منک پالمیر 
والففقة کان ذلك ابقداء کلام می المرأة و الجهالة لا تمنع ذلك لان الچہالة 
ل تملع صحة اابراء كما ل تمنع وقوع الظلاق و العتاق و القدبیر بالعربية: 
وان كان ایعلم ee‏ فاذا قبل الزرج بعد :ذلك صم - و اي لم بقبل 
لیقع شيع - ر:قال بعضهم ل يصم الخلع را يبرأ.الزرج عن المهر و النفقة 
و ان قبل الزرج اذا لمتعلم المرأة gine‏ اللفظ - ل الخلع بمنزلة المعاوضة 
في جائب المرأة فا يصم بدزن العلم کالبیع و نحو ذلكب والهرأة هی 
المهر و الففقة Joša‏ الفسع و تبطل بالرد فلايكون بمفزلة الطلاق و العتاق ٭ 

۹ رجل قال لامرأنه خلمت نفسك مني بکذا فقالبی خلعت او قالت 1748 

] ۴٩ [ 


[rov] 
يقع الخلع هليه - وان لم یکی يقع بغیرشییی - ثم رجح عن هذا و قال‎ 
علیپا رد ما ساق می الصداق ولا سبيل له على الثمر - لان الاشارة لنت‎ 
لعدم المشار اليه فصار كما لو خالعہا على مال فيلزمها رد المهر - و في‎ 
فصل الولد لغبت الاشارة ایضا لعدم الولد - و بقيت تسمية ما فى البطن‎ 
» المال وغير المال‎ UL ball وما فى‎ 

۴۱ و لو اختلمت على هافي يدها من الدراهم يجوز - ثم ينظر ان 1741 
كانت في يدها ثلثة دراهم او اکثر کان له ذلک - و ان لم یکن في يدها 
دراهم كان عليها ثلثة دراهم كما لو خالعها على الدراهم وان كان في يدها 
درهم او درهمان يكمل BY‏ دراهم - و هف! بخلاف ما لو تزرج امرأة 
ude‏ دراهم فانه تمه يجب لها مهر المثل ٭ 

۲ و اں خالعپا على عبد ار ثوب فان گان معینا te‏ ۰ و یکون gyt‏ 1742 

. ذلك - وان لم يكن العبد معینا یسلعق عبدا وسظا - و فی الثوب . 
و oa!‏ يقع الطلق و يلزمها رد المهره ااه 

۴ رجل قال لامرأنة انت طالق WU‏ اذا اعطيتني الفا ارمتی اعطيتني 1748 
الفا فقبلت لا يقع الطلاق قبل الاعطاء - ران اعطت في ذاك المجلس 
او غيرة يقع الطلق - و لو قال اذت طالق أن اعطيتني الفا يتعلق الطلاق 
بالاعطاء فى المجلس *. ٠‏ 

عام امرأة قالت لزوجها و قد كان طلقها سنتیں طاقنی ملثا على ای اک 1744 
علي الف درهم فظلقها واحدة كان tale‏ کل الالف ٭ 

۵ امرأة قالت لزوجها طلقني واحدة بالف درهم و قال .لها الزرج 1745 
انت طالق واحدة و واحدة و واحدة يقع الثأمى - واجدة باالف و UU‏ 


بغير شيرى عفد الكل e‏ 








] ودس ] 
مى مهرها بجحل راصلا بجبة الخلع فيرجع عليها بنا قبضت ٠‏ ولا تبر 
المرأة بالخلع عما تبضت في قول ابي حفيفة رحمه الله تعالق - لاي 
بدل الخلع لم يسلم للزرج بعکم الجهالة فكان علیها رد منفعة البضع 
و قد عجزت عن ذلک بعکم الطلاق فکاں عليها رد قيمتها و هو المهر © 

1785 ale جميع ما تبضت‎ gyl خالع امرأنه على ان ترد على‎ Joy ٥ 
و کانت المرأة باعت ما قيضت منه ار رهبت می انسان ر دفعت‎ 
اليه حتى تعذر عليها رد ذلک على الزرج كا علیها قيمة المقبوض‎ 
می ذرات الامثال کان‎ oS لی كان المقجرض می ذرات القیم - و أن‎ 
© علیہا مثل ذلك‎ 

۹ رجل خلع امرآنه على عبدها ga‏ العبد كان عليها قيمة العبد 1786 
و كذا لو خالع امرأته ude‏ عبد الغير ولم جز صاحسب العبد ه 

۷۴۷ ولو خالعہا على ما في بیتہا من المتاع فان كان لها فيه مناع فللزرج 1737 
ذلك - و ان لم یکی كان عليها رد ما تبضت می المهر» 

۸ و ade lag!‏ ما في بينها من شين فان لم یکی فى البيت شییی 1738 
كاري الضاع Lil,‏ عفدنا بغير بدل ذكر الشيري بالالف و الام او بدونها - و کذا 
لو خالعپا على ما في بينها ر لیس فى البیت شيع e‏ 

۹ و لو اختلعت على ما في خیلها من الثمار جاز الخلع - و يكون له 1739 
ما على النخیل می ااثمار تل ذلک او کثر- 02 على الفخیل 
ثمار کان علیہا رد المهر © 

۰ و لو خلفها ude‏ ما یثمر خیلہا العام جار الخلع - و کاں ابو پوسف 1740 
رح اول یقول ان اثمرت فله ذلك - ولی لم تثمر جاز الخلح بغیرشییی - كما 
لو خالعها علوں ما في بطى جاريتها ار غفمہا ر ئمه ان کان فى البطی ولد 


ree [‏ [ 
البیت نانه بقع الخلع بغپرشییی - و کذا لوباع شیٹا بذیی له عليه و هو 
يعلم انه 3 دين له عليه ذكر الشين الامام المعررف بخواهر WY‏ رح انه 
یصے هذا aul‏ ٭ ۱ 

Jey ۲‏ تزرج امرأة ude‏ مهر مسمى ثم طلقها بائنة بعد الدخول ثم 1782 
لزرجہا انیا نهر آخر ثم الختلمت مفه على مهرها بری الزرج عن 
المهر الذي يكون فى الثکاح الثاني درن الول - و كذا لو قالت بالفارسية 
خویشٹی خريدم از تو بكابيى و بہمه حقہا که مر 2-2 فان 
الزرج لا يبرأ مى المهر الارل ٭ 

۳ اذا وهب من ززجها نصف الصداق ار اقل او اكثر ثم اختلعت 1733 
مفه بمال plae‏ قبل الدخول بها كان للزرج بدل الخلع رلا يرجع 
احدهما على صاحبه بشهیی في قول ابي حثيغة رحمه الله تعالیی - و Bde‏ 
قول صاحبيه رح الخلع في حکم المهر: بمذزلة الطلاق - ولو وههمت 
نصف الصداق قبل القبض ثم طلقہا قبل الدخول بها 7 يرجع احدھعا 
على صاحبه بشییی فكذلكف فى الخلع - وان كانت المرأة قبصی 
مهرها ثم رهبت النصف من الزوج و دفعت اليه ثم طلقہا قيل 
الدخرل بها رجع الزرج عليها بنصف المهر فكذلى فى الخلع برجع 
tle‏ بنصف المهر ٭ 

۴ و لو تزوج امرأة على الف درهم ثم وهبمك نصف المهو او اقل او اكثر .1784 
و قبضت الباقي ثم اختلعت منه بمال مجپول كما او اختلعت بثوب 
ار حيوانى فى الذمة جاز الخلع - و يرجع الزرج lal‏ ہما قبضمت من 
بقية مهرها و يرجع by‏ وهبمی - ان بدل الخلع اذا کان IE‏ کان 
الواجمب عليها بحکم الخلع رد المهر فما رصل الى الزرج بسبمیه الهبة 








[ ۳۵۴ ] 
الوجه الرل - و في Bly‏ يتم الخلع بالف درهم و ان لم يقل الزرج اجزت 
و هو الصديم - و الوجة الثالمی ای يقول لها اخلعی نفسک و لم يزد 
عليه فقالت اختلعت ذكر فى المفتقئ عن ابي یوسفے رح انه ( يكون 
خلعا - و کذلک لوقال لغیرۃ اخلع امرأني ليس له ان يخلعيا ال 
بمال - الی الخلع غالبا یکوں بعوض - و رول اب سماغة .عن “عمد رح 
انه اذا قال لها اخلعي نفسک فقالت خلعت يقع طاق بائی بغير 
بدل كانه قال لها ابيني نفسک ‏ وبه. اخذ اثر المشائع رح - و ای 
كان الخطاب می قبل المرأة فقالت اخلعني ار بارئني فقال الزر ج 
فعلت فهذ! و ما لو كان الخطاب می قبل الزرج فى الوجوة سواء » ' 
۷۰ رجل خلع امرأتة بمالها عليه می المهر ثم ظهر انه لم یکی لها عليه 1780 
شیئ کای علیہا رد المهر كما لوباع Unt‏ بديى له عليه ثم تصادقا. ان 
لادیں له کان البيع بمثل ذلك الدیی في ذمة المشتری - و كما لو قال 
خلعتک على عبدك الذى في يدي ار على: مناعک الذى في يدي 
ثم ظهر آنه لم يكن لها في يذة شییی كان الخلع بمهرها - ان کان المهر على 
الزرج یسقط - و ان كانت قبضت مهرها می الزرج ردت على الزرج 
ما قبضت ٭ ۱ | 
Jy ۱‏ خلعبا على مهرها ار طلقہا تطليقة بمهرها النی: علیه.1731 

فقبلت و الزرج يعلم انه ل مهر لها عليه يقح نطليقة بائنة بغير شيىع 
فی الخلع - و فی‌الطلق بمهرها نقع نطليقة رجعية - لن الزرج اذا کاس يعلم 
ail‏ 3 مہو لها عليه كان قاصدا ايقاع الطلاق فيقع الطلاق بغير بدل كما لو 
خالعہا علوي خمر ار خحزير او بشیی لا قيمة له - وكما لو خالع امرانه على 
مالہا في هذا البیت می المتاع ر الزوج يعلم انه لیس لها متاع فى 


[ror] 
تمام المد؟ فلا رجوع لي غلیک < و جفس هذه المسئلة * رس‎ 
e علوی حدة آن شاء الله تعالین ٭‎ 

1725 رجل قال لامرأئه ان دخلت الدار فقد خالعنک على الف فدخلت‎ ٥ 
الدخول - ای اآخلع مرن‎ dhe الدار يقع الطلاق بألف: يريد به اذا قبلت‎ 
B ۰ قبل الززج یمین غیصے تعلیقۂ بالشرط‎ 

۵۹ امرأة قالت لزرجپا اختلعت منک بکذا pads yey‏ کرباسا Jas?‏ 1726 
ينسم و هو تخاصب- الم قال خلعت قالوا ان لم يطل فهو جواب - لان 
المجلس لا یتبدل بقلیل عمل کان فيه oy:‏ 00 
فلا يكون جرابا © ۱ 

۷ رجل قال لامرأته خلعتک فقالت — بائن - و 138 }1727-13 
لم تقبل المرأة ‏ لان الطلاق يقع بقول الرجل خلعنگ - فان قال الزرج 
بعد ذلك لم انوبه الطلاق كان القول قوله: اذا لم ین ذلک ني حال 
مذاكرة الطلاق * 

۳۸ ولوقال خلعضک على كذا و سمیی مالا معلوما" لا یئم الطلق ما 1728 
لمتقبل - كما لو قال لها طلقنک عل الف درهم لم يقع الطلاق ما لم 27 
فان قال الزوج بعد قبرل المرأة لم انوبة الطلاق لا يصدة و وار 
العرض دليل على نية الطلاق ظاهرا ٭ ْ 

۱۷۳۹ و لو قال لها اخلعي نفسک ار قال اخنلعي Hs‏ عل رجي AU‏ 1729 
احدها ان يقولاخلعي نفسک. بمال ولم یقدر فقالت خلعت نفسی‌بالت 
درهم ففي‌هذا الوجۂ لیقع الطلاق مالم يقل الزرجاجزت : لی جهالة Jal‏ 
تمفع dere‏ النوكيل - و الثاني ان يقول لها اخلعي نفسک بالف درهم 
فقالت خلعت في رراية ل یتم الخلع ما لم يقل الزرج:اجزت كما نی 





[ror [ 

۹ و کذا لو تزوج امرأة على الف درهم و لم يدخل بها و لم يقبض المرأة 1719 
شيا gia‏ خالعها ude‏ الف درهم قال ابو حذیفة رحمة الله تعالىى 
يلزمها الف و ل شییی لیا - و قال ابو يرصف و حمد رح تعطيه خمسائة 
و تصير خمسمائة می البدل قصاصا بخمسمائة می المهر» 

۰ و ان كان الخلع Bal)‏ البیع , و سد رح 1720 
الجواب فيه كالجواب فى الخلع - و اختلف المشائخ رح فيه على قول 
ابي حنيفة رحمه alll‏ تعالىى - قال بعضهم الجواب فيه tole‏ کالجراب 
فى الخلح - و قال بعضهم الخلع بلفظ الببع ر الشراء عفد ابي حفينة 
رحمة الله used‏ 3 يرجب البراءة عى المهر الا بذكر المهر کماهو مذهبیدا 
و هو الصحيم ٠‏ 

۱ و فیما اذا كان الخلع بلفظ الخلع هل پئع البراءة ع دی آخر غير 1721 
المهر - عفد ابي حذيفة رحمه الله تعالىى ليقع البراءة في ظاهر الرواية 
و هو الصحيم + 

۲ ول يقع البراءة عى ففقة العدة فى الخلع و المباراة والطلاق Je:‏ 1722 
الا بالشرط في قولهم © 

۲۳ و کذا لا يقع البراءة عن نفقة الولد و الرضام می غير شرط - و ای شرط 1723 
الجراءة عن ذلك فان وقت CUI‏ وقتا جار و الا فلا » 

۳۴ و اذا جازت الجراءة عند بیاں الوقت و الشرط فای مات الولد قبل تمام 1724 
المدة oh‏ للزرج ای برجم علیها Rast‏ الاجر الي تمام المدة - فا اراد 
المرأة لی 3 يكوى ale‏ حق الرجوم قالوا الحبلة في ذلك ای يقيل E‏ 
خالعنک علوي اني بر مىنفقة الولد الى سثتیں - نا مات الوله قبل 


] ۳۵۱ [ 

صاحبیه رحمھما الله تعالیی پسقط عذه مائة درهم و ترجع المرأة عليه 
بنسعمائة - و ان لم تکی المرأة مد‌خولة فان کان المهر مقذوضا زجع الزرج 
علیها بعشر نصف المهر و ذلك خمسوي ۰ WJ‏ مهرها عند الطلاق 
قبل الدخول نصف المهر نیرجع عایها بعشر نصف المهر و يسلم لها 
الباقي - و عند ماحبیه رح يرجح علیها #خمسين لما قلنا - و يرجح 
Lay!‏ بخمسمائة بسبب الطلاق قبل الدخول - راں لم يكن المهر 
مقبوضا برأ الزرج عن جميع مهرها في قول ابي حفيفة رحمه الله تعالعی 
die y‏ صاحبيه رح سقط عن الزرج خمممائة بسب الطلاق قبل الدخول 

و خمسوی JAN phat‏ - و ترجع عليه باربعماثة ر خمسين ٭ 

۷ و ان كان الخلع Bal‏ المباراة فالجواب عند ابي حفيفة رهمه الله 1717 
تعالن ما GS‏ فى الخلع عفده - و عفد محمد رح الجراب فيه ايضا 
ما ذكرنا فى الخلع عفدة - و عفد ابي یوسف رح الجواب فی المباراة 
ما ذكرنا فى الخلع عفد ابي حنيفة رحمه الله تعالئ ٭ 

۸ فان طلقها بمال او بمهرها عند ابي یوسف و محمد رح الجواب فيه 1718 
كالجراب فى الخاع عندهما - و عن ابي حنيفة رح فيه روايتانى - ني 
رواية الجواب فيه ما ذكرنا فى الخلح عندہ - و في رراية الجواب فيه ما 
قلنا لبي يوسف و ”عمد رح وهو الصعیم ۔ حت لو طلق امرأته قبل 
الدخول بها على الف درهم و مهرها على الزرج ثلثة آلف درهم سقط 
الف و خمسمائة بالطلاق قبل الدخول و بقي الف وخمسمائة - و للزرج 
عليها بعکم البدل الف درهم فيصير الف قصاما بالالف و يبقئ لها 
عليه خمسمائة و لايسقط ذلك e‏ 





( م ن ) ما ذکرفی الغلع » 








] ۳۵۰ [ 

۴ ثم الخلع قد یکوی بلفظ الخلع و قد يكون بلفظ البیع و الشراء و قد يكون 1714 
بالفارسية - فان کان الخلع بلفظ الخلع فان خالعپا على مال معلرم ولم یذکر 
المهر فقبلت المرأة ‏ يلزمها البدل - :و اما حکم المهر فان كانت المرأة 
مدخرلة و قد قبضت المهر يلزمها البدل و ایرجع احدهما على صاجبه 
بهیی في قولہم - و ان لم نكى المرأة مدخولة و قد قبضت مهرها 
عفد ابي حنيفة زحیه الله تمالیی يرجع الزرج Gale‏ بالبدل لا غير 
و عند صاحبيه رح يرجع الززج Cole‏ باجدل و نصف المهسر 
وان لم يكن sell‏ مقبرضا عند اني حفیفة رحمه الله تعالوی لا ترجع 
المرأة عليه بشبی من المهر- و عفد صاحبيه رح ترجع المرأة عليه 
acl wil‏ ۱ 

1715 و ان خالعها على مهرها فان کالت المراة مدخولة و قد قبضت‎ ٥ 
رجع الزرج علیها بمهرها - و أن لم يكن المهر مقبوضا سقط عن‎ We 
الزرج جميع المهر" و لايتبع احدهما صاحبه بشيرى - و ان لم تكى المرأًة‎ 
tele مدخولة فان كانت قبضت مرها و هو الف رجع الزرج‎ 
فى الس سان بالالف - و فى القياس يرجع علیها بالف و خمسمائة‎ 
الف بععم البدل و خمسمائة بالطلق قبل الدخول - وان .لم تكن‎ 
بخمسمائة - و فى‎ lale قيضت مهرها فی القياس يرجع الزوج‎ 
. » يسقط المهر عن الزرج ول يرجع عليها بشیی‎ gasket 

۲ وان خالعها على بعض مهرها بای خالعها علق عشر مهرها و مهرها 1716 
الف ان کات المرأة مدخولة و المهر مقبرض رجع الزرج عليها بماثة 
درهم و يسلم لها الباقي في قولهم - ران لم يكن المهر مقبوضا سقط 
عن الزرج كل المهر في قول ابي حذيفة رحمه الله تعالی - و في قول 

] ۴۵ [ 


[ ۳۳۶۹ ] 
ای اعتقهما جميعا - و يسعى کل daly‏ مهما في نصف قيمته » 
۱ الركيل بالعقاق اذا اقر انه اعنقه امس وكذبه الموکل لایقبل قول 1711 
الرکیل - انه اقر بالاعناق بعد خروجه عى الركالة - و كذا الركيل بالطلق © 


باب الخلع 

۲ الخلع و الطاق بمال بمفزلة اليميى في جانب الزرج - و کذا العنق 1712 
بمال في جانب idyll‏ - وهو معارضة في جانب المرأة و العبد 
فیراعیی احکام اليمينى في جانب الزرج - حت لو تال خالعنک على 
کذا ثم رجع قبل قبول المرأة يصع رجوعه - و کذا لوقام الزرج قبل 
قبول المرأة صم قبولها - و يصع کامه و ان كانت المرأة غائبة - و اذا بلغها 
الخبر كان لها خبار القبول في مجلسها - و کذ! لوقال الزرج اذا جاو 
غد فقد خالعتها على الف - ار قال اذا قدم فان فقد خالعتہا على الف 
يصع و يكون القبول الى المرأة بعد مجیی الغد و القدوم في مجلسها 
و لوشرط الخيار فى الخلع لا يصع شرط الخیار می جانب الزوج كما لايصم 
فى الیمییی من كل رجه ٭ 

۳ و یراع احكام المعارضات في جانب المرأة و العبد حتى لو ابتدأت 1713 
المرأة بالخلع ثم رجعت قبل قبول الزرج صم رجومہا علم الزرج برجومها 
او لم يعلم - ويبطل کلامہا بقيام احدهما ايهما قام - ولا يصم كلام المرأة عند 
غيبة الزرج اذا لم يقبل احد - و کلم المرأة و العید لايقبل التعليق 
و الاضافة - و لو اختلعت و شرطت الخيار لنفسها صم شرطها في قول 
ابي حفیفة رحمه الله تعالى - و قال صاحباه رح لايصم ٭ 





( + ن ) يصع رجوعها ہ 


t ۳۴۸ [ 

مى طلاق الوکیل - ان الٹرکیل اذا كان قبل طلاق الزرج يكون تركيلا بطلاق 
یوجب المال فاذا طلقا الموكل بالف بعد التركيل لا يتصور طاق بوجب 
المال فینعزل الوكيل ضرورة - اما اذا وكل زجلا ليطلق المبانة بالف فانما 
وکله بطاق يذكر فيه العرض ل بطلاق پوجب العوض = لن الزرج لا یملک 
ذلك وقت التكيل فاذا اتی الوکیل بما امر به يقع - كما لو وکل رجلا 
ببيع عبده فجن الركيل Uia‏ يعقل فيه البيع و الشراء ثم باع الوكيل 
لا ینفذ بيعه - و لو وكل رجلا مجنونا بہذہ الصفة ببيع عبده ثم باع الوكيل 
ففف بيعه - انه اذا لم یکی مجنونا رقت التركيل كان التركيل ببيع یکوں 
العبدة فيه على الوئیل - و بعد ما جى الوكيل لو نفذ بيعه كانت 
العهد؛ فيه على المرکل فلا ينف - اما اذا كان الركيل مچفونا رقت 
التوكيل فلما وكل ببيع يكو العهدة فيه على الموکل - فاذا اتی بذاک 

da‏ بيعة على الموكل ٭ 


۲۷ رجل وكل غيرة بالطلق ار العناق فوکل الوکیل رجلا آخر فطلق الثاني 1707 


و الارل حاضر ار عالب لا اجوز » 


۷۸ و کیا لو وکل رجا tbl‏ او العناق فطلقہسا اجنبي فاجاز الوکیل 1708 


ذلك ل جوز » 


۹ء و في الخلع و النكاح اذا US,‏ الركيل غيرة نفعل الثاني حضرة J)‏ 1709 


او فعل اجنبی فاجاز الركيل جار ٭ 


| ۷ ۱ و ع ”عمد رح في wiley‏ لکل daly‏ منہما عجن فوکل کل ds},‏ 1710 


می الموليين رجلا Gad‏ عبدة نقال الوکیل 70ء 090 الوکیل 
قبل البيان قال في القياس أن لا یعتق dal,‏ منپما - و كني ene‏ 
( عن ) ولكن إستحسن ٭ 


[rev] 

۰ اذا وکل رجلین بالطلق كان لکل dal,‏ مذہما Gaj‏ اذا e‏ یکی 1700 
الطاق بمال ٭ 

۲۱ و لو وکلہما بالطلاق و قال ایطلقها احذكما بدرن صاحبه نطلقها Lada‏ .1701 
ثم طلق الآخر ار طلق احدهما و اجاز الخر لیقع شيع ٭ 

۲ و لو وکلہما GIL‏ بمال ایتفرد به احدهما - و کذلگ فى J Pal‏ 1702 
کانا رکیلییی مى قبل الزرج او من قبل المرأة ٭ ۱ 
۳ ر لوقال لرجلیی طلقاها جمیعا UW‏ فطلقہا احدهما واحدة ثم طلفها 1703 

الآخر تطلیقنیی لیقع شیی حت buigt‏ عل الثمف ۰ . 

۱۷۰۴ الوکیل بالطئق اذا لم یکی بمال لایفعزل بطلاق الموکل طلفها الموکل 1704 
Listy‏ او رجعیا و یکوں للوکیل ان یطلقبا بعد ذلك مادامت في العدة 
و اذا انقضت عدنها يفعزل حنیی لو تزوجها الموكل بعد انقضاء العدة 
ثم طلقها الوئیل لیقع شيع — الموكل قبل انقضاء العدة ثم 
طلقها الركيل یقغ ٭ 

۵ رجل قال لغيرة طلق امرأتي نطليفة بالف درهم ثم طلقها الزرج بالف 1705 
درهم فقبلت طلقت واحدة بالف درهم و كان ذلک غزلا للرکیل علم 
الركيل بطلاق الموکل اولم يعلم حتئ لو تزوجها الموکل بعد طلاقه ثم طلقها 
الوكيل تطليقة بالف فقبلت لا يقع شيى - لانه انعزل بطلاق الموكل * 

۱۷۰4 رجل طلق امرأته نطليقة بائنة ثم قال لغيرة طلقها بالف فلم يطلقها 1706 
الوكيل حقین تزرجها الزرج فى العدة ثم طلقها الوكيل بالف فقبلت 
طاقت بالف - و ان لم يتزوجها الزرج قبل طاق الوكيل فطلقها ااركيل 
فی العدة واحدة بالف خقيات يقع عليها نطليقة بغير شييي - بخلاف ما اذا 
Us,‏ بطلاتها بالف ثم طلقها الزرج بالف ثم طلقها الركيل بالف لا يقع شيع 














rey [‏ ] 
الركيل - ول بقع به الطلق. ولا للعال وا اذا حاست و طهرت ٠‏ أن 
الوكيل لا یملک الاضافة - فان لرجل اذا قال لغیره طلق امرأني اذا 
حافت و طهرت فقال الكيل اذا حضت و طهرت فانت طالق كان باطلا 
و كذا لو قال لغیره طلق امرأني غدا فقال لها الرکیل انت طالق غدا كان 
باطة - و کذا لو قال طلق امرأتي فقال لها الوكيل انت طالق اذا دخلت 
الدار فد خلت ل يقح apt‏ ۰ 

۶۸ ولو قال sp‏ طلق امرأني ثلثا للسئة .فقال لها الوكيل في طهر 1698 
لم نجامعھا فيه انت طالق تلثا للسذة يقع Jal‏ واحدة و یبطل الباتي 
و قيل ude‏ قياس قول ابي حفيفة رحمه الله sll‏ ينبفي أن 9 يقع 
شیی - لانه مامور بايقاع الولحدة في كل طهر و عنده المامير بالواحدة 
اذا ارقع الثلمى ل بقع شيى - polly‏ انه يقح واحدة في كل طهر بلا خلاف 
الى عند ابي حنيفة رحمه الله تعالىي يعتبر الموافقة می حيري اللفظ 
فان الرجل اذا قال sal‏ طلق امرأتي ثلثا فطلقها الفا ا يصم و كذا 
لو قال لغيرة طلق امرأني نصف تطليقة فطلقها الركيل تطليقة لا يقع 
شيرى lin,‏ وجدت المرافقة مى حیہف Ball‏ فيقع واحدة ٭ 

۹ رجل قال لغيرة طلق امرأتي WU‏ للسفة بالف فقال لها الوكيل في 1699 
رقت السنة انت طالق ثلثا للسنة بالف فقبلتف يقع واحدة wi:‏ 
االف - فان طلقها الوکیل فى الطهر الثاني نطليقة بثلك الالف فقبلت 
بقع اخروی بغیر شی - و كذا لو طلقها الثالثة فى الطهر الثالمف - و لو 
طلقها الوكيل ارا تطليقة بثلمى الالف ثم تزوجها الزرج ثم طلقہا الركيل 
تطليقة اخریي بثلمى الالف يقع الثانية بثلثك االف - و كذا الثالثة 


على هذا الرجه ٭ 





] ree [ 

امرها بیدک و طلقها كان الثاني غير الول - لان الوار للعطف - فاما حرف 
الغاء يون في هذا الموضع لبیان السبب فلا تملك الا واحدة - و اذا ذکر 
برف الوار فطلقها الوكيل فى المجلس تبيى بتطليقتين - لی الواقع 
بعکم yall‏ يكون بائنا ناذا کان احدهما WL‏ كان الآخربائذا ضرررة انه 
ل يملك الرجعة - و اي طلقها الوكيل بعد القيام عى المجلس ينع واحدة 
رجعية - لان النفويض بطل بالقیام ‏ المجلس و بقي التوكيل بصریم 

الطلاق - و کذا لو قال امرها بیدگ و طلقها e‏ 

۴ و لو قال طلقها و ابنها او قال ابفها و طلقها في المجلس ار في غيرة 1694 
يقع تطليقناں - لانه als,‏ بشیئیی بلابانة و الطلاق و النکیل لا يبطل 
بالقیام yo‏ المجلس giai‏ طلتان ٭ 

8 رجل فوض طلاق امرأته الى صبي قال فى الاصل انكانممى يعبر بجوز» 1695 
۷۹ ولو Gib Jaa‏ امرأتة بهد رجل فجن المجعول اليه وطاق قال sæ‏ 1696 
رح ان کان ایعقل ما يقول لايقع طلاقه - ولو جن الموکل بالطلق ان 
جن ساعة ثم افاق الوکیل على AU,‏ - و لوجن زمانا دائما بطلت 
وكالته - و ذكر ابن سماعة عى “حمد رح انه قدر الدائم ارلا بیوم ثم رجع 
و قال bet ye ol‏ #خرج - وان جن دون ذلک ett‏ - ثم رجع 
و قال ال خرج ua‏ #جى سنة - و ابو حخيفة رحمه الله تعالوي لم يقدر 

» رقنا‎ A 

۷ رجل قال لغيرة طلق امرأتي تطليقة للسنة فقال لها الوکیل انت طالق 1697 
للسنة ان كانت المرأة في طبر لم #جامعها فيه ولا في حیضها طلفت 
واحدة - و ان كانت حائضا او كانت في طهر جامعپا فيه بطل کلم 


( ۲ ی ) في هذه المواضع » ( عن ) في ذلك » 











[ ۳۴۴ ] 
فى UES‏ “حت الوكالة ر بطل الخیار ٭ 

۹ رجل له اربع نسوة فقال لغيرة طلق امرآتي نطلق الرکیل احدی نسائه 1689 
بغیر عينها او قال طلقت امرآنک جاز - و يكون البيان الى الزر ج لا الى 
الوکیل - و كذا لو طلق الوکبل احدی نسائه بعینپا جار - فان قال الزوچ 
of‏ اع هذا لا یقبل قوله - و هو كما لو قال لغیره بع عبدا مي عبيدي 
قیاع الوکیل عبدا Altes‏ می عییده جاز - فان قال الموكل لم ا هذا 
لم Jaks‏ قوله ٭ 

۱۷۹۰ رجل تال لغيرة امر امرأني بيد فطلقها JG‏ لها المامور فى المجلس 1690 
انت طالق او قال طلقنک نقع تطليقة بائفة الا اذا نوي الزرج ثلثا 
فثلمی - و کذا لو قال الرجل لغیره طلق. امرآني و امرها بیدک و هفا 
و الول سواء ٭ 

۲ و لوقال لغيرة امر امرأني بیدک في تطليقة ار بتطليقة نطلقها نطاتہا 1691 
المامور فى المجلس یقح راحدة رجعية - رکذا لو قال لغيرة طلق 
امرآتي فقد جعلت ذلك الیک فهو تفويض یقتصر على المجلس - و 
اذا طلقها فى المجلس يقع واحدة رجعية - و كذا لو قال جعلت الیک 
طلاقها فطلقھا بقنصر على المجلس و یکوی رجعيا » 

۲ ولو قال لغيرة طلق امرأئي فابئها ار قال ابننها نطلقها فهو تركيل لیقتصر 1692 
على المجلس - و لزرج ان يرجع عنه - و اذا طلقها الوكيل يقح نطليقة 
بائفة - و لیس لهذا الوكيل ان يوقع اكثر می واجدة ٭ 

۳ و لو قال لغيرة طلق امرأني وقد جعلت امرها بیدک ار قال جعلت 1693 


( م ن ) فقال لها المامور فى ١أ+جلس‏ انت طالق تقع تطليقة بائنة و كذا لو قال قد 
طلقتك تقعتطليقة بائ الا اذا اة * ( ن ) da‏ قال لغيرة ٭( عبن ) لهذا الرجل e‏ 








۱ ] ۲۴۳ [ 

۳ رجل قال لغیره اذا تزرجت BM‏ فطلقها و تزرجها كان للركيل ان یطلقها 1683 
لا تعلیق الركالة بالشرط جائز ٭ 

۴ و لو وكل LSE‏ بطلق امرآنه فطلقها الوكيل قبل ان يعلم بالوكالة فطاقه 1684 
باطل - لن الوكالة 9 تثبت قبل العلم ٭ 

۵ رجل وکل رجلا بطلق امرأته فرد الرکیل ثم طلقها ایقع طلاقه - و ان 1685 
سکت الوکیل ولم پقبل و لم يرد yim‏ طلق الركيل یقع طاته إستسسانا @ 

۹ رجل قال لغيرة انت hs,‏ في طلاق امرأني ان شاءت ار هوبت ار 1686 
ارادت لم یکی وكيلا حنیی نشاء المرأة في مجلسها - انه علق التركيل 
بمشيتها فيقنصر عاوی مجلس العلم - كما لو علق الطلق بمشيتها - و اذا 
شادت فى المجلس يصير وكيلا - و ان قام الوكيل عن المجلس قبل ان 
تطلق تبطل الركالة - و قال بعض العلماء رح لا تیطل ٠‏ لن المعلق 
بالشرط عند وجود الشرط کالمرسل فیصیر كانه قال. بعد مشیئتھا انت 
ركياي في طلقها فلا یقتصر على *جلس - قالوا الصحيم جواب الکتاب 
لان ثبوت الوكالة بالطلاق sly‏ على ما فوض اليها من المشيئة و مشیننها 
تقنصر على المجاس فكذلك الوكالة ٭ 

۷ ولو قال لغيرة انت وكيلي في طاق امرأنتي اں شنت فشاء فى 1687 
المجلس فهو جائز - و ان قام الوكيل عى المجلس قبل ان يشاء بطل 
التركيل - الى تعليق الركالة بالمشيئة يكون تمليكا باعلیق الطلق بالمشيئة ٭ 

۸ رجل قال tad‏ انت وكيلي في طلق امرأتي على اني بالخيار WY‏ 1688 
ايام جازت الوكالة و بطل الخيار - و كذا لو شرط الخيار لغيرة فى الوكالة 
جازت الوكالة و بطل الخيار - و كذا لووكل بما سوى الطلق و شرط الخيار 


( م ن ) فنژوجها + ( م ن ) کتعلیق الطلاق > 


] ۳۴۲ [ 

عى جمیع الوالات يفعزل و یفصرف ذلك الى المعلق و المفجز- و تال 
بعضهم يقول عزلنک كما رکلنک - وقال بعضهم يقول رجعت we‏ 
الوكالات المعلقه و عزلنک عن الوکالات المطلقة e‏ 

۹ مبتينة رکلت زوجها المطلق ليراجعها بنکاح جديد فقال الوكيل 1679 
بمحضر می الشهود فلانه را باز آورد بمائة ديفار قال ابو القاسم الصفار رح 
يصع TÉ‏ - قال و قوله باز آورد و قوله باز آوردم سواء © 

۰ رجل ركل رجا بطق aphal‏ نطلق احدلهما طلقت ۰ لنه انی 1680 
ببعض ما آمر به o‏ 

Jay ۹۱‏ وکل رجلا لیطلق امرآنه للسنة فطلقها في غير رقت السفة 1681 
J‏ يقع للحال ولا اذا جاء وقت السنة - ولا خرج عى الوالة yie‏ 
لو طلقها بعد ذلک في رقت السنة يقع الطلاق ٭ ۱ 

۴ رچل رکل رجا بطلق امرأته ثم طلقها الموكل بائنا او رجعیا ثم طلقہا 1682 
الوكيل فطلق الركيل راقع ما دامت فى العدة - و ا يفعزل بابانة الموكل 
اذا لم يکي طلق الوکیل بمال - فان لم يطلقها الوكيل حنیي تزرجپا الموکل 
قبل انتضاء العدة ثم طلقها الركيل يقع طاقه علیپا - فان كاي الموکل 
تزرجہا بعد انقضاء العدة ثم طلقها الرکیل لايقع طلاق الوكيل - و كذا لو 
ارتد الزرج او المرأة و العياذ بالله ثم طلقها الوكيل فطلق الوكيل راقع 
ما دامت فى العدة - و ان لحق الموكل بدار العرب مرتدا وقضى 
القامي بلعاقه بطلت الوكالة حت لوعاد مسلما وتزرجها ثم 
طلقها الوکیل لیقع طلاق لوکبل - و لو ارتد الوکیل و العیاذ بالله کان على 
الوكالة و ان لحق بدار العرب ال ای يقضي القاضي بلعاته - لان shad‏ 
القافي باللعاق بمفزلة الموت ۰ 

[re] 





[ ۳۴۱ ] 
لنه اخرج الكلام جوابا في خطاب اامر و الجواب يتضمن اعادة ما 
فى السوال » 

۰۹ رجل قال لنیره طاق امرأني هذه او اعنق عبدي هذا ار دبرہ فقبل 1676 
الوکیل و غاب الموکل ‏ #جبر الوکیل على الطلق و العناق و غيرة MM‏ 
في فصل ey‏ قال لغيرة ادنع هذا الثوب الى فان نانه بجبر المامور 
de‏ دفع الثوب - WI‏ فى الثرب و الشییی المعیں ؛جوز ان یکوی الثوب 
امانة عند الآمر فیجب عليه تسليم الامانة - اما فى الطلق و العتاق 
وغير ذلك انما امرة بالنصرف في ملک اآمر و ليس على ابر 
ايقاع الطلق و العتاق فلا يقع على الوکیل ٭ 

۷ رجل اراد السغر فوكل رجلا بطلق امرأته ثم عزله بغير معضر می 1677 
المرأة "ان لم يكن التوكيل بطلب المرأة صم عزله - وان کان بطلب 
المرأة قال بعضيم ایملک عزله الا بمحضر مفہا۔ كما لو وكل رجلا بالخصومة 
بطلب الخصم فانه I‏ یملک العزل pi‏ محضر من الخصم - و قال 
الشيع الامام شمس الئمة السرخسي رح الصحيم انه يملى . عزل 
الوکیل بالطلق و ان كان بطلب المرأة - لن الطلاق ( جب علي الزرج 
بطلب الم - فیملک الزرج اخراج الوكيل عن الوكالة ٭ 

۸ ولو وکل رجلا بالطلق و قال كلما عزلنک فانت ركيلي تال بعضهم 1678 
(یصم هذا التركيل - لی فيه تغير حكم الشرع وهو الزام ما لیس بلازم 
و قال بعضهم يصع التركيل ولا یملک عزله - لانه كلما يعزله يتجدد الوكالة 
و قال الشیز الامام شس RSI‏ السرخي رح الصحيم انه یملک العزل 
ثم اختلفوا في طريق العزل قال الشیۓ اامام هذا رح اذا قال عزلنک 

















[ ۳۴۰ ( 

Jay ۴‏ قال aod‏ امرق بيدكف في هذ السفة ثم طلثها زوجها واحدة 1672 
قبل الدخول بها ثم تزرجها في تاک السئة ذکر المرخي رح ان المر 
يمن بيدها في نلف السنة في قرل ابي حفیفة رحمه الله Slat‏ ٭ 

۴ رجل وکل رجلا بطلق امرأنه فطلقها الوكيل في سکره اختلفوا فيه - قال 1673 
بعضہسم 9 يقح الطلاق كما لو وكل رجلا بالطلاق فجي الركيل و طلق 
و الصحيم انه بقع الطلاق ٭ 

۴ رجل قال لاخر SiS,‏ فى جمیع اموري فطلق الركيل امرأته اختلفوا 1674 
فيه - و الصعیم انه لا يقح - و فى الفتاري للفقيه ابي جعفرر خ Jes‏ 
قال said‏ وکلنک في جميع اموري و اقمنگ مقام نفسي لم تكى BEN‏ 
عامة - فاں کان امر الرجل مختلفا ليست له صفاعة معروفة فالوكالة 
باطلة - و ان كان الحوكل اجرا یفصرف الذرکیل الى النچارة - قال رح 
و لوقال رکلنک في جميع اموري التي يجوز بها التركيل كانت الوكالة 
عامة فى البياعات و الأجارات و الانكحة و کل شيى - و عن محمد رح 
لوقال هو وكياي في كل شيع ple‏ صفعتہ كان WS,‏ فى البیاعات و 
الهبات و الاجارات - و عي ابي kaia‏ رحمه الله تعالیی انه یکوں وكيا 
فى المعارضات دون الهبة و العقاق - و قال مولانا رضي الله عنه و هذا كله 
اذا لم یکی في حال مذاكرة الطالق ۔ فان کان في حال مذاكرة الطالق یکون 
by,‏ بالطلاق ٭ 

9 رجل اكرهة السلطان ليركله بطلاق امرأنة فقال الرجل مخافة الضرب 1675 
و العبس انت وكيلي ولم یزد على ذلگ فطاق الوكيل امرأته ثم 
قال الموكل لم اوکله بطلاق امرأني قالوا لايسمع منه ذلک ويقع الطلق 

صصخت ی 





» قال رحمة الله‎ (wr) 





[ ۳۳۹ ] 
Fdal, ah‏ رجعية - و لو قال الوکیل ابفنها ا یقع opt‏ - و کذا لو قال 
للوكيل طلقپا نطلفية بائنة فقال لها الوكيل انت طالق تطليقة رجعية 
یقع واحدة بائنة ٭ 

۷ رجل قال لغیره طلق امرأني ہیں يدي اخي فا فطلقها pi‏ معضر 1667 
می الخ يقع الطاق - لی قوله بيى يدي اخي خر ج على رجه المشورة 
فلا ینعلق به الطلاق - كما لو JU‏ طلقبا ہیں يدي الشهود فطلقها بغير 
معضر من الشهود يقح وهو كما لووكل tne‏ ببیع عبدة وقال بعه 
بشبك فباع بغير fa dyed‏ - !حلاف مالوقل لاتبعه الا بشهرد 
ail‏ ل جوز البيع الأ بشهرد ٭ 

۸ رجل قال لغيرة لا انهالك عى طاق امرأني :لم یکی ذلك توكيلا - و لو 1668 
قال لعبدہ لا انهاگ عن Hla‏ يكون اذنا فى التجارة - لی قوله للعبد 
ذلک ل يكون بدون ما رآه یبیع و يشتري و لم ينه و ثمه يصير ماذونا 
فى التجارة فبهذًا اولى - و لورأئ انسانا يطلق امرأته فلم ينهه ا يدير 
المطلق وكيلا و لا يقع الطلاق فكذلك e Gg‏ 

9 رجل قال hed‏ امرك بیدگ فقالت اخترت نفمي تعلمرا فيه 1669 
قال بعضهم يقع الطلاق - لان هذا الكلام فرق تفويض الطلاق اليها - و 
هذا الجواب انما يصم اذا نوی تفويض الطلق اليها - فانى جعل امرها 
بيدها 3 يكين تفويضا للطلاق ال AUG‏ ٭ 

۰ اذا جعل امر امرآنه بيد مجنون ارمبي Jin‏ صم - و ليس gy‏ 1670 
wl‏ يرجع abe‏ ٭ 

۰۱ رجل جعل امر امرآنه بيد رجلين I‏ پتفرد احدهما بالطلق » 1671 








e اولیٰ ٭ (۳ ن ) امري بیدک‎ (wr) 





[ دسم ] 
تال لها طلقي نفسک و لم يغو العدد فقالت طلقت نفسي ثلثا لا يقح 
شييي فيقول ابي حنيفة رحمة الله تعالی - و بقع راحدة في قول صاحبیه 
رح - و يقال قول ازج بعد قولها طلقت نفسي ثلثا تجوت لم ا یکوں 
اجازة لفعل المرأة - انا نقول قول الرجل نچوت بعنمل الاستهزاء 
فلا يجعل اجازة بالشک e‏ 

۲ امرأة قالت لزوجها من رکیل تو هستم نقال همتي فقالت طلقت 1662 
نقسي ثلنا نقال الزوج بالفارسية توبر من حرام گشتي ما را جدا بايد 
شد نتفرقا ثم اراد الزرج ان يراجعها قالوا یسال عن نيته ای قال عنیت 
به التوکیل بالطاق و لم انو العدد نبیی بواحدة - فهذا الجواب انما يصع 
على قول ابي یوسف و “حمد رح - و اما على قول ابي حذيفة رحمه 
الله تعالیی قالوا لايقع شيى - و عليه الفتوئ ٭ 

۳ امرأة قالت لزوجها اتريد ای اطلق نفسي فقال نعم فقالت طلقت 1663 
نفسي ان كان الزرج نو تفويض الطلق Gall‏ طلقت واحدة - و ان 
gic‏ بذلک طلقي نفسک ان استطعت ل تطلق ٠‏ 

۴ رجل قال sad‏ اترید ان اطلق امرآنک ثلثا فقال الزرج نعم فقال 1664 
الرجل طلقب امرآنک ثلثا قالوا تطاق ثلثا - و الصعیم اي هذا وما 
تقدم سواء انما يقع الطلاق اذا اراد الرجل تفویض الطلاق آليه » 

۵ رجل US,‏ غیره بالطلاق فطلقها الوكدلى ثلثا اں کان الزوج نوي Jase‏ 1665 
التكيل بالثلمف طلقت ثلثا - و ان لم يفو الثلمف ل يقع شيع في قول 
ابي حفیفة رحمه الله تعالی © 

5 رجل قال لغيرة طاق امرأتيی رجعية فقال لها الوكيل طلقنى بائنة 1666 
( ت ) الذوج * ( ۲ ن ) الزوج ٠‏ 





[ ۳۳۷ ] 
دعیت بطعام فاکلت ار امنشطت او اغنسلت ار اختضبت ار جامعہا 
زوجها ار قاست عن مجلسبا بطل الخياز - و کذا لو افتلعرت الصلرة 
وان كان في صلوة الفرض لا يتم لامرحتیی تتمها - و ان كان فی النطوع 
ا( يبطل الا ان تقوم الى الشفع الثاني © 0 

۸ ولو اجتمع اولياء المرأة و طلبوا طلاقها فطال كلامهم فقال الزرج لاب 1658 
Hal‏ ما تريد مني افعل ما تريد و خرج الزرج فطلق الاب ابذنہ 
فى المجلس ل تطلق - لی كلم الزرج معتمل #حتمل تفويض الطلق 
اليه و #حقمل غیرد فلا یکوں تفويضا بالشک * 

۹ امراة قالت لزرجپا فى الخصومة ان کان ما في یدک في يدي 1659 
استنقذت نفسي فقال الزرج الذي في يدي في يدك فقالت 
المرأة طلقت نفسي ثلثا فقال لها الزرج قولي مرة اخریی فقالت 
طلقت نفسي لٹا فقال الزرج لم انو الطلق بقولي الذي في يدي في 
يدك فانہا تطلق لثا بقول المرأة في المرة الثانية طلقت نفسي ثلثا 
حنیی لو لم يقل لها الزرج قولي مرة اخرئ کان القول قوله قضاء ز ديانة 
ولا تطلق امرأته ٭ 

۰ رجل قال لامرأنه قولي انا طالق ل يقح الطلق ما لم تقل المرأة ذلك 1660 
بخلاف ما لوقال الرجل قل لامرآني انها طالق فانہا تطلق للحال 
وقد ذكرنا » 

۱ رجل جري بینه وبين امرآنه كلام فقالت المرأة اللہم نجني منه 1661 
فقال الزرج تریدیں النجاة مني نامرك بیدک و نوی به GMA‏ و لم يفو 
العدد فقالت طلقت نفسی ثلثا فقال الزرج “جرت لا يقع علیها شيوع 
في قول ابي حذيفة رحمه الله تعالی - لانه اذا لم ينو الثاست مار كانه 





۳۸٩ [‏ ] 
فی اليوم ابطلس.ت کل ذلک ٭ 

۲ و لوقال لها امک بیدک الیوم و غدا فردت فى اليوم بطل ۰۲ر - لن 1652 
المعتبر هو البقت الذي تفوة به ارلا فیبطل بالرد - كما لو قال انت طالق 
الیوم غدا کان ايقاعا للحال ٭ 

۳ رجل قال لامرأته امک بیدگ و امر äg silyl‏ بیدٹ فقالت 1653 
طلقت غلانة ثم طاقت نفسہا صم - I‏ الكل تفویض واحد فیایتهما بد آت 
J‏ يبطل ااخر ٭ ۱ 

Jay ۴‏ جعل امر afl‏ بيدها فقالت dhe)‏ کذ! ای طلقننی فقال 1654 
الزرج I‏ ادري هذا فقالت المرأة ان جعلت امري بيدي فقد طلقت ٠‏ 
نغسي لا تطلق - انا لما اشتغلت بطلب JUN‏ بطل اامر © 

۵۶ رجل قال امرأته امر ثلسی تطلیقاتک بیدک فقالت المسرأة لم 1655 
لا تطلقفي بلسانلگ لم یکی ذلك ردا و كان لها ای تطلق نفسپا e‏ 

9 رجل قال لامرأتة لی دخلت دار QW‏ نامک بيدلك فدخلت و 1656 
طاقت نفسها ای طلقت نفسپا حيى وصلت الى مكانى تصير داخلة 
فی الدار رلم نزائل ذلك المكاى طلقت - ران مشت عى ذلک 
المكل خظوتیی ثم طلقت نفسپا 7 نطلق ٭ 

۷ رجل جعل امر امرآنه بيدها ار خيرها و هي راكبة ففزات ار كانت 1657 
فازلة فرکبت بطل خیارها - و كذا لو كانت جالسة نافطجعت للئرم 
وان كانت قائمة فقعدت او كانت متكئة فاستوت قاعدة لا یبطل 
خيارها - و لوكانت قاعدة فاتعات ٩‏ يبطل خيارها في قرل زفررح 
وهو احدى الررایتیں عن ابي يوسف رح - لأن القعود و الاتکاء یکوں 
لجمع الراي لا لاعراض - و لو قرأت Ut‏ قلية 1 Shy‏ خيارها - و لو 


] ۳۳۶ [ 

مرة واحدة في ذلك المجلس و غين - و لراخفارت زوجها خرج 
الامرص يدها - و 9 يبطل بالقيام عى الحجلس e‏ 

۷ و لو قال لها اهرب بیرک كلما شت کان اامر بیدها LK‏ شادك حت 1647 
ینم الثات - فان تزوجت بعد الثلثء بزرج آخر ثم عادت الي الارل 
لا ugh‏ لامر بيدها - و لو شادت مرة واحدة ر طلقت ثم تزرجہا بعد 
العدة كان لها المشيئة فيما بقي می الثات - و لوشاءت مرة واحدة ر 
طاقمت ثم تزوجت ex‏ آخر بعد انقضاء العدة ثم عادت الى الزرج 
اارل کان لها المشينة في ثل تطليقات مستقبلات في قول ابي حخيفة 
و ابي يوسف رحمھما الله تحالی - و هي مسئلة الهدم ٭ 

۱۳۴۸ و لو قال لها امرك بیدگ في هذه السفة فطلقت نفسپا ثم زرجها 1648 
لم يمن لها الخيار في قول ابي يوسف رح - قال ابریوسف رح و 
في قياس قول ابي حذيفة رح لها الخيار s‏ 

۹ ر لو قال لها امرك بیدک في هذه السنة ثم طلقها راحدة قبل 1649 
الد خول بها ثم تزرجها في تلك السنة كان لها الخيار في قول ابي حنيفة 
رحمة الله تحال a‏ ۱ 

140% رجل قال لامرأنه امرك بیدک الیرم وغدا و بعد غد فردت في الیم 1650 
بطل كله - و لیس لها ان ختار نفسها بعد ذلك - و ذکر فى الواقعات لها 
لی تخقار نفسها فى الغد و الصعیم هو الرل ٭ 

۱ ر لو قال لها امرک بيدك الیرم و بعد غد فردت فی الیرم كان لها 1651 
الخيار بعد غد في قول ابي حنيفة رحمه الله تعالى - و کذا لوقالت 








( من ) فان اختارت © ( س ن ) ام يكن لها اخیار في قول ابي يوسف رحمة الله 
و في قياس قول ابي حنيفة رحمه الله تعالى لها الخيار » 


] ۲۳۴ [ 

۰ رجل تال امرآنه امر نسائي بیدک اوقال لها طلقي ایة نسائی شنت 1640 
فطلقت نفسها لا يقع وقد ذکرنا » 

۱ رجل قال (مرآنه امر تلست تطليقات بيدلك ان ابرأنني عن مبک 1641 
و قالت وكلفي عل ان اطلق نفسي فقال لها انت وكيلي لنطلفي 
نفسک فقاست عن “جلسها خرج اامر من يدها حت لو طلقت 
نفسها ليقع - لی توکیل المرأة بطلاقها تفويض فيقتصر على المجلس - و ای 
طلقت نفسپا فى المجلس ای ابرأنة عن المپر ارلا طلقت - و ان لم تجرأة 
( تطلق - .لس ISU)‏ کان معلقا بشرط البراءة © 

۲ رجل قال لامرأنه امرگ بیدک الى عشرة ایام يكو الامر بيدها 1642 
مى وقت التكلم الى عشرة ايام بالساعات - لی الامر بيدها مما بعتمل 
القوقیت و كانت كلمة الى للغایة - بخلاف ما لوقال انت طالق الى 
عشرة ایام فانها تطلق بعد عشرة ايام - لان الطلاق مما لا یعتمل النوقيت 
فكانت كلمة الى بمعني بعد ٭ 

۳ و لو قال لها امرف بيدلك ال عشرة ايام و نوون ای يصير الامرييدها 1643 
بعد عشرة ايام صحت نيته نیما بیثه و بين الله تعالى - لانه نوئ ما 
بعتمله لفظه الا انه خلاف الظاهر فلا يصدق تضاء ٭ 

۴ و کذلک لو قال لغيرة امر امرأتي بيد الى سنة كان الامر بيده الىى 1644 
سفق و 3 يبقي بعد مضي السنة de‏ بذاک او لم يعلم e‏ 

۵ ولو جعل امرها بيدها شهرا او سئة فردت الامر او اختارت زرجها او 1645 
قالت 1 اخثار الطلاق بطل الامر بيدها - و قال ابو يوسف رح یکون 
إلامربيدها ني مجلس آخر ه 

۹ و لو قال لها امک Say‏ اذا شنت او متى شنت کان الامر بيدها 1646 

۱ [er] 


[ ۳۳۳ ]۲ 
J ۱‏ یصدق قضاء - لی قوله هشته و حرامي Sib‏ فلا يصدق - قالوا و تطلق 
ثلثا - لی الواقع بقوله هشته رجعية فاذا كرر ذلك یقع رجعيقان - ر يقح 


الثلہی بقوله حرامي حرامي - 


اومن المرأة * 

۷ رجل جعل امر امرأته بيدها فى الطلاق فقالت Gay!‏ طلقنک کار 1687 
باطلا كما لو اضاف الزرج الطلاق الى نفسه - و لو قالت فى المجلس انت 
علي حرام ار قالت انت مني بائی او قالت انا علیک حرام ار قالت 
انا بائى منک بانت بتطلیقة كما لو اشاف الزرج العرمة الى نفسه - و 
لوقالت انت باش و لم نقل مني او قالت انت حرام و لم تقل علي 
کان باطلا - لان بيذونة المرأة و العرمة عليها غالبا ا تکوں الا بزرال ملف 
النکاح فيقع به الطلاق بخلاف البينينة المطلقة و العرمة المطلقة - و لو 
قالت دست باز داشتم و لم تقل خویشتی را لا تطلق كما لو تال لها 
لختاري و نوی الطلاق نقالت اخترت لايقع به الطلق ٭ 

۸ و لوقال لها اختاري فقالت اخقرت ثم قالت the‏ نفسي ای 1638 
كان ذلك فى المجلس طلقت و صدقت - و ای قالت بعد القنام می 
المجلس ل تطلق ول یقبل قولہا - انها تملك ASI‏ ما دامت فى 
المجلس فيقبل قولها بخلاف ما بعد القیام عى المجلس ٭ 

Jey ۳۹‏ جعل امر امرأتة بيدها 9 يصير الامر بيدها ما لم تعلم yia‏ 1639 
لو طلقت نفمپا قبل العلم لیقع ٭ ۱ 


] eve} 
الثانية اليمين و فى الثالثة الكذب قالوا طلقى ثلا - قال رضي الله تعالیی‎ 
عنه و يفبعي أن يكين هذا على قرل ابي يرسف رح - و اما في قياس‎ 
قولیما فيو علي ما نوی ٭‎ 

۲ رجل في يده دراهم فقال هذه pahal‏ علي حرام ثم اشتري بها شیا 1632 
حنٹ - و ان وهبپا ار تصدق بها 7 #حنمث - انه يراد بهذا النقدیر 
تعریم جميع التصرفات Lil,‏ يراد به ما یختص بالدراهم غالبا وهو الشراه ٭ 

۳ و لو قال هذا الخمر علي حرام ثم شریبا اختلف فيه ابو حنيفة و 1633 
ابوييسف رحمهما الله تعاليي - نقال احدهما يلزصه -EJAN‏ و قال الآخر 
1 يازمه - لانه اخبر عما هو Galo‏ فيه - و الغتوی على انه يفوي قي 
ذلک - لن اراد. به الخبر لایلرمه العفارة - و :ان اراد به السیں تلزمه 
و عفد عدم النية لا پلزمه الكغارة ٭ 

۴ رجل قل حال الله علي حرام ثم قال و هرجه بدست راست كيرم 1634 
برمی حرام اكر فان كار كزدة ام وقد كان فعل ذلک قالوا بات مغه 
بواحدة - ال التعلیق بامر فى المافي تفجیز - ناذا بانت بالولی 
2 یأحقہا الثانية - و ان كان الفعلیق بامر فى المستقبل ثم با شر الشرط 
یقح عليها طلاقاں ٭ 

۵ رجل قال لامرأنه نی حالة الغضب ار الرضا انت علي حرام 1685 
فاختلعي سني يقح عليها واحدة بائفة نوى الطلاق او م ینرہ 

۳۷ و لو قال لمرآنه هشته هشته حرامي حرامي و قال ما اردت.به الطلق 1686 ٠‏ 





( ۴ ن ) قال المصنف رحمة الله تعالىى + (wir)‏ و لو قال هذا sett‏ علي حرام ثم 

اشترئ بها شيفا حنث ثم شوها إختلف فية ناه (عر ن ) تلزمه الكقارة o‏ 
$ 

ره ن ) قال لامرانه حلال الله 8٭ ٭ 








] ۲۳۱ j 
1626 جل قال لمرأنه انت علي حرام و عفدہ العرام طلق ال انه لم يفو‎ ۹ 
لانه لما کان طلاقا عندة کل ناریا به الطلق - ولو‎ - alo) الطلق طلقت‎ 
قال امراته انت معي فى احرام فهو كقوله انت علي حرام بن‎ 


عليه امرأته ٭ 
۷ ولو قال لامرأنة ای فعلت کذ! فانت امي و نون به egy‏ فهو باطل 1627 


۸ رجل قال زں من حرام است و اگر نہ حرام اسك وی کافر است 1628 
و لم ينو Ua‏ قالوا يكوى مولیا - و انما قالوا ذلک بناہ علئ چواب الكتاب 
فان في جواب الكتاب اذا قال لامرأته انت علي حرام یکوں موليا. 
و فی العرف هذا طلاق فلا یکوں Wye‏ ٭ 

9 رجل قال ail‏ مونيى انت عليحرام ونو بالول الطلق و بالثانية 1629 
اليمين فهو ade‏ ما نوی - الى عند تعذر BAU‏ یس تصحيم النية ٭ 
۰ ور لو قال لامرأتين له انتما علي حرام و نوی الثلمف في اخدهما 1630 
و الواحدة فى Lys ue ddl‏ طالقان ثاثا في قرل ابي يسقب رح 
و قال ابو حفيفة aaay‏ الله تعالى هو على ما نوئ - و عليه الفتویی- قال . 
Gye‏ رضي الله تعالی عنه و يخبغي أن پکوں قرل محمد رح .کقول 
ابي حفيفة tomy‏ الله تعال - اصل المسئلة .اذا وین JOU‏ اليمين 
و النذر ج.يعا - و لو قال نويت الطلق في احدهما و في اللخرى 
اليميى عند ابي يوسف رح يقع الطلق عليها - و عندهما ينبغي اي ٠‏ 

يكونى كما نوی æ‏ 
۳۱ و لو قال لثامت انت علي حرام و نوی الثلری فى الواحدة ر فى 1681 
بت کت تح ہس ٹر رہ چرخ کت 


( م نى ) قال المصنف dom,‏ الله ينبخي © ( من ) بالنذر النذرو الیمین » 


[ ۳۳۶ ۲ 
aie‏ امرأتة بتطليقة واحذة - و ان نوئ ثلثا فثلمف - و ان قال لم او به 
الطلاق لا یصدق قضاء - انه مار طلاتا عرفا - و لهذا لا يلف به ال9 الرجال 
فان كانت له امرأة واحدة تبیی بتطليقة واحدة - و ای كن GU‏ و اربعا 
ade ais‏ کل واحدة واحدة بائنة » ۱ 

۳ ور آن حلف lig‏ اللفظ ای كان فعل dS‏ ار قد كان فعل وله امرأة واحدة 1623 
لو نسوة yt‏ جمیعا - و لی لم يكن له امرأة 3 پلزمه شیی .- انه جعل 
يمينا بالطلق - ر لو silaa‏ يمينا alll:‏ فبي غموس © 

۴ و آن حلف بهذا علوی امر فى المستقبل نفعل ذلك الفعل و ليست 1624 
له امرأة كانت عليه كفارة اليميى - لان تحریم العللل یمیی - و لهذ! لو قال 
لغيرة حرام است مرا با تو سض كفقى ثم کلمه كانت عليه كفارة الیمبی 
كما لو قال و الله ا اكلم فلانا - و ان كانت له امرأة رقت اليمين CNS‏ 
قبل الشرط او بانت ‏ الى عدة ثم باشر الشرط I‏ یلزمہ العفارة - لان 
يمينه انصرفت الى الطلاق رتت وجودها - و أن لم يكن له امرأة رقت 
اليميى فتزرج امرأة ثم باشر الشرط اختلفرا فيه - قال الفقيه ابو جعفر 
رح تبیں المتزرجة - و قال غیرہ لا تطلق - و عليه الفترىى - لی يمينه 
جعلت يمينا بالله تعالى رقت وجودها فلا يصير طلاقا بعد ذنک e‏ 

1625 و لوقال هرجه بدست راست كيرم فهو يمين بالطلاق و ان لم يفو‎ ۵٥ 
يكون طاتا الا بالنية - لانه 1 عرف‎ Y و لوقال هرجه بدست جب كيرم‎ 
فيه - و في الخلاصة ا يكون طلاقا و ان نوئ - انه لا عرف فيه - و لو قال‎ 
هرجه بدست راست كرفته ام بر من حرام الوا هذا کقوله هرجه بدست‎ 
راست كيرم - و لو قال هرجه بدست كيرم اختلفوا فيه - قال بعضهم لأيكون‎ 
طلاقا الا بالفية - ر قال بعضہم هر فى العرف هرجه بدست راست كيرم ٭‎ 


] ۳۲٩ [ 

۹ ولوان امرأة مع الرجل حکما رجلا ليج م بيفهما ني هذه žst)‏ 1619 
ان كان الحكم حفیفا لا diiy‏ حكمة - و ان كان شفعويا اختلغوا فيه - قال 
بعضهم JARI‏ حکمه - الن kasa‏ بمنزلة الفترى - و الصحيم انه ينغذ حكمه 
عليهما - like‏ ذكر شمس الائمة العلوائي رح ان حکم اأعكم فى المجتهدات 
نحو الكنايات و الطلاق المضاف و غير ذلك نافة - و لیس uada)‏ ان 

(P) ۱ 1‏ 
يرجع ضس حکمه بعد ذلك - قال رح و هذا مما يعرف ولا یغد كيلا 
ينجاسر اليه العامة - ولاچل ذلك امتفح المشائز عن الفترى في 
jha‏ حکم العکم ٭ ۱ 

۰ و ان حكما زجلا و لم يعلماة انهما حكماة في هذه BAI‏ الا انيما 1620 
اختصما اليه فعكم العکم بینهما فعلى قول من اجوز حکم العکم يجوز 

l (P) 5‏ 
ذلك - لان pata)‏ یثیت بغیر العلم ٭ 

۱ در ار ای الحالف تزرج امرأة ولم يرفع ا«مر الى القاضي حنی 1621 
تزرجت المرأة بزرج آخر می غير علم الزرج الرل ثم رنعا المر الى 
لا daly‏ حکمه - لا CE‏ الزرج الثاني يمفعه سی القضاء لاول - و لیس 
ged‏ یمین العالف اولي من ابطال نكاح الثاني - و الله اعلم ٭ 


فصل في تحریم SIM‏ 
day ۰۲‏ تال کل حل علي حرام او قال کل حلال الله او قال حلال المسلميى 1622 
و له امرأة و لم يفو شیا اختلفوا فيه - قال الشیی اامام ابو بكر سد بن 
الفضل رالفقیه ابو جعفر و ابو بكرن الاسکاف و ابو بكر بی سعيد رح تبیی 


( ۴ ن ) ولا يفتئ به ٭ (or)‏ بدون العلم » ( عم ن ) و ابر بكر بن ابي سعید » 1 

















٣۰ Cerra] 8‏ 
ذلك آسخا في حق غيرها ۔ حفن لونزرج اخریی ثطلق في قولهم - 
لو كلى ذلک في نسوة - و ان عقد يمينا واحدة plo‏ کل الفساء بان قال 
كل امرأة اتزرجها غبي طالق ففسغ اليميى في امرأة واحدة جعارا 
المسئلة على EI‏ قیاسا على مسئلة ذكرها فى المفتقى © 

5 رجل JU‏ كل عبد اماک فهو حر فملک عبد! فاقام العبد بيفة على 1616 
يميفه و حكم القاضي بيميفه و بعتق العبد ثم ملک lage‏ آخرهل يحتاج 
العبد الثاني الى اقامة البينة على اليميى قال على قول محمد رح 
لا يناج - و علوی قول ابي يوسف و هو رراية عن ابي جفیفة رحمهما. 
الله تعالیی glist‏ - و اکثر المشائی رح في مسئلة الطلاق ude‏ قرل 
محمد رح - هذا كما لو ادع رجل dde‏ رجل انه رکیل فان الغالب. 
فقي جميع حقوقه و خصوماته مع الناس و للغائب على المدعى علیہ كذا 
و اقام Ria‏ على ذلک و تضی القاضي بالوكالة العامة فانه لا Tim‏ 
الى اثبات الوكالة على غريم آخر ه 

Jay ۷‏ قال لامرآته اذا تزرجنک فانت طالق فنزوجپا و طلقها GU‏ ثم 1617 
انها رفعت الأمر الى القاضي لیفسی الدميى فان القاضي لا یفسن - لا 
لو نس تطلق pol, GL‏ بعد النكاح فلا يفيك » 

۵۸ لوان حففیا علق الطلاق بالنزرج فتزرج امرأة فلم يرفع المر الى 1018 
القافي لی سال شفعوي المذهب WIU‏ بعدم وقوع الطلاق J‏ يثبغي 
للحالف ان dab‏ بفنواہ و يذك مذهبه - الى عليه الاخذ بقول علمأئنا 
رحمم الله تالی ل بقول اصحاب الشافعي رحمهم الله تعالى - و فتراهم 
لا وكين حجة في حقہ ٭ 





( م ن ) ملمائه »ع ا ١‏ 


] ۳۲۷ [ 

لكن يأمر المبعوث اليه ان یسمع خصومتها و يقضي بیذیما - فبعد SIS‏ 
ان كان القاضي الرل او الثاني اخذ لذلکگ مالا ایصم send‏ عفد الكل و 
لاينفذ قضاءہ - و ان اخذ القاضي اجر الكتابة ان اخذ زيادة على اجر 
المثل فكذلك - و ای اخذ بمقدار اجر المثل فذلک لا یمفع صحة الفسی 
و الولیی ان لا يأخذ - و اذا جاہ الحالف الي القاضي الثاني بكقاب 
القافي الول لا يسمع الثاني کامه و لا يغسيز ال بمحضر من الخغصسم 
فبعضر مع نفسه المرأة التي تزرجبا فته‌عي المرأة علي العالف انها 
امرأته و انه تزوجها بمائة دیذار و عليه shal‏ مهرها و القيام بمواجسب الفكاج 
مى السکنیی و النفقة و غير ذلك فيقول الرجل نعم تزرجتها بمائة ديفار 
الا اني كنت حلفت قبل aki‏ ان تزرجت امرأة فبي طالق 
فتزرجنها و رقع عليها الطلاق قيل الدخول باليمين السابقة ناذا سح 
كلامهما و طلبت المرأة می القاضي الحكم ببقاء النكاح يقول القافي 
حکمت May‏ اليمين التي ذكرتها و ببقاء الفكاح بيفكما فینغذ قضاءه 
و تحل المرأة حالف - ول glint‏ فسخه الي امضاء القاضي و أن 

امضى کان احوط ٭ 

۵ وان كان الحالف عقد على هذه المرأة ايمانا بای قال لها مرارا لی 1615 
تنزرجنک فانت طالق او قال كلما تزوجنک فانت طالق او قال اذا 
تزرجت امرأة فبي طالق قل ذلك مرارا فاذا حكم بقيام نكاح هذه 
المرأة تنفسع اایمان كلها في قولهم - و لوكان قال لامرأة اذا تزرجنک فانت 
طالق ثم قال لامرأة اخریی اذا تزرجتک فانت طالق فنزوج واحدة 
منهما نفصن القاضي اليمين في راحدة و حکم بقيام نكاحها لم يكن 


e احفظ‎ (ur) 

















] ۲۲۷ J 

ذلك توکیلا - لان النوکیل المجهول باطل ٭ 

۰ و لو قال لرجل از براي من عقد فضولي كن قالوا يكون ذلک توکیلا 1610 
اذا زوجه المامور تحت © 

۱۱ وان اراد العالف ای #جيز عقد الفضولي بالفعل ؛جیزه بسوق مهر ا 1611 
بنقبیل و لا بلمس - كيلا يكون ابنداء الفعل قبل نفاذ الذكاج - و ان بی 
اليها بعطية ار هدية لم یکی ذلك اجازة - aie‏ لو اجاز بالقول بعد ذلک 
تطلق - و ان بعس اليها بالمهر ثماجار بالقول بعد ذلى اتطلق - ان 
بمف الهدية و العطية لیس مى خصائص النكاح و احكامه فلم يكي اجازة 
بخلاف سوق المهر ٭ 

۲ و لو قال لمبترئة او اجنبية ار كمي ترا بزني کند و بمی بخشد ثرا 1612 
طالق كان باطلا - انه ما اماف الطلق الوي سیب الملک فلم يصم الیمیی ٭ 
۳ ولو قال کل امرأة تدخل في نكاحي فهي طالق نزرجه فضولي 1613 
فاجاز العالف بالفعل قالوا هذا و قوله کل اموأة انزوجها سواء - لی 
لدخول المرأة في الذكاح سیا واحدا وهو الفکاح فكان ذکر العکم کذکر 
السپسب - و هو نظیر ما لو ادع ولد حرة او اقر بنسب ولد حرة كان 

ذلك اقرارا chy‏ الام » 

۴ اما طريق فسخ اليمين لوان حففي المذهب قال اذا تزرجت 1614 
امرأة فهي طالق ثلثا ثم جاء الي القافي فطلب منه فسن اليمين فان 
کی القاضي حنفیا لا ينبغئٍ له أن یفسم يمينه - لانه قضاء #خلاف 
رأيه - لکن ينبغي للقاضي ان كان ماذرنا في الاستخلاف أن uag‏ 
العالف الى شفعوي المذهب ولا يأمر المبعوث اليه بغسئ الیمیی - انه 
كما ایچرز للقاضي ای يقضي بخلاف رأيه لايفيغي له ای پأمر غيرة بذنگ 
[ ۴۲ ] 


(rere) 

الول و الجزاء نینبغی ان يصع اليمين في قول ابي حفيفة رضي الله 
تعالیی aio‏ - كما لو قال لعبدہ انت حر و حو ای شاه الله او قال لامرأنه 
انت طالق ثلثا و لثا ان شاه الله يصير المكرر فاصلا بين الستثفاه و ہیں 
اللفظ Jd‏ ولا یصم الاسنثفاء و بفزل الطلاق و العقاق, - و الصعیم ما 
قال مشاخنا رح - ال تصحيم الكلام راجب ما امكن و امک amma‏ 
بای جعل الثاني تاكيد! لما افادة الاول - و لو کان لغوا فليس کل لغو یکر 
فاصلا - لآ usr‏ ای الرجل تال afd‏ العاضرة انت طالق يا فلافة ان 
دخلت الدار يصم اليمين و لا يصير القداء فاصلاء ٠‏ 

۷ ولوقلل هرزني كه خواهد و بود و باشد بطلاق. كه فان کار iG‏ 1607 
قالوا هپفا احد الالفاظ الثلثة يكون لغوا - و يصير فاصلا عند الكل - لکن lóa‏ 
اذا لم يذو باحد اللفظیی الأخرين. العالية - فان نوی ذلك ينبغي أن 
یصے نینه و يصم الیمین © 

۸ وفي الموضع الذي يصع تعلیق الطلق بالنزري لو اراد ان ته خل في 1008 
نكلحه. امرأة ولا تطلق فله طريقان - احدهما نکاح الفضولي ر ااجازة 
بالفعال - والثاني فسن اليمين - و الول في زمانفااولی - و هذا ظاهر- و اپ 
اراد العالف ان یزرجه فضولي فجاه agl‏ مالم ر قال من سوگند خوردام 
برين بدینوجه و بنکاح فضولي حاجت استو مرا فزوجه العالم امرأة 
فانجاز الحالف بالفعل لا هنشت - و كذا لو قال الحالف لجمامة. مرا 
بذكا نضولي حاچت است فزوجه daly‏ من الجماعة إسرأة و اجاز 
العالف بالفعل ٭ 

۹ و کذا لوقال لجماعة کسی ميبايد.كه مرا زني خواہد :جوز ول یکوں 1609 
(yr)‏ فان اراد » (wr)‏ لو قال :حالف لچماء » 





[rere [ 

۳ رجل حلف ان ا يزوج ابنته الصغيرة فزرجبا نفولي jal‏ الاب 1608 
بالفعل لا بحن - كما لو حلف ان 3 یبیع فباعه بغیر امرد غیرد و قبض 
العالف الث ل لحنت في يمينه » 

۴ رجل قال afd‏ كل امرأة اتزوجہا فقد بعت طاقہا منک بدرهم 1604 
ثم تزرج امرأة فقالت الني كانت عندة حين علمت chy‏ غيرها 
قیلت او قالت طلقنها او قالت اشتربت طلاقہا طلقت الني زرجها 
وان قالت الني كانت sale‏ قبل ای تزرج ااخریی قبلت 7 يصج 
قبولها - ار ذلک قبول قبل اایجاب e‏ 

1905 رجل قال هر زني که ورا بود تا سي سال از وي بطلق و نوي ما‎ ٥ 
يستفيد بعد اليميى ار لم ينو شیا 9 تطلق الني كانت عنده وت‎ 
الينين - لن المراد می هذا في العرف ما يستفيذ بعد اليمين = قال‎ 
= الفقيه ابو اللیمی رح قوله كل امرأة نكون لي و قوله كل‎ 
اتزرجبا سواء - وان تو من انث في نکاحه و می ینزوج‎ 
اليمبيى في تلك المدة مخت لاق ول نوئ من یکوں ب‎ 
وقت الشرط ان كانت اليمين معلقة وان نوي الحالية غير ما يستفيد‎ 
النية و می یتزوجپا بعد‎ phat بعد اليبيى دخلت العالية في يمينة‎ 
ذلك بعکم ظاهر اللفظ - لان هذا الكلام يتذارل ما یستفید ظاهرا فلا یملک‎ 
صرف الیمیں عما يستفيد - و کدا لو قال هر زني كه او را بود و لم یوقت ٭‎ 

1606 رح‎ git و لو قل هرزني كه او را بود ز باشد قال مشالخذا و مشائم‎ ٦ 
لفادة اللفظ الرل‎ AU هذا و الأول فى الوجود سواء - لان قوله و باشد‎ 
قلا يتغير به حكم الأول - و قال مشائج سمرقنه رح ل( ينعقد هذه الیمیی‎ 
الول فيلغو و يصير فاصلا بين اللفظ‎ soli] الثاني لا پفید ال ما‎ Ball الی‎ 


۲] ۳۲۳ [ 

۸ و لو قال کل امرأة اتزرجها ما لم اتزرج فاطمة فبي طالق فماات فاطمة 1598 
ار غاببت فتزرج فیرها طلقت فى الغيبة - و لا نطلق فى الموت - اما 
فى الغيبة انه تزرج غير فاطبة حال بقاء اليميى فیجنمت في يمينه 
و فى الموت 9 ينحمث في قول ابي حفيفة و محمد رحمهدا الله تعالی 
Ladle y 2‏ يمينه تبطل بالموت فا ended‏ بعد ذلى © 

۹9 رجل قال ای زرجت فانة فبي طالق فزرجہا tie‏ نضولي بغيسر 1500 
اذنها ثم اجاز المرأة بعد ذلک طلقت - و قيل ينبغي ان لا تطلق - انه 
حن بعقد الفضولي و المرأة ليست في نکاحه قبل الاجازة Ja‏ 
اليمين لا الع جزاء فلا تطلق .و الصحيع انها تطلق - لان نكاح الفضواي 
1 يتم قيل الاجازة فلا Vist‏ قبل الاجازة -.و لهذا لو حاف ای 9 بفزرج 
فتزرج امرأة زرجها منه فضولي لا dat‏ قبل الاجازة » 

۰ رجل حلف ان ل ينزرج فلانة او حلف ان ا ینزرج امرأة فنزرج امرأة 1600 
نکاحا فاسدا ثم فارقها ثم ٹزرجہا نکاحا جائزا کاں حانشا - لی بالنکاح 
الفاسد لم بحن فیعثت بالنکاح الصعیم ٭ 

1601 یعنت‎ I ثم جى فزرجه ابوه امرأة‎ Hel رجل حلف ان لا يتزوج‎ ١ 
ثم حلف أن لا يتزرج ثم زوجة‎ CHUL العالف - بخلاف ما لو وكل رجلا‎ 
e امرأة کان حانثا‎ als, 

۲ رجل قال اگر می دختر خویش را بکسی دهم بزني — 1602 

تا ويرا بكسي دهند فعلیه کذا نااعیلة في ذلک ان نوکل لبنت رجا 
بالنکاحج أن كانت بالغة فیزرجپا الركيل و يقول الاب I‏ اجیز ما یصفعون 
فیجوز الفکاح فلا 2حذہی الاب ٭ 





( ۲ ی ) لابنة » 














[ ۳۲۴ ] 
اخوا فلن و کلم احدهم لا عشت ٠‏ 
۰ رجل حلف ای ل يتزرج امرأة فتزرج مبیة حنث في يميه - و لو 1590 
حلف لن 1 يكلم tpt‏ و کلم صبية لا بعذت في يمينه o‏ 
۹۱ رجل قال ان تزرجت امرأة كان لها زوج فبي طالق فطلق Why afet‏ 1591 
ثم تزرجها ا تطلق - yh‏ الحامل على اليمين غيظ لسقه من جہة الزرج 
فان gait‏ على غيرها ٭ 

۲ وکذا لو حلف ان لايع tht‏ وطئها رجل كان له ای B‏ نساده و esse‏ 1592 
۳ رجل حلف لیفزرجی سرا فنزرج Bot‏ بشهادة شاهدين يكونى سرا - ںی 1593 
gN‏ 9 ینعقد بشون الشاهدين ظا يعد هذا جہرا - 2 جرم لو تزرج بشبادة 
ثلثة می الرجال كان e ke‏ ۱ 
۴ رچجل قال لمرژنیں أن خطبتكما ار تزرجتكدا Lists‏ طالقان فخطبیما ثم 1594 
تزرجهما ۶ تعلمی لما ذکرنا فى المرأة الواحد؟ و کذلک فی المرأتين ٭ 
٥‏ رجل play‏ انه کان حلف بطاق کل امرأة heyi‏ و ۶ يدري انه 1595 
كان بالغا وقت اليمين ار لم یکی فقزرج امرأة ۶ بعفت في یمینه ‏ 

۱ بالشک ٭‎ niet شک في عة اليبين فا‎ ad 
1596 رجل قال لی تزرجت امرأة الي خمص سفیی فهي‌طالق فتزرج امرأة‎ ۷۹ 
فى السفة الخامسة طلقت - لان اليمين ل ينتبي قبل مضي السنة:‎ 
الخامسة - الا یری انه لو آجر دارا الى خمس سذين كانمي السنة‎ 

الغامسة Uila‏ فى الاجارة e‏ 

۷ رجل قال ان اکلت من خبز والدي ما لم انزوج فاطمة فكل امرأة انزرجہا 1597 
فهيطالق فاكل ثم تزوج فاطمة طلقت - لانه لما كل قبل ذكاح فاطمة مار قائلا 
فند JSI‏ كل امرأة اتزرجها فهي طالق فاذا نزرج فاطمة بعد الال طلقت * 





[ ۳۲۱ ] 
بشت فان فيد خل فيه الموجود لا العادث ٭ 

۴ و لو حلف ان لا يتزرج می نساء اهل البصرة فتزرج جارية wi,‏ 1584 

بالبصرة و نشأت بالكونة و اوطفتث بها حفرى حالف في تول ابي 
asin‏ رحمه الله تعالعي yY-‏ عنده المعتبر في هذا الوادة @ 

۵ رجل wile‏ بالفارسية لى يننج من نراد خلس فتزرج 1585 
yf‏ قالوا Conds?‏ في يميفه - لن هذا الاسم فى العرف بنفاول بنت 
البننثت كما بتفارل بغت الب © 

۹ ولو حلف ان I‏ بنزرج می اهل بنت فان فتزوج بنت بغت فالی 1586 

| لا يحرف - لی هذا الاسم ا9 یقنارل ارلد البنات o‏ 

۷ رجل قال ان نزرجت امرأة ما دمت بلکونة بي طالق ففارق 1587 
الكوفة ثم عاد اليها و تزرج امرأة لا نطلق - لان اليمين كانت موقتة ما دام 
بالكوفة فاذا فارق الكوفة اننیت - و ان GU‏ الكوفة بنفسه و بقي رطنه 
بہا ا عنہی ايضا الا ای ينوي درام وطنه بها ه 

۸ رجل قال لبوبه ان تزرجمت امرأة ما دمتما حيينى فبي طالق فتزرج 1588 
امرأة في حیوتھما طلقت - وان Ey)‏ اخرین في حیوتہما لم نطلق 
لما ذکرنا ان قوله امرأة ا ینفاول الا امرأة واحدة » ۱ 

۹ و لو قال کل امرأة انزوجپا ما دمنما حيين ار قال بالفارسية هر زی که 1589 
بخواهم طلقت کل امرأة تزیجیا في حیوثہما - و ان مات احد البوپی 
فان‌کان نوی ان ( يكزرج في حيرة Ladal‏ فهوعلوي ما نوئ - و كذ! لو نوق 
ان لا ext‏ في حيوتهما چمیعا ude yh‏ ما نوی --و أن لم یکی له نية 
يتبغي ان 2 يبقي gia‏ بعد مرت Ladal‏ - كما لو حلف ان I‏ يتكلم 
( م ن)لا يكلم » 








[ ۳۲۰ ] 
حفت حیثما نزوجپا » 

۱ رجل قال کل امرأة تكو لي YEH‏ فبي طالق فتزرج مر بجخارا 1581 
طلقت - و ان تزرجها في غير بخارا ثم ذقلها الع بخارا اختلف المشائخ 
رح فيه - قال بعضهم تطلق  -‏ قال بعضہم لاتطلق - و هو الصحیے - لی 
فى العرف يراد بہذا التزوج ب+خارا ٭ 

۷۲ رجل قال ان ٹزرجت امرأة من بفات فلن فبي طالق وليس لفان رقت 1582 
اليميى بغت ثم جاءت له بذت فتزرجپا الحالف ING‏ اذك في يميذه 
و يشترط قيام البفت وقت الیمیی - ولايد خل فى اليمين ما يحدث بعد 
اليمين - كما لو حلف أن لا یتزوج من اهل هذه الدار و ليس ASL‏ 
الدار لهل ثم سكنها قوم فتزرج العالف مفیم امرأة لا احذرك في يمينه 
و يشترط وجود الاهل وقت اليمين الا ان هذا الجراب يوافق قول محمد 
رح - اما في قياس قول ابي حذيفة و ابي يوسف رحمهما الله تعالی 
يدخل في هذه اليمين ما كانت موجودة رقت اليمين و ما Waa‏ 
بعدة - كما لو حلف ان يكلم ابی فالی و لیس لفلان ابی ثم ولد له ابی 
و كلمه ااعالف بعفبی في قول ابي حنيفة و ابي يوسف رحمهما الله 
تعالیی - و لا تحذمف في قرل “حمد رح » 

۴۲۳۴ و لو ثال al,‏ لا اتزرج امرأة من اهل الكوفة . فنزرج امرأة مى 1583 
اهل الكوفة ولدت بعد اليمهى حذرث - فرق معمد رح بين هذا و 
بين بنت فلن - لان اهل الكوفة قوم لا حصوں فلم یکی اعامل على 
اليمين غيظا لعقه م جبة الأهل بل العامل على اليميى معني فى 
الكوفة فیدخل في هنه اليميى الموجود بعد الیمیی ر رقت الیمین 
بخاف بذت نان - الى ثمه العامل على اليمين غيظ لعقه من جهة 


۳۱٩ [‏ ] 
کل امرأة بتكرار Epil‏ » 

۴ ولو قال Kanye‏ زی كنم بطلق بقع على امرأة راحدة اغیره ‏ 1574 
٥‏ و لو قال اكر فانه را خواهم او قال هر زني را بخواہم ان کان ذلک في 1575 
موضع بریدون بهذا اللفظ النزرج یقع الطلق - و ان کان ذلک في موضع 
يريدون به الخطبة لایصم اليمين و بقع الطلاق عند القزرج - و في عرننا 

يراد بهذا BAU)‏ النزرج درن الخطبة ٭ 

۹ رجل قال بالفارسية اكر جز از تو زن كفم او قال اكر جز از تو مرا نن 1576 
باشد فبي طالق ار قال هزار طلاق دادة فنزرج امرأة غيرها ثم نزرج dil‏ 
طلقت الولیی دون الثانية - لن قوله زى لا ینثاول الا امرأة واحدة ٭ 

۷ و لو قال اگر مرا بدین جها زن بود بسه طلاق فتزرج امرأة طلقت - فان 1577 
ٹزرج اخریی لاتطلق - لما ذکرنا ای هذا اللفظ لا ینذارل الا:امرأة راحدة @ 
۸ امرأة قالت لاجنبي زوجت نفسي منك فقال الرجل فانت طالق 1578 
طلقت - و لو قال انت طالق لا تطلق - و لا يكون هذا العم بولا TEU‏ 
لان هذا الم (خبار - اما نی المسئلة الرلیی جعل طلاقها جزاه لنکاحہا 
و طلاقها لا يكر she‏ لفكاحها ال بالقجول - فيكون كلامة J‏ 

بقع الطلاق بعده ٭ 

۹ رجل قال كل امرأة اتزرجها ابدا في قرية كذا فبي طالق ثم اخرج 1579 
امرأة من نلک القرية فتزرجها لا تطلق - انه لم يتزرجها في قرية كذا 
و كذا لولم #خرجها می تلک القرية و تزرجها يعبر لت لی 
nied J‏ - ان شرط العنكف النکاج في تلك القرية » 

۸۰ و لو قال كل اهرأة انزرجها من قرية كذا فنزرج امرأة سی تلك القرية 1580 





رم ن ) Ais‏ علئالخ ہ 


۲] ۳۱۸ [ 

۸ و لوقال کل امرأة اتزرجها ابدا ار قال الى ثلثییی سنة فبي طالق 1568 
ان كلمت فلانا فتزر ج امرأة قبل الكلام و تزوج امرأة بعده طلقت کل 
امرأة یفزوجها في تلك المدة - فان لم یکی اليمهى موقتة بان قال کل 
flat‏ اتزرجها فبي طالق ای کلمت UN‏ فنزرج امرأة قبل الكلام و fal‏ 
بعدة طلقت الني تزرجہا قبل الكلام - و لا تطلق التي تزرجہا بعد الكلام 
و قد مرت المسئلة قبل هذا » 

9 ولوقال ان كلمت فانا فكل. امرأة انزرجها فبي طالق لا يقع الطلاق 1569 
على القي تزرجہا قبل العام كانت الیمیی مطلقة او مرقتة - فان ذوئ 
وقوع الطلق على التي تزرج قبل الكام محت نيت - لن الكلام Joist‏ 
التقديم و التأخير فيقع الطلاق على المتزوجة قبل الکام بنینه - و على 
التي تزرجها بعد الكام بظاهر اللفظ فيقع. الطلاق علیہما جميعا » 

1570 قال اية امرأة اتزرجها فبي طالق کانت الیمیں علوي امرأة واحدة‎ Jay tove 
الا ای يخوي جمیع النساء ٭‎ 

۰ ولوقال بالفارسية هر كدام زى كه بزني كنم برو طلق فهذا على كل 1571 
Hl‏ بنزرج - و قال بعضهم ل يقع الطلق الا على امرأة واحدة - و جعلوا 
هذا الكلام فارسية قوله اية امرأة اتزرجها - و الصحيم هو الاول » 

۲ ولو قال بالفارسية هر كدام yj‏ كه در نکاح می آید ينبغي ان یکوں 1572 
هذا على كل امرأة يتزرج في قولهم جميعا - لانه Jaa‏ الذكاح صفة للمرأة 
قتعم بعموم الوصف - و لو قال هرجه زی كنم يقع علي كل امرأة مرة 
واحدة الا ان يفوي به التكرار » 

۳ ولوقال هربار که زں بزني كنم ینذارل کل امرأة و يتكرر الطلاق غلى 1573 
( م ن ) قبل الكلام وتزوج امرأة بعدة ه ( م ن ) بزني كنم طلاق a‏ 

Cet] 








] ۳۱۷ [ 

۰ و لو JG‏ لمنکوحته ان تزرجنک او قال اگر نرا بزني کنم ینصرت 1560 
ذلك الى العقد a‏ 

۱ و كذ! لو قل اگر ترا نکاح كنم ینصرت الى —— و لو 1561 
قال بالعربیه ان *عنک یقع على الوطي ٭ 

۲ و لو قال للمطلقة طاقا رجیعا اگر ترا بزنی كنم ینصرف الى العقد 1562 
فان نوی الرجعة صعت ذيته - و عند الاطالق ينصرف الى العقد ٭ 

۳ فضولي زوج رجلا امرأة ثم حلف الرجل ان لاینزرج امرأة ثم اجار 1563 
العالف نكاحا باشرة الفضولي قبل اليمين لا Gim‏ في يميه - لی 
الاجازة ليست بعقد - و لو كان حلف قبل نكاح الفضولي ای ل يتزوج : 
امرأة ثم زوجه الفضولي امرأة و اجاز الحالف نکاحه بالفول حشت 
في یمینه - و ای اجاز بالفعل من سوق مهر و Sy)‏ اختلفوا فيه - و اكثر 
المشائع على انه لا ania?‏ ٭ 

۴ ولو وکل رجلا امرأة ثم حلف ان لاینزرج فزرجه الوكيل 1564 
امرأة eia‏ ف - لان ade‏ الوكيل انتقل الى الموكل بقرله uist‏ 
كما لو p — jel‏ بالقول ٭ eo‏ 

۵ ولو ان بكرا حلفت أن لا تنزرج نفسها فزرجپا ولیها فسکنت روي 1565 
ع محمد رح انه قال حذشمف في یمینها - وجعل الاجازة بالفعل Uia‏ ٭ 

ay ۹‏ حلف ان ل يتزرج امرأة فتزر ج امرأة نکاحا فاسدا ذکر فى الكتاب 1566 
انه يحنت - قالوا هذا قول ابي يوسف و محمد رح - و اما على قول 
ابي حذیفة رحمه الله تعالیی #حذرف - و الصعیم جواب الکتاب ٭ 

۷ رجل قال كل امرأة اتزوجها فبي طالق —— كذا او نون 1567 
امرأة حبشية او غیرها لا یکوں مصدقا في ظهر الرواية 2 








[ ۳۱۹ ]۲ 
رحمه الله اذا قال رجل ان تزوجت فانة ار خطبنها في طالق فخطب 
امرأة و تزوجها لا ذف في يمينه - الله wie‏ بالخطبة ه 

۶۴ اذا قال لاجنبية ار للمبانة اگرٹرا خواهندگی كنم او قال خوارگي 1554 
pi‏ أو قال خواهم خواستیی ار قال اكر بخواهم ترا طلاق فتزوجها قالوا 
( تطلق اموآنه - انه حك باارادة قبل النکاح ۰ فلا TEUL cenit‏ 
قال قال Wye‏ رضي الله تعالیی عنه رھذا الجواب ظاهر فیما اذا قال 
قبل palpate CU‏ كه نلانه را #خواهم فان لم يقل کذلک و كان يمينه 
اگر ترا خواهم او بخواهم خواسنی فپذ! الجراب مشكل - لن الارادة می 
افعال القلمب بمنزلة المشينة و الرضاء فلا یوخ مالم يتكام به ٭ 

Jay ۵۰‏ قال اكر فلانه را بی بزني بدهفد او را طلق قالوا ا يصم هذه 1555 
اليمين - حتى لو تزرجها لا تطلق - و قال الشیغ الامام ابوبکر محمد 
بى الفضل رح تصم هذه اليميى ر تطلق © 

9 وكذا لو قال لوالدية ان زوجتماني امرأة فهي طالق فزرجاه امرأة بام 1556 
قالوا لا يصم هذه اليمين و لا تطلق - و قال الشیی الامام ابو بكر محمد بن 
الفضلر ح تصم و تطلق - و هو الصحيم - الی التزریے لا ینم الا بالتزرج © 

220 ولوقال اگر د ذثر فلانه را بمى دهند اورا طالق فزرجوها لا تظلق - و لو 1557 
قال اگر مرا بدھند بزني تطلق ٭ 

۸ و لوقال اگر as‏ را ہی بزني دادة شود قالوا eas‏ - قال مولانا 1558 
رضي الله تعالى ale‏ و ينبغي أن يصع علي قول الشیغ الامام ابي بكر 
محمد بى الفضل رحمة الله تعالیی « 

۹ و ار قال اگر فلانه را بزني کنم او را طلاق ننزیجها نطلق » 1559 
10011111212[ 1 215153531311 


( ۲ ن ) خوانگي كنم ٭ (yr)‏ حلت » 


[ ۳۱۵ ] 
فاذا انشق الفجر من الغد و هي فى العدة بقع اخرئ ٭ 
۹ رجل قال لامرأته انت طالق ثلذا الا نصفها یقع QUE‏ - و لوقال الا 1549 
انصافپی يقح النلسی ٭ 
۰ رجل قال لامرأته انت طالق لوا ابوك او قال لوا اخننک او فال 1550 
لوا اني احبک نهو استثناء - و لا نطلق شیا ٭ 
۰۱ المبطل لاستثناء خمسة - احدها ان يزيد الستثنی على المستثفیی 1551 
منه کقولک انت طالق ثلثا الا اربعا لا يصع الاستثفاء - و الثاني استثناء 
بعض الطلق نعو ان يقول انت طالق الا نصفها طلقت راحدة - والثالمف 
ان يكون المستثنیی مثل المستئنی منه ان يقلي انت طالق ملا ال 
ثلتا - و الرابع السکرت لا التنفس و العطاس و حو ذلک می غير ضرورة 
و ان قل - و في بعض الررایات اذا سکت مقدار الننفس و له بد مك 
ذلك لا يقطع الاستثفاء - و الخامس ما يودي الى تصحيم بعض 
(r)‏ 
الاستثفاء و ابطال البعض كما لو ةال انت طالق ثننیی و ثفتين الا لثا 
و الله اعلم بٍ لصواب ٭ 


مسائل تعلیق الطلاق بالنزو ج 
۲ رجل قال ای فعلت کذا فامرأته طالق و لیس له امرأة فنزوج امرأة ثم 1552 
نعل ذلك لا عنت في يميذه ٭ 
۳ ة| ولوقال ان تزرجت امرأة او امرت انسانا لیتزرج لي امرأة نبي 1553 
طالق ثم امر غيرة ان يتزرج له امرأة فقعل المامور لانطلق امرأة الحالف 
لانة حئرمث بلامرلا الى she‏ - و هو نظير ما روي عن ابي يوسف 


( من ) كما لو قال لا مرانة انت طالق a st‏ 





] ۳۱۴ [ 


- 


© ۵ 


نثنیی UL‏ - و قال محمد رح طلات واحدة ٭ 

۸ وكذا لو mi} JU‏ طالق GE‏ بواثى الا واحدة طلقت ثثتیں بائنتیی ٭ 1538 

۹ و لو قال انت طالق GU‏ بائئة الا واحدة او قال GU‏ البتة الا واحدة 1539 
يقع رجعینان ٭ 

1540 و واحدة بقة یقع‎ Wy و کذا لوقال انت طالق ثلثا الا واحدة‎ ٥٣ 
تطلیقنان رجعیتاں ٭‎ 

۴۱ ولو قال انت طالق UL‏ حراما الا واحدة طلقت ثذنين یملک الرجعةه 1541 

۴ رجل قال لامرأته اذا دخلت الدار فانت طالق ثلثا لا يقعى Kile‏ 1542 
الا بعد کلام فالن فدخلت الدار طلقت ثاثا و كلام فان باطل e‏ 

۳ و لو تال انت طالق اليوم ثلثا يقع عليك غدا فبي طالق اليوم لثا ه. 1543 

۴ و لو تال طالق انت الیوم ان شاء الشيطان او ان شاه الملک 1544 
J‏ يقع شيوع © 

۵ ر لوقال انت طالق ما شاء الله کان لا يقع شيرع - و كذ! لو قال انت 1545 
طالق الا ما شاء الله او قال ان يشاه الله لايقع شيرى ٭ 

۹ ذا قال لامرأته انت طالق ثننين لا بل واحدة طلقت GU‏ - و لو قال 1546 
انت طالق ل بل طالق طلقت pid‏ - وكذا لو قال انت طالق واحدة 
ابل واحدة - و کذا لو قال انت طالق واحدة لا بل طالق واحدة ٭ 

۷ رجل قال لامرأته انت طالق او لا شییی كان باطلا - فای قال انا اوقع 1547 
الطلق الذي قلت طاقت الساعة - و هو نظیر ما لو طلق رجل امرانه 
فقال رجل آخر انا اوقع طاق فلا الذي اوقعة على امرأته طلقت 
امرأة SW)‏ ٭ 

۸ رجل قال لامرأته انت طالق واحدة لا بل غدا طلقت ا حال isol;‏ 1548 


] ۳۱۳ [ 

۳۱ رجل قال لغیره لجیثنک: الى عشرة ایام الا ان اموت و نوی بقلبه 1631 
ان لم يست ابدا فان كانت پمینه بالله لا یحی - وان كان بطلق أو 
عناق لا یصدق قضاء ٭ 

1532 قال لمرآنه انت طالق ثذتين و واحدة الا واحدة یقع ثننان‎ Jew lopp 
لی الجبع بين الولحدة و الثثتين بحرف الجمع كالجيع بلفظ لجع‎ 
فصار كانه قال انت طالق ثلثا الا واحده فيقع نتان ٭‎ 

۳ | و لو قال لامرأته انت طالق ثلثا غير ئلب غير ثنتیں قال محمد رح 1533 
يقع نتان - و لو قال انت طالق عشرا الا تسعا الا واحدة يقع ثفتان - و 
الامل في تخريم هذه المسائل ان يأخذ العدد الول بيمينه ثم الثاني 
بیساره ثم الثالك بیمینه ثم يطرح ما في يسارة عما في يمينه فما 
بقي في یمینه بعد الطرح فهر الواقع ٭ 

۴ و لو قال انت طالق ثلثا الا واحدة او نصف واحدة يقغ الثلسی - لانه 1534 
ارقع الشک فى المستثنیی فكان المستئنی هو الاقل كانه قال انت طالق 
Gh‏ الا نصف واحدة * ۱ 

۵ رو کذا لو قال انت طالق GL‏ الا واحدة ار لا شيرى بقع a) - AAW‏ 1535 
لم يسنن » 

۷ اذا قال لامراته انت طالق QA‏ و ثننئین و تذذيى ال اربع طلقت 1536 
ثنتیں - ولو قال انت طالق انت طالق انث طالق الا واحدة يقع الثابف 
وكذا لو قال انت طالق ثلا الا واحدة و واحدة و واحدة طاقت ثلثا ٭ 


)9( 
په | رجل قال لامرأته انث بائی و ينوي بذلک BU‏ لا واحدة طلقت 1587 





e عم ن ) اذا قال‎ ( e و لو قال لامراأته‎ (wr) لا اجیثنک ه‎ (wr) 
ولوقاله‎ (we) 


{rir [ 

Jay ۴‏ حلف بالطلاق و اراد ان يقرل في آخره ان شاءالله فاخذ انسای 1524 
فم فان ذکر الستثفاه بعد ما رفع يدة عن Rad‏ موصولا يصع الاستثناء - كما 
لو تخلل بين الطلاق و بين الاسنثناء عطاس او جشاء ٭ 

1525 رجل اراد ان بحلف رجلا فخاف ای يستثني الحالف فالحيلة له‎ ٥ 
a بقول عقیب اليمين موصولا سجعاں الله او‎ dem ان يأمر العالف‎ 
الله او كلاما لا يصع الاستثناء بعد: ٭‎ 

۹ رجل قال و الله لا اكلم فلانا استغفر الله ان شاء الله قالوا فى اليمين 1526 
بالطلاق یکوں مسئثنیا BLI‏ ٭ 

Joy ۷‏ قال لامرآنه انت طالق ثلثا ارلا و فارسیتہ يا نه لا يقع شيع - و 1527 
كذا لو قال انمت طالق و الا و فارسیته و مكر » 

۸ و کذا لوقال انت طالق ثلثا ای کان و فارسینه اگر بود - و کا لو قال 1528 
انت طالق ثلثا ان و فارسیته اگر - و کذا لو قال انت طالق GE‏ ان لم و 
فارسیته اگر نه - و كذا لو قال انت طالق GU‏ ان لم یکی و فارسیته اگر 
نجرد - لان هذه الألفاظ الفاظ الشرط و الشرط اذا اتصل بالجزاء اخرجه 
می أن یکرں ايقاعا ٭ 

۹ رجل حلف بطلق امرأته ان لايكلم فلانا ال ناسيا فكلمه ناسيا ثم كلمه ذاكرا 1529 
کان ila‏ - لانه اسنئفیی الکلام ناسیا مری‌مطلق الکلام فيب ما رز داخة ‏ 

۳۰ | و لوقال لامرأته انت طالق ان کلمت فلانا إلا dti‏ وكلمة ناسا 1530 
ثم کلمه ذاکرا Y‏ يكو حانثا - لان كلمة الا ان للغاية - قال الله تعالیی و 
لستم بآخذیہ الا نغمضوا فيه و اراد به الغاية - فاذا کلمه ناسیا انثبت 
الیمیی فلا ris?‏ بعد ذلک e‏ 





( ۲ ن ) فبقي ما وراءه ۵ ( م ن ) فکلمة » 


] ۳۱۱ [ 

في الرصایا انه اذا وقع الشک فى ااستثفاه يقل الستثفاه في قول 
ابي يوسف رح - لن على قوله ااستثناه اخراج ناذا وقع الشک فى 
الاستثناء ge pat)‏ الا القدر المنقين - و على قول “عمد ر ح الاستثناء تكلم 
بالباقي بعد الثنيا فالشى فى الاستئناء یکوں شا فى اابجاب فلا پثبت 
الا القدر المتقيى - و ذكر فى الاقرار اذا قال الرجل لغيرة لک علي الف 
| الا مائة او خمسوں ذكر في نوادر ابي سليمان رح انه يلزمه تسعمائة 
و خمسون - و ذکر في رراية ابي حقص رح اله يازمه تمع 

مائة و هو الصحيم ٭ 

۸ رجل قال لامرأته انث طالق ثلثا الا شیا طلقت ثننين قضاء ۰ 1518 
۹ ذا قال لامرأته انت طالق ثلثا الا isal,‏ غدا ار قال الا راحدة ای 1519 
کلمت فلانا ایقع شيوى قبل ممجرى العف و الکلام - و عند الكلام و مجبی 
ail‏ يقع نتان - لان ااصل ان يكون المستثئیی منه مى جنس المستثفیي 
فاذا کان المستثنی معلقا ار مضانا الى الغد كان المستثنی aio‏ معلقا 

ار مضانا الى الغد ٭ 

۰ اذا قال لامرآنه انت طالق يا زانية ثلثا قال ابو حنيفة رحمه الله تعالمی 1520 
تطلق ثلثا - و لا حد عليه ولا لعان - و قال ابويوسف رح هي طالق 
واحدة و عليه العد - لان حكم القذف اشد من حکم الطلق فیصیر Lol‏ 
ہیں الثلہی و الطاق نیقع راحد: ٭ 

۰۱ و لو تل لغیر المد‌خول بها انت طالق طالق UL‏ ل يقح الا واحدة ٭ 1521 

۰۲ رجل قال لمرأنہ انث طالق ثلثا ناعلمي ان شاء الله سے الاستثفاه ٭ 1522 

۳ و لول انت طالق ثلثا اعلسي ان شاء الله او قال اذهبي 1523 
ان شاء الله طلقت لٹا - و بطل ااستثناء ٭ 


[rte] 

۰ اذا قال لامرآنه انت طالق اربعا الا ثلثا یقع واحدة ٭ 1510 

۱ و كذا لو قال انت طالق عشرا الا تسعا كانت تطليقة واحدة ٭ ‏ 1811 

۴ ولوقال انت طالق ثلثا و ثلثا الا اربعا قال ابوحثيفة رحمه الله „JW‏ 1512 
یقع الثلسف - لان الثلث الثاني وقع لغوا فصار فاصلا بي الستثناه و بير 
الول - و قال محمد رح یقح نتان - لانه جمع ہیں الثلسف الأول و الثاني 
حرف الجمع فصار كانه قال انت طالق سنا الا اربعا ais‏ ثنتان e‏ 

۳ و لوقال انت طالق ثلثا الا واحدة و ائنتیی عی ابي حنيقة رحمہ 1513 
الله تعالیی انه قال یقع الثامی كانه قال انت طالق ثلثا الا ثاثا - و قال 
ابریوسف رح يقع نتان فيصم استثناء الواحدة و یبطل الباقي ٭ 

۴ و لو قال انت طالق واحدة و واجدة و واحدة ال WE‏ طلفت GU‏ کانه 1614 
قال انت طالق ثلذا الا ثلثا » 

1515 و کدا ار قال انت طالق واحدة و واحدة و واحدة الا واحدة و واحهدة‎ ۵٥ 
٭‎ UU و واحد؟ طلقت‎ 

۹ ولو قال انت طالق Gh‏ الا واحدة و Foal,‏ و واحدة طلقت WU‏ 1616 
انه جمع فى ااستثفاه حرف الجمع فصار كانه قال انت طالق ثلثا اا 
ثلثا - و قال ابو پوسف رح يقع واحدة و يصع استثفاه الراحدة و الثانية 
لافه اسثثناء البعض - و لا يصع اشتنناه الباقي كيلا يردي الى استثناء الكل » 

۷ و او قال انت طالق ثلثا الا SUI foal,‏ و مات قبل البیاں 1517 
ذکر في بعض الررایات عن ابي یوسف رح انه بقع واحدة - و یقع 
ثنقان في قرل مد رح - و على قول ابي پرسف رح يكثر الاستثناء 
و يقل الواقع - و ide‏ قول محمد رح يقل الاسنثذاء فیقع ثفغان - و ذكر 
( م ن ) کات Wb‏ واحدة e‏ ( سم ن ) استثنى البعض » 

[ee] 





۳۰٩ [‏ ] 
و قال الزرچ قلت قول الفصاري ا انیم لم يسمعوا فان القاضي چیز 
شهادنهم - ويغرق بينه و بين المرأة - و ای قال الشهرد لا ندري قال 
ذلك ام لا ال انا لم نسمع منه شیا غير قوله المسيم ابى الله لیقبل 
القاضي شهادتهم حتىي شهدرا انه لم يقل معها غيرها - و جعلوا دعرى 
الاسنئناء فى الطلق کذلک - قال شمص اائمة المرخسي رح هذه من 
المسائل الني يقبل فيها الشهادة على النفي - و لو جري الاستثفاء ge‏ 
لسانه می غير قصدة او استثفیی ولا يعرف معني الستثناء قد مرقبل هذا e‏ 

۵ رجل قال لمرأته انت طالق و طالق و طالق ان شاء الله ga;‏ 1505 
الاستثفاء ول يقع شيرى ٭ 

۱۵۰4 ولوقال انت طالق و طالق و طالق و طالق ان شادالله قالوا ني 1506 
قياس قرل ابي حفيفة رحمه الله نعاليي يقع الثلہی - لانه تخلل بين 
الثلمف و بين ااستثثاه مالا حکم له فيلغو فلا يصع الاستثفاء - کمالو 
سكت بعد الثلمى قبل SARI)‏ - و ule‏ قول ابي یوسف ر محمد 
رحمهما الله تعالي لا بقع شيري e‏ 

1507 قال رضي الله تعالیی عنه و لو قال لامرأنه انت طالق ذتیں و ثننیی‎ ٢ 
٭‎ GU الا واحدة طلقت‎ 

۸ و لو قال انت طالق A, ah‏ الا QU‏ يقع ثفتان ٭ 1508 

۹ ولوقال انت طالق Gat‏ ولفاين ال ئلثا طلفت UU‏ - انه لا رجه 1509 

اي #جعل هذا استثناء الثلہی می الثنتیی لا می الثنتیی ااولیی ولا 

مي ااخربییی و ا رجہ ای تجمل هذا استثناه الثاست Logic‏ جميعا فیکوی 

ممتئنی می كل ثذئيى راحد؟ و نصغها فيبطل السنثفاء ضرررة ٭ 


— 





yr )‏ ( واحدة و نصفا و 


(rea [‏ 
واحدة ر ثللا ان شاء الله صم LMT‏ في قولهم © 

۲ رجل ططق امرأئة ثلثا فشهد عنده عدلان انك.استثنييى مرصرا و هو 1502 
J‏ يفك ذلك قالوا ای .كن الرجل فى الغضب يصير حال يجري ade‏ لسانه 
ما.# يريد و لا يحفظ :ما #جزي Ae‏ له ان يعتمد علوي قولهما - و ا فلا «- 

۳ اذا ادعت المرأة. الطلاق فقالل الزورج کفت قلت لها.انلتءطالق اي 1508 
شاء الله فكذبقه الموأة فى الستثفاه ذکر فى الررامات الظاهرة. اى القمل 
قول الزرج۔۔ و عفد بعض المقاخرين. لا:يقبل. قوله الااببينة -.و لو تال 
الزرے طلقنک امس ر قلت اي شاء الله فيي ظاهر الررایة يعون القول قول 
الزرج - و ذكر فى الفوادر خلافا بين ابي يوسف و ”عمد رح - فقال على 
قول .ابي يرسف رح يقبل قول الزوج و لا يقع الطلق.- و علزي قرل aat.‏ 
رج بقع الطلق و لا يقجل قوله - و.عليه الاعتفاد. و الفقویي. احتياظا لامر 
الغرج في زمان غلب فسان الئاس ٭- 

۰۴ و لو خالع اسرأنه :ثم ادعري الاستئفاء فى الخلع في ظافر اثرراية ‘him‏ 1504 
و الطلق سواء - و ای ذکر البدل فى الخلم: فقال خالعنگ ate‏ كذ 
نقیلمی ثم ادعنى الستلفاد ذکر عصام و غير انه لايصدق Sal lbas‏ 
على الخلع جعلا dal oll,‏ الجعل ذکر البدل فى الخلغ لا حقيقة 
الآخذ - و كما ا3 يصدقة القاضي فيما' ذکرنا لا تصدقه'المرأة- و ای شہد 
aye ll‏ بخلم. ار بطلاق بغیر استثناه تال فنى_الصيز الكبير اذا اخقلف 
الزرجاي فقال الرجل قلت المسيم ابن .الله في قول النصاري و قالت: 
المرأة. لم تقل قيل النضاري كان القزل قول الززج. مع بمینه - فان جادت. 
المرأة بههود. فقالوا مسعنا يقيل المسیم ابن الله و لہ يقلن شینا. آنخر 


( م بي ) غلب على الناہی القساد o‏ 











] ren] 
٭‎ ght اليهما و .لازیقع‎ ALI) ریغصوفت‎ 

۷ و لو قال انت طالق ثلا اى شاء الله انت طالق طلقت ple!‏ _راحدة ۰ 1497 
۸ و بو قال انت طالق راحدة ان شاه الله و انت طالق لفتیں .اي لم 1498 
يشا الله قالوا لا يقح شچیی - و هذا الچراب على قول “عمد رح ظاجر 
ال عفدہ الاستثفاء ابطاٍل نقدم ار تأخر - و قوله. ان شاء الله و قوله اي لم 
Ley‏ الله کل dal,‏ مفہما استثناء فیبطل البل -. و علوی.قول ابي یوسف 
رح ااستثناه. نعليق فالطلق الول تعلق بمشيئة الله .و الثاني تعلق بعدم 
.مشيئة الله و مشيثة الله غيب عنا ( نعرفب: وجودها ما لم نظہر فلا بعکم 
بوقرع الطلق - و لإ ,بالكلام الثاني .يتعلق الطلق بعدم المشيئة فلو.قلفا 
بوقوع الطلاق نظبر مشيدة الله تعالئ نیبطل می حیث يصم غلا.يصم * 
۹9ء لو قال ahd‏ انت طالق الوم _راحدة اي شاه الله و ايى لم يشأ 1499 
nhl‏ غفمضوں الیوم و لم تطلق قال ابويوسف رح يقع yd - PU‏ الله 
تعالىي لوشاء وقريع لبراحدة للجرئ على لسانه الطلق . فى اليوم ناذا 
مضى اليوم و لم تطلق. انعدستت المشينة.- و ان طافہا فى اليوم واحدة 


ا ینزل اکثرمی ذلک» 
۱۵۰۰ و لو قال انمت طالق لٹا و ثلثا لی.شاء الله على تول ابي. حنيفة رحمه 1500 
الله تعالیی تطلق ٠ GU‏ 


۰۱ وركذا .لو قال لعبدة انت حر :ر حر she yl‏ الله jiy‏ العبد dic‏ 1501 
. ابي حذیفة ربحمه الله نعالن -.لإن لایجاب الثاني وقع.لغوا نیصیر ناما 
بھی الستثناه و بھی ما قبله - و قال صاحباه الستثناه ghar‏ ر لا يقع الطلق 
و الغقاق - و غلوں هذا الخلاف لو قال انت طالق ثلثا toy als»‏ 
الله عند ابي حنيفة رحمه الله تعالی. بقع الثلسف ۔ و لو قال انت طالق 








[ ۳۰۷ ] 
و علي قول ابي بوسف رح یفصرف الستثناه الى الیمیں الثانية كما 
لو ذکر Ko‏ الاستثفاء شرطا ٭ 

۴۳ و لو قال انت طالق بارادة alll‏ تعالی ار بمعبته ار بمشیته ار برضاه 1498 
( تطلق - و كذا لو ذکر مكلى حرف الباه کلمة في فقال انمث طالق في 
مشيئة الله ار ني ارادنه ار في حكم الله ار في امرۃ ار في قضائه 
ار في قدرنه او في تقديرة لا نطلق ٭ 

۴ و لو قال انت طالق في ple‏ الله او في معلومه نطلق و لو ذكر حرف 1494 
الام فقال انت طالق لمشية الله ار لمعبته ار اقضائه او غيرها می MAI‏ 
تطلق - و لوقال انت طالق بعون الله او بعکم الله او بقضائه ار يعلمه 
او بقدرنه نطلق ٭ 

۵ ور مي شرط صخة الستثناء عند مشائضفا رح ان يكون الستثثاء مسموعا 1495 
بعیہی لو قرب انسای اذنه الى فيه يسمع - و يبصع استثناء الصم - و مي 
شرط صحة الستثناه ايضا ان يكوى موصولا و( ینقطع بالننفسس و 
لا بالعطاس و الجشاء و لا بنخلل النداء بين الستثناه و بيى ما تبله 
agin‏ لو قال انت طالق يا عمرة انشاء الله صم الاستثفاء - و كذا لوقال 
انت طالق يا زانية انشاء الله يصم الستثفاه - و كذا لوقال انت طالق ثلثا 
يا فلانة الا واحدة يصع استنفاء الواحدة و یقع نان - و لوقال انت طالق 
حتى بطیب قلبک ان شاء الله يكو فاصلا فيقع الطلاق و لا يصم الاستثناء ہ 

۹۷ رجل قال امرأنه انت طالق ای شاء الله انت طالق Gade‏ ینصرف 1496 
ااستثناه الى الول - ويقع واحدة بالکام الثاني - و ade‏ قول زفرر ح 
( عر ن ) الفاظ ٭ (we)‏ إن يكون مسموعا o‏ 





] ۳۰۵ [ 

تكلمت باحذهما اضر ج yell‏ من يدها - اما كلمة متىي للرقت فلا خر ج 
yell‏ من يدها اذا تعلمت باحدهما - الا یری انه لو قال لها انت طالق 
منى شنت فقالت في “جلس ار بعدة 9 اشاء لا خر ج الامر می يدها 
و لپا yl‏ نشاء بعد ذلک - و کذا لو قال من ابیت * 

۸ ولو علق الطاق بمشيئة الله نعالی فقالت انت طالق ان شاء الله 1488 
تعالوں او قال ان اجب ار رضي ار اراد او قدر لا بقع الطلاق - و VS‏ لو 
قال انت طالق ما شاء الله او قال الا ان يشاء الله ار قال ان لم يشا الله » 

۹ ولوقال انت طالق كيف شاء الله يقع الطلق راحدة رجعية - و کذا 1489 
لو قال انت طالق و ان شاء الله ٭ 

۰ و لو قال ان شاء الله فانت طالق ل نطلق في قولهم ٭ 1490 
۱ و لو تال ان شاه الله انث طالق 2ل نطلق في قول ابي یوسف رح 1491 
و تطلق في قول “حمد رحمه الله - و الفنوئ على قول ابي يوسف رح 

و كذا لو قال ان شاء الله و انت طالق ٭ 

۲ ر اختلف ابويوسف و محمد رح ان الطلاق المقرون بالاستثفاء في 1492 

موضع يصم االستثفاد هل يكون يميذا - قال ابویوسف رح يكون یمیفا - حتی 

لو قال امرأته ای حلفت بطانگ فعبدي حر ثم قال لها انت طالق 

ان شاء الله yim‏ يصع الستثناء عندهما بعفمت في قول ابي يرسف 

رح - و قال محمد رح لا يكن یمینا ولا عنم - و على هذا لوقال 
لامرأنه انت طالق اں دخلت الدار و عبدي حر ان کامت فلانا ای شاء 

الله علي قول محمد ینصرف الستثناء الى الطلق. و العتاق جميعا 

( من ) لم اختلف ابو يوسف و عید رحمھما الله تعالى ان هذا BAM‏ وهو 
الطلاق المقرون اا ه T‏ 
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ڪڪ و لن ام MST‏ فقالمت نی مجلمب شئيق طلنت الوجود 
Basal‏ ..و كذا بر قات جي مجلمہا .قبل ای تقول شیئا طلقت l-‏ 
:عند تقديم الطلق یخعلق GI‏ بالهدهما - كما لو قال انت طالق: ای اكات 
و لن شوبت فاذ! قللت. SS‏ طلقت لوجود المشْيئة -.ر كذا لو قامبت 
عى جلمپا تبل:ان تقول شِيدًا طلقبت لعدم النشينة - و.لى وسط الطلاق 
.فقالی: لی ششت؛ فلنت طالق و ای لم نشائي فهو بمنزلة ما لو قدم الطلق 
على الشرطیی لما عرف فى اجامع الکپیر - زان ذکر الباهرو قدم الطلاق 
فقال انت طللق: لن.ششت.ر إن ابیت فقالبت ششت ار قالت ابیت 
یقع الطلق - لان الشرط احدهما - ر ان قاست عن جلسها قبل ای تقول 
Une‏ يقع - أن الشرط. احدھما, و لم يوجد.- و اما المشيئة فظاهرة: للعرف 
و-كذ! اللباء - لی الاباء غعل: و الفخل یعرفت بهد: بطااف عدم المشيئة و 
:كل ذلكس.يكيبى بلسانه لا.بقلبه -.و الكراهة بمفزلة IUI)‏ -. و ان وسط الطلاق 
فقال ان شثت فانت طالق و ان ابیت:فھو ihia‏ ما لوقدم الطلق ۔ 
قال: عم رح هذا !۱۵ لم .ینو شینا.- فای. نوي وقوع الطلاق دون الندلبق 
يقح. الطلاق فى: الوجوة كلها تدم الطلاق على الشرط و آخر ار وسط - النہ اذا 
نوی الیفام یصیرنکانه قال انمت طالق شيت ار لم نشائي ارءقال انف 
طالق. kd‏ او ابیبی.-. و لو قال ها انیت طالق منیی شنت و ابیت 
فهر على المجلس ر غيرة. ر( تطلق .تحتو تقول شدّت .و ابیبت #خلف 
قول انی طالق.ان add‏ و ابیت - إلى ub‏ یقتصر عای المجلس فاذا 
إن اکلت و ل شوبت فاذ! قالت شفت طلقّت لوجود Bate‏ ه ( ن ) “قبل 

yy‏ تقول Uas‏ طاقت لعدم المشية وان وسط الطلاق او ٭ 


] ۱۳۰۳ [ 

۵ رجل قال امرانه انت طالق لی fall, ode‏ و ان شنت ثننيني 1485 
فقالت قد ششت UY‏ طاغمت QU‏ ٭ 

1486 لفلانقا‎ Fol, 6 و.نلانة- واحد#-اى ششت‎ UU و لوقاق المع طالق‎ ۸ ٩ 

. طات kil‏ واسدةبر یبطل عنه الثلمی. ٭ 

dey ۷‏ تال لامرأته اں ششی ران لم تشائي نافت. طالق såg-‏ 1487 
المسثلة علي وجوه مغما- أن يقدم المشيئة فقال ای ت- و ان تشائ 
نان طالق اوبقدم الطلق فقال .انمت طائق ای شنت ران لم نهائي .او 
وسط الطاق فقال ای ست فانت طالق و ان ل| تشائئي - و کل .ذلک علوي 
رجپهی - اععدهما:ا۰!۵اعاد. کلمة الشرط فقال .ای شت و ان از تشاک نانستت. 
طالق, او لم day,‏ و ذکر حرفت العطف.فقال. ای شنت ررلم نشائي aai‏ 
طالق - و الالفاظ GY‏ المشيئة و الاباء Kal hy‏ - فان لم يعدا US‏ الشوط. و 
عطف ليقع الطلق فى الرجود الثلثة قدم.الطفق علق المشينة. از ا خر ار وسطه 
الى عند .موك Stell. glad bball‏ بالمشينة و عدم. المشيئة:كما لر قال 
ای اقلت نو شربسی. فانت طالق نان الطلق پتعلق, بما:جمیعا. و الجمع. 

بين المشيئة وعدم المشيئة I‏ يتصور فلا يقع الطلق ابدال و أن افاد كلمقه 
الشرط ودقكم: النشيئةافقال ان ششت و ان لم تشائي فانت طالق لايقع 
الظلاق .ابدا - لا .عفد تقدين. الشرط بتعلق الطلق بالشینة: و عدام المشيئةء 
جميعا كما ار قال اي اکلت ر ای شربت نانت طالق یفعلق بهما. 
فلا يني الهمين. - و كذ! لو قال ان شنت اي ابیت نانسی.طالق او ذكر 
الكراهة مكاوب الاباء - و ان قفم الطلاق .على المشینة نقال, انت طالق .ان 
( ۴ سن): ا+ phd‏ الفشيئامة © ( (wr‏ وان اعادد كلم bth dh‏ ان 
عم ٠ Bitoli‏ 





⸗ 








[ ۳۰۲ ] 
واحدة رجعية ا یقع شي في تول ابي يوسف رح و هوقیای D‏ 
ابي حفیفة dom)‏ الله تعالیی ٭ 
۸ و لو قال لپا طلقي نفسک واحدة املكف الرجعة ای شثت فطلفت 1478 
نفسها واحدة بائنة يقع راحدة رجعية في قول ابي بسف رح - لی 
في Kase‏ البائنة مشيئة امل الطلق - ولا يقع شيع في قياس قول 
ابي حفیفة می ما انت بمشيئة فورض اليها فلا بقع 
كما لو قال لها طلقي نغسک واحدة فطلقت نفحها لا لا يقع شيى في 
قول ابي حفيفة رحمه الله تعالىي ٭ 

۹ رجل قال sal‏ طلق امرأني ماشاء الله تعالى و شئت فطلقها المفاطب 1479 
لیقع - و كذ! لو قال لامرأته انت طالق ای شاءالله و شدّت لیقع شهیی ٭ 
۱۴۸۰ رجل قال امرآته انت طالق ای شنت ر شنت St,‏ نقالت 1480 

ee 
1481 شنت فقالت فى المجلس او‎ uio ولو قال لامرأته انت طالق‎ ۱ 
بعدہ ال اشاء لا بخرج الامر مى يدها - و كذا لو قال انت طالق متیی‎ 
ابیت نقالت ( آبي ٭‎ 
1482 ۰ و لو قال لها طلقي نفس ثلثا لی مت فقالت انا طالق لايقع شين‎ ۲ 
1483 و لو قال لها طلقي نفسک ان شنت فقالت قد شت ان اطلق‎ ۶۴ 
» نفسي کا باطلا‎ 
1484 رجل قال لامرأته طلقی نفسک اذا شت ثم جر الرجل جنونامطبقا ثم‎ ١۸۴ 
MAB طلفت المرأة نفسہا قال محمد رح کل شيى یملک الزرج ان يرجع عن‎ 
کامه لا يبطل پاچ‎ yt وکل شين ا یکی له ان برجع‎ ٠ . ببطل بالجنوى‎ 
o م ن ) اشام الله تعالیٰ و شئت نطلقہا المخاطب لا نطلق‎ ( 
Crs] 


{ret [ ۱ 

۱ رجل قال امرژته طلقي نفمک مشرا ای هت اقالت طلقت نفسي 1471 
ثلثا لايقع شيع - و لو قال طلقي نفمک راحدة ان شُت نقالی قد 
شنت ثاثا ایفع شيع في قول ابي حنيفة رحمه الله dW‏ - و قال 
ابر يوسف رح يقع واحدة © ۱ 

۲ و لوقال لها طلقي نفسک ای شنت وطلقي فانة امرأة له اخرئ 1472 
ان شنت فقالت نانة طالق و انا طالق او قالت انا طالق و لانة طالق 
طلقنا جمیعا قال “حمد رحمه الله تعالي ٭ ۱ 

۳ و کذا لو قال لامراته انت طالق راحدة ای شت ور انت طالق opi‏ 1473 
ای شت فقالت قد شئت راحدة قد شثت ثنتیی اذا وصلت نهي 
15S, ۴‏ لو قال طلفي نفسک اں شنت ر امتقي عبدي ان شت 1474 
فبدأت بطلاق نفسها او اعناق عبده صم - قال اذا كان الطلاق و العتاق 
من قبل الزرج فھما آمر واحد (خرج yl‏ مر يدها بایهما بدأت 
ولو قال لها زوجها طلقي نفسک ان شدّت و قال لها رجل آخر اعنقي 
مبدي ان شنت نبدأت باعناق العبد قبل الطلاق خرچ الامر سی 

يدها - قال می قبل انها اخذت في عمل غير الطاق ۰ 

۵ رجل قال af)‏ انك طالق ای لم يشأ نشی طاتک اليرم فقال gU‏ 1475 
sta!)‏ لا تطلق - لان له ان يشاء فى ‌الیوم © ۱ 

۱۳۷۹ تال لامرأته انت طالق foal,‏ ان شنت فة الت شنت نصف 1476 
isal,‏ لاتطلق © ۱ ۳ 

۷ ز قال لامرأته طلني نفسک واحدة بائنة ای شنت فطلقت Lenii‏ 1477 


e Foy و لو قال‎ (wr) 


e} 

سباع و لو تال نسائي كلهن طوائق ای د دخلست. الداار فدتخلت طلقت هي 1468 
وغيرها ٭ 

۴ و لو قال EY‏ لشائي شڪ طاتها في طالق فشادت Gib‏ العمل 1464 
« تطلق الا واحدة - و لو قال آية نسائي شادت الطلاق فهي طالق 
نشی طلئن ۰ 

۴۰۵ رجل تال لامرألة ات طالق غدا اں شی كانت Ruha)‏ اليها نی 1465 
الغد - ر لو قال ان edt‏ فانت طالق غدا کاندی المشیئة الخال في قرل 
محمد رح - و قال ابریوسف رح المشيئة اليها فى الغد فى الفصلیی 
و هو رواية عى ابي easy tarde‏ الله تغالى - و قال زفررح المشيئة اليها 
فى العال فى الفصلیی - و كذ! قال ابو حذیفة رحمه الله تعالی ٠‏ 

۶۹ اذا قال الرجل لامرأتع اختاري غدا ان شکت او امک بیدگ غدا 1466 
لی شت او قال ان Slt‏ فاخناري غدا او قال — 
بیدکت فى الغد كانرى التشیئۃ فى الغد ٭ 

۷ وكذا لو قال ان شت فطلقي Sad‏ غذ! لم یکی لها ای تطلق. نخسها 1467 
uia‏ #جییی الغد « 

۸ و کدا لو قال المت طالق اذ' دخلت الدار ان شت قال ابر يمسف 1468 
رح ره قول ابي حليفة رحمة الله تعالی Bacall‏ بعد الل خول e‏ 

۹ مر لو قال انت طالق رأس الشهر لی شنت كانمي ii)‏ پا 1469 
راس الشهر ه 

Jay ۷۰‏ قال لامرأنه انت طالق لٹا الى مت فقالمت انا طائق نهر باطل 1470 
cP)‏ 


و ان قالے اذا ظالق UN‏ نبي للت ٭ 


( 6 س) ولوقالت » 


Û rad }‏ 
طافتک تطلق لخریی.نی القضاء - gli‏ عنین جلاقا بذلگ القول میں غیما 
بینه و بين الله تعالیی ٭ 

۷ رجل قال لچنيية ای طلقتک نعبدبي حر یصے ذلك .ر يصير كانه ,1457 
تال ان تزرجني و طلقنگی فعيدي .جر.- و لوقال إن Sh‏ فاني 
طالق eo? GU‏ هذة الیمیی + 

۸ اذا قال للمنكوجة نکاجا. فاسدا ان طلقتک نالیمیی على الطالق باپلسای ٭ ,1458 
۹ رجل حاف لیطلقی فلإنة اليوم UL‏ وغلانة اجنبية ار امرأة طلقہا هو UU‏ 1459 
فیمین » le‏ ان يطلقهيا باللسلی - و هو كما ار حلفب لينزرجي فلانة 
الین ر هي مذكوحة الغیر و مدخلته كانت الیمیں علی‌النگلج الفاسد a‏ 
۰ رجل قال امرأنه ای دخلت الدار ان دخلت الدار فانبټ طالق قال 1460 
ذلك. في دار واجدة فدخات الدار مرة واحدة . طلقیی استچیمانا - و 
كذا لو قال ان تزوجنک ای نزرجنگ فانبي طالق فتزوجها مرة راحدة 
طلقمت - وك قال ا تزرجنک فانت طالق ابن نزرجنلگ او .قال اذا 
las‏ الدار فانت طالق اذا خلت هده الدار 9 تطلق ما لم تِدخل 

مرزيى ر ا تطلق ما لم يتزرجها مرثیں ٭ 

۱ رجل قال لامرأنه طلقي اية نمائي شنت ليس لا اي تطلق نفسها 1461 
نبي ظاهر الررایة - و عن ابي یسب رح لہا ان تطلق نفِسہا -.و ذا لو 
قال نسائي yall‏ طوالق .ای شب فقالبت ,شتيب يقع الطالق عليها 
و جلى غهرها في قرل ابي يوسفيب رح ٭ 

۲ رو لو قال لها امر نصائي بيدكب قالوا لیس لها ای تطلق نفسپا - و .عي 1462 
ابي يومف رح لہا إن تطلق نیسها ٭ 
رم ن) و لو فال » 





[ ۲۱۸ ۲ 
تزرج امراة وقعنت فلوي كل واحدة منهما نطليقة نبانت العدیثة 7 اليي 
fue‏ نعیف یملک صرف الطلق الثاني اليها ٭ 

۰ رجل له اربع نسوة قال كل امرأة لي طالق اذا دخلت هذه الدار 1460 
ثم طلق fuel,‏ بعینہا نطليقة بائنة ثم دخل الدار و هي فى العدة 
Jey ۰۱‏ قال كل امرأة لي طالق و يفوي بذلك من انت في نكلحه 1451 

و من یستفیدھا بعد ذلک لا بقع على من يستفيدها * 

1452 زول لال وی انزرجها فبي طالق ان کلمت نانا فكلم ثم نزرج‎ (or 
ل9 يقع الطاق عليها - و لو کلم ثم نزرج ثم كلم طلقت المتزرجة بعد الكلام‎ 
الاول ذكرها القدوري رح ٭‎ 

۳ ولوقال كل امرأة اتزرجپا فبي طالق ان كلست فانا فتزرج ثم كلم ثم 1458 
تزرج اخروی ثم كلم 9 تطلق الثانية 8 

1454 فتزرج امرأة‎ UN ائزرجہا فبي طالق كلما كلمت‎ Hal ولو قال كل‎ ٥ 
فلم طلقت - فان تزرج امرأة اخریی ثم كلم انیا طلقت المنكوحة‎ 
ot فى امد : و‎ wil ان‎ pa الرلیی نطليقفة اخریٰ بهذا‎ 
۱ ۱ المفكيحةٌ الثانية ٭‎ 

۵ رجل تال لامرأنه انلم تعوني حاملا فانت طالق UU‏ فجادت dy‏ 1455 
لاقل مس سفتیں بین می رقت الیمیی لانطلق فى العتكم - فان چارت 
لاكثر می‌سنتیی بيوم طلقت = ران حاضت بعد الیمیی لايقربها لاحتمال 

ا ان لاتگوی tele‏ ركذا اذا لم تحض اينيغي له أن بقربها ude‏ تضع ٭ 

۹ رجل تال امرانه ان قلت لک انت طالق نانتا طالق فقال قد 1456 





( ۶ ن ) وکذا لو لم ین 





۲ ۲۹۷ [ 

1444 andi gis wy ولو قال كل امرأة لي طالق ر انت طالق‎ ner 
e واحدة واحدة‎ 

۵ و لو قال انت ومن دخلت الدار مس نحائي طوالق فبي طالق 1445 
حیں سكت - رای دخلت الدار ر هي نی العدة لزمتها اخری ٭ 

۳۹ و لوقال لعيدة انت حر رمن دخل الدارمي عبيدي عتق المخاطب 1446 

ہے fa‏ ۔ فى تال منیت تعلق منقه بالدخرل ل يصدق تضاء e‏ 

۷ رجل قال امراته كل امرأة bay‏ ما دست حية فبي Jb‏ 1447 
لا تخل الهخاطبة فى الیمیی فص مس سی عبت 
D‏ حية ( تداخل فانة فى اليمين ٭ ۱ ۱ ۱ ۱ 

14458 و لو تال کل امرأة انزرجها باسک فبي طالق: فطلق هذه ثم تزرجها‎ tea 
الیمیں ۔ كنا لقال كل امراة انزیجہا خاش‎ ale نظلق و ان كان فا‎ « 
i EUS فبي ظالق لا تاغل هي فى الیمین و لی‎ 

۹ رجل تال لامرأته أى تزرجت غلیک. ما عشت فعال الله علي حرام 1449 
نم قال ای ey‏ ملیک فالطلق علي راجب فتزرج عليها بقع ase‏ 
کل ilb faa,‏ و يقع نطليقة — یصرفها ال ايتبما شاه - ال قوله 
فعال الله علي حرام جعل يمينا بطلق کل من كانت في نکاحه و کلم 
الثاني بمب بطلاق واحدة من نسائه بغیر عينها فاذا نزرج امرأة الت 

" الیمینان ‘lab‏ غلى فل راحدة منہما تطليقة باليميى الولئي: - و بالكلام . 
الثاني على قول می یصحے هذة الیمیں يقع طلاق آخر على واحدة 

بقي رمَينْها بضرنه الع اينما شاء - قال موانا رفي لل تال غنه رفي 
. هذا الجواب نظر- اي الام الثاني يمي بطلاق واحدة می عق و كما 
(yp)‏ تعلیق عنقه ه ( سن ) تطليقة م | SS‏ 





TA, 
* طلق الغد جزاء الدخول‎ dap بشبخيل الدار - لانه‎ 

۹ و لو قال لمرآته لى دخلت الدار فانت طالق و طالق و طالق ای 1436 
کلسچ نانا فالطلاقٍ الاول ر الثاني يقعلق بالاخول - و الطاق الثالسی 
يقعلق بالشبرط الثاني - لو بخلت الدار تطلق ثنتین - و لو تعلست 
فلانا طلقيت وإجدة ٭ 

۷ و لوقال اي wilde‏ الدار فانت طالق أن کلمت فلنا كان الطلاق 1487 
المعلق بالكلام ,جزاء للديخول _جتیي لو eal‏ تيل الدخول فى الدار ثم 
د جلت Nall‏ (يقع شين 8 

Jay ۸‏ قال لامرأته انت و می دخلت الدار می نسائي طالق طاقيي 1488 
المخاطية Shall‏ - .ای دخلت الدار رهي في العدة طلقت اخریں 
لان الدخیل نی الخطاب الخابي ل يمفع الدخول فى الخطاب (بعام.» 

۹ و كذا لو قال کل امرأة می نسائي تدخل jal‏ فبي.طالق ر فانة 1489 
طلقت فانة fal‏ فان دخلتِ الدار و هي في المد؟ طلقت اخرول ٭ 

۱۴۴۰ ركذا لو قال كل امرأة انزرجها فو يطالق وفانة لامرأة له اخرئ طلقت 1440 
dina‏ محال - و لا يفنظر النزرج - فا تزرجها بعد ذلك طلقت اخرى e‏ 

۴۱ و لوقي امرأته انت طالق BW,‏ إن نزرجها ل تطلق امرانہ جنیی 1441 
یٹوچ نان ٭ 

۲ و لو قال انہپ و فلانة طوالق ای زوجنها لم بقع الطاق على foal,‏ 1442 
جت يزوج فانة ٭ 

۴۳ و لو قال انب UM,‏ طوالق إن دبخلت .فانة الدار ل بقع الطلاق 1443 
Jis gia‏ نانة » ۱ ۱ 





٠ فى اعال ٭ ( ۳ ن ) ان تزوجتا‎ (or) 


[ ۷۹۵ ۲ 
لا تطاق امرانه ران کان يصلم لایتاع ude‏ امرأته - انه اذا کاں موضولا 
کان “عبر على iKa)‏ ٭ ۱ 

۳ رجل له اربع Bad‏ دنخل بھی قال کل امرأة ام اجامعها" ملك الليلة 1488 
فالاخريات: طوالق فجامخ زاحد؟ فطاع الْفْجَر ظاقت gil‏ جامحها ثلثا 
نة جعل نرف جماع الراحدة شرطا لرقوخ الظلق على الجواقي تکلمة 
توجب تعميم الفساه - و فى التي جامعہا وجد شرط طاتہا ثلسی مرأت 
و هر ترف جماع الللسف ننطاق هي GE‏ - اما في غیرها وجد ني SS‏ 
كل واخذة شرط الطلاق مرنینن O50‏ جماع غيرها فنطلق مرت ٭ 

۴ رجل ثيل له الک امرأة غیرهنه نقل كل امرأة لي نېي ظالق 1484 
3 تطلق امرأتة - و خذا اف ما آذا فالت المرأة لزوجها انك Bio‏ أن 
ننزرج علي فقال ان نزرجت امرأة فبي طالق فابانها ثم تزرجبا نطق 
مرة اغرو - و كذ! لو قالمت له أمرأته الک نززجت Ae‏ اهرأة 
فقال کل امرأة لي طالق تطلق المضاطبة ال في رای عن ابي برست 
رح - و الفرق ان كام الزرج في هاتين المسكلثيى بفاد علق كلم المرأة 
Jadi‏ في کامة ما ذخل في کلم المرأة و الغذکوز في pis‏ المرأة قى 
المسئلتين امرأة ز هذا الاسم ينناول آية اسرأة كانت ئلد خل kta‏ 
في اام الزرج - اما فى العشئلة الولی قول التتاثل الى امرأة غير هذه 
9 یتناول هذه المرأة بال ما فا LUE‏ جَوابَ الزرج © 

۵ رجل قال لامرأنه انت طالق غدا اذا ذخلت sho‏ يلخو ذکر sal)‏ زيقخلى 1485 
الظلاق بذ خرل آلدار- ale‏ لودخلت في اي وقنك كان نظلق - ولوقلام 
الشرط فقال فى دخات الدار 4الت طالق قدا يعلق الظاق فى الغ 











[ ۲۹۴ ]۲ 
الذي تعلمت اثر من واحدة فان ابن ان حلف لم ترجع اليه - و ای 
حلف رجعت اليه بناج جديد ۰ 1 i‏ ۱ 

۹ امرأة كانت مع زوجها في بيت قریب لها فقال لها ۳ الیل ای 1429 
بت الليل في هذا البیت فعال الله علي حرام فخرجت من 
ساعتها و بالت في موفع WU‏ زوجہا قالوا لی اراد الزرج تحويلها بنفسها 
niet 3‏ - و القول في ذلک توله » ۱ 

۰ وذكر فى الجامع الصغير py‏ قال امرأته بالفارسية ار تو امشب 1480 
در خانه بافي فانت کذا لخرجت مع زرجپا می ساعنها ; بانمت معه 
في مذزله IW‏ ان اراد بذلک ان تفتقل بمتامها و قماشها p‏ 
— و ای اراد النقل بنفمہا ( غير لا #حذرى = و ان اشکل 
على المرأة حلفته - فا حلف فعسابه على الله تعالوي - وهذ! ظاهر فیما 
اذا رقت فقال اگر دریی روز LEN!‏ باشي - و ای رقت بسنة کای ذلکگ 
على النتفال بنفسپسا ومقاعہا - وان لم يوقت و لم يكن له نية وت 
الیمیی يعمل على النتقال بنفسها » ۱ ۱ 

Jey ۳۱‏ اراد السفر فحلفه صهرة و قال.ان غبت بعد هذا ye‏ امرانک . ]143 
فلم ترجع اليها عفد راس الشپر فامرانک طالق فقال الختی بالفارسية 
هصت و لم oy‏ علي ذلكب ثم غاب اكثر می شهر طلقت امرأنه - لان 
اجاب كلام الصهر و الجواب يتضمن اعادة ما فى السوال فتطاق امرأئة . è‏ 

۲ رجل uhm‏ یمین رجل فلا بلغ . ال ذكر الطلاق خطر بباله. طلق 1482 
امرژئه ای نوی عند ذکر الطقق استیناف الطلق و کان کامه مرصرلا يصاع 
الیقاع ملي امرأنه يقع الطقق علی امرانه - و اي shad‏ طلق امرانه 
(yr)‏ بدين خاله اندرباشي © ( سر ن ) قال٭ (or)‏ اكراين دوروز الاجا 


Cea) 





[ ۲۹۳ ]۲ 
بالسبب الذي تصادقا عليه و ذلك المبسب باطل ٭ 

Ue) ۴‏ تال لامرأته ان اشقریت بالخبز she‏ فانت طالق فاشترت مي 1424 
السقاه ste‏ حمله من الرادي تطلق: امرائه - و ان دنعت الخبز الى 
السقاه و قالت احمل الماد الینا بپذا الخبز قال بعضپسم لا بعنی 
في یمیلہ - لن هذا AFE‏ و لیس بشراء ٭ 

1425 امرأة كانت تبعي في بینپا فقال زوجها لصبرنه ان لم تخر ج ابننک‎ ٥ 
من هذا البیت و تبكي هناك فبي طالق فخرجت المرأة ثم دخلت‎ 
وبکت قال الفقیه ابوالليمف رح ان كان يسمع بکائها فى البیت احد‎ 
طلقت اذا بکت - لانه انما منعپا من الجكاء لالجل ذلک - و أن لم یک‎ 
كذلك فاذ! خرجت قبل ان تبكي بعد اليمين بطل الیمیں فلا #حذرف‎ 
» NS بعد‎ hy 

۹ امرأة قالت لزرجها ای خبزت حتى تأكل فجاريتي حرة فخبزت لجار 1426 
لہا ale JU‏ الزرج لا تحنت - yd‏ معنی کامپا أن خبزت لاجلک 
فاذا لم تخب ز لاجله لا أعذنی ٭ 

۷ رجل قال afa)‏ اں د خلت دار فان بغير مرادي و هوائي فانت طالق 1427 ر 
نارادت ان تنهب الى دار فان فقال لها تومي رو بر می چه مي‌آید 
هذا dae,‏ لیس باذي - فان دخلت ER e‏ 

۸ رجل قال احدی امرأنيه حين سألت aie‏ طاق ضرتها اني لو طلقتها 1428 
فانک تطلقیی فقالت رفیت فطلق ضرنها ثم قال لهده استبرتی ثم 
انكر الطلق قالوا لا يسع لبذة المرأة المقام معة - فان ارادت أن ترجع 
اليه و لم یکی طلقپا QA‏ قبل ذلک بحلف بالله ما اردت بکلامک 





( م ن ) تومي شو بر من چه آید ٭ ( ۳ ن ) و اذا دخلت s‏ 








[rar] 
الساعة فان لم تعملیة فانت طالق فذهیت ولم نقدر على الاسترداد‎ 
ثم استردت مفہ فى الیرم الثاني و حملته اليه قالوا اذك فييميذه - لس‎ 
© قوله احملیه الي الساعة تنصیص على الفور‎ 

۰ رجل قال لامرأنه ان وطئت امتي فانت طالق فقالت الامة انه 1420 
وطثفی و كذبها المولی كان القول قول المولی - فان علمت المرأة بذلک 
لم یسعپا المقام معه ولا ان تدعه yl‏ جامعپا - و ان قال المولیی اگر کرد" ام 
خوش آرردہ ام كان ذلك اقرارا ist, abe‏ في یمینه ٭ 

۱ سکران ضرب allel‏ فخرجت من دارہ فقال ان لم تعودي الي فانت 1421 
طالق و کان ذلك عند العصر فعادت اليه عند العشاء قالو eist‏ فقي 
يمينه - y)‏ یمینه يقع على الغور - و ان قال لم انو الفرر لا يصدق قضاء - و 
فى المرأة اذا قاست لتخرج فقال الزرج yl‏ خرجت فانت طالق 
فجلست ثم خرجت بعد ذلك بساعة dst)‏ في یمیئہ ٭ 

۲ رجل قال ان کنت فعلت کذا اين زن كه مرا بعانه است طلاق وقد 1422 
کان فعل الا ان امرأته لم تمن في بيته رقت اليميى حنمت في يمينه 
اي المراد مى هذا الکلام هو المذکوحة ۰ ولوكان قال ایں زن كه مرا 
دریی خانه است کذا و ليست امرآته فى البیت الذي عينه لا تطلق 
ail]‏ - لن عند تعيين البیت لا يراد به المنكوحة ٭ 

۳ مبي قال ان شربت فكل امرأة انزرجها نېي طالق فشرب و هو صبي 1423 
فنزرج وهو بالغ و ظى tye‏ ای الطلاق راقع فقال هذا البالغ آري 
حرامست برمی ISG‏ هذا اقرار مخه بالحرمة فاحرم امرأته ابتداء - وقال 


بعضهم لا ترم امرأتة وهر الصحيم - لانه ما اقر بالحرمة ابتداء و انما اقر 





e حدت‎ (yr) 


[rat [‏ 
لانه ما اضاف الطلاق الى الملک ولا الى سیب الملک ٭ 

1415 رجل قال لعجوز انک و فقال الزوج ان لم افلخر‎ ٥ 
ما لم يقل‎ ain, بامومنک فامرأنہ طالق قالوا لا بعنہی ,في‎ 
بلسانه لا افلخر ٭‎ 

۷ رجل قال لامرأته وفي يدها قدح فيه ماء فقال لہا أن yà‏ فانت 1416 
طالق و ان وضعته فانت طالق وان صببته فانت طالق قالوا ترسل فيها 
ثوبا حنى يفشف الماء - قال مولنا رضي الله تعالي عه لا حاجة الى 
هذا CALI‏ فانه لواخف مفہا غیسرھا او دفعت الى غيرها لا تعن 
و ۱ 

Ja ۷‏ قال (امرآنه ان اشقریت جارية او تزوجمت Dale‏ فانت طالق 1417 
واحدة فقالت ل ارضیں بواحدة سی فانت طالق ثنتیں yl‏ نعلت 
— ل9 ارفی بث شس ا سی لم ترض 

بثنتیی و لميقل في هذه المرة ان فعلت Ud‏ مس ذلک قال ابو نصر 
بى سلام رح الكلام الثالم بفاہ على ما نقدم ظاهرا ٭ 

۵۸ رجل تال لامرأنہ ای طلق فان امرأنه فانت طالق GU‏ و غاب فلان و 1418 
انامت امرأة العالف البينة ان الغائب طلق امرأنه بعد يمين نوجها 
قال ابو نصر الدبومي رح لانقبل هذه iiss)‏ و هوالصحيم - لانها قامت 
على رط حقہا فیما یتضرر به الغ-ائب - و هذا بخلاف ما لو علق طلاق 
afal‏ بد خول فلان الدار فاقامت امرأة الحالف البينة ان GE‏ دخل 
الدار فانها تقبل و يقضي بطاق الحاضرة - لن هذه بينة قامت على شرط 
حقپا نیما لا ضرر للغانب * 

۵ رجل قال لامرأنه اذهبي الى فان و استردي منه کذا ر احملیه الي 1419 








] ۲ ٩۶ [ 

لها نمت قدر آبريسم له بغير امن لا الف في یمینه * 

۸ رجل قال ان عمرت في هذا البیت فامرأتہ طالق فخرب bile‏ بی 1408 
هذا البیت وبين جار له فعمرہ و قصد به عمارة بيرت الجار لا عمارة 
هذا البيت قالوا #عنت في يمينه - و قصدة باطل « 

Jay ۹‏ قال لاصحابه أن لم اذهب بكم الليلة الى منزلی نامرآني طالق 1409 
فذهب بهم بعض الطريق فاخذهم اللصوص ر حبسم قالوا لا تعن 
في يمينه - و هذا الجواب یوانق قول ابي حنيفة و “حمد رحههما الله 
تعالیی - اصل المسئلة اذا حلف لیشربی الماء الذي في هذا الكوز اليوم 
فاهراقه قبل مضي الیرم لا canis?‏ عندهما ٭ 

۰ رجل قال ان ركبت فامرأته طالق فهو على ركوب الدراب می الفرس 1410 
و الجمل و العمار و البغل و حو ذلک pled‏ ظہر انسان و حائط- ولو قال 
لا ارکب مركبا فرکب ظهر انسان قال بعضهم #حذرى في یمیفہ - و قال 
بعضہم لا تحذرى - و هو الصحيم لن الادمي I‏ یسمی مرکبا ٭ 

۱ رجل قال ان كذبت فامرأتي طالق فسثل عن امر #عرک kulj‏ بالكذب 1411 
3 نٹ في يميفه ما لم يتكلم ٠‏ 

۲ رجل قال ای ضرطت فامرآني Gib‏ فخرج منه ريم بغير اختیارہ 1412 
J‏ يعن في یمینه - كما لو حلف لا يدخل دار فان فادخل مكرها e‏ 
۴ رجل قال ان زنيت فامرأتي طالق فشہد عداں على اقرارہ بالزنا 1413 
طلقت امرأنه و لا عد - و ان شهد عدلان بمعاينة الزنا لا عنم في 
يمينه و لا تطلق امرأته - و ان شبد اربعة فعدل pple‏ انان لا نطلق ايضا e‏ 
۳۴ رجل قال لمرأنہ ان فارقنک نعل امرأة اضع رأسي مع رأسها على المرفقة 1414 
فبي طالق ففارقها و تزرج امرأة و وضع رأسه مع رأسها على المرفقة لم تطلق 





ra [‏ ] 
نويت pall‏ قال بعضهم لا يصدق قضاء - و قال بعضیم یصدق - و هو 
الصعیم - لان یمینه ينصرف الى الخرجة القي قامت Gall‏ من غير نية 
الزرج فاذا نوی الفور كان اولك ان یکون مصدتا ٭ 

۴۳ رجل قال امرأنه ای معدت هذا السطم فانت طالق فارتفعت بعض 1408 
السلم لا بعنہف في د يمينه هو الصعیم - و لو قال لها ان ارنقيت هذا 
بی او وضعت رجلک عليه فانت طالق فوضفعت احدیي تدمی) 

وام E‏ سد سا سی 
علی السلم ٭ 

۴ و لو قال ان وفعت تدمي في دار فان فامرأنہ طالق فرضع احدیي 1404 
قدمیه في الدار ( #حذث في يميله - لان وضع القدم فی الدار مار 
كناية عن الدخول عرفا فلا عنم ال بالدخول - اما في هذه المسئلة 
لما ذکر الارتقاء و وضع القدم على السلم نقد بالغ في یمیفه فتعلق العسی 
بوضع القدم - هذا كما لو قال ای خرجت من هذه الدار او وضعت Slay‏ 
فى Mall‏ فانت طالق فوضعت قدمها فى السكة حفرمك - و لو ذکر 
الخررج و لم يذكر معه رفح القدم فى السكة فوضعت احدى قدميها 
في السكة ( احنثك e‏ 

1405 رجل قال ان كان الله يعذب الشرکیی فامرأته طالق قالوا اتطلق امرأنہ‎ ٥ 
لان من المشركينى من لا يعذب فلا تعن ٭‎ 

۹ رجل قال ان زرت فانا حیا ار مینا فامرآنه طالق فشيع جنارته قالوا 1406 
لایکوں Lille‏ - ا النشیبع ال يسمئ زيارة - رص ابي يوسف رح 
انه ket‏ © 

۷ رجل JU‏ ان انفقت من مال امرآتي فهي طالق فاحرقت المرأة سرقیٹا 1407 


[ ۲۸۸ [ 

فانت طالق نقاست من ساعفہا قبل خررج الزرج و لبست الثیاب 
و خرجت ثم رجعت ر جلست حةى خر ج الزرج اخرجت هي 
ایض و انت دار والدته بعد ما اتاها الزرج لا تعن - لان المرأة لما 
قامت تتهيا للخررج لا ینقطع الفور فانها لواخدها البول نبالت ثم لبست 
الثياب لخررج 7 یعنت - الا تریی انه لو قال لها ان لم تجيئي الى 
فراشي الساعة فانت طالق و هما فى التشاجر فطال الكلام بينهما لا پنقطع 
الفور حتئى ار ذهبت الى الفراش ist‏ - و ان خافت فوت الصلوة 
فصلت قال نصير بن بحي رح ede‏ الزوج - لان الصلوة عمل آخر 
بخلاف ما اذا UE‏ فيه - و قال بعضهم eis)‏ 

۹ رجل اراد لی يجامع امرأته فلم تطارعه فقال لها ان ام تدخلي معي 1399 
البيت فانت طالق فلم تد خل في الفور و دخلت بعده قالوا ان دخلت 
بعد ما سكذت شہرته طلقت ٭ 

Jay ۱۴۰۰‏ دعا جاريته الى فراشه فابت فقال ان لم نجيئي الليلة فانت حرة 1400 
فچارت من ساعتہا فلم یجامعہا لاتعتق - وكذ! لو قال ذلك لامرأته 
و كذا لو قال لعبدة ان لم تاتني الليلة حنیی اضربک WU‏ ولم يضربه 
حنت في قول ابي پرسف رح - و قال محمد رح #حفرى و عليه 
الفنریی - ولو قال لامرأته ای لم تاتيني Sala)‏ فانت طالق 
فچارت و لم جامعها لا dst‏ © 

۱۴۰۱ رجل قال أجمساعة بالفارسية اگر بخانة من مہمان نرريد فامرأتة طالق 1401 
فذهیوا الى بيته و لم يأكلوا شیا 7 بعنت في يمينه ٭ 

۴ رجل قال لامرأته عند خروجہا ان رجعت الى مفزلي فانت طالق 1402 
ثلثا فجلست و لم تخر ج زماذا ثم خرجت ثم رجعت فقال الزرج كنت 








[ ۲۸۷ ] 
اليه الاجر ped‏ الزرج و ليست المرأة لا حذنث لن الکرباس كسب 
المرأة لا كسب الزرج - و لان الشرط هو الالباس و لم يليسها و ما لبست 
هي بامرة فلا بحنمت - و أن كان القطی می الزرج فکذلک لا بحنتف 
ايضا للمعذي الثاني 3 

۵ اذا قال لمرأنه انت طالق في مرمک غنوت الصوم طلقت حي 1395 
يطلع الفجر - و لو قال انت طالق فی صلونک لم تطلق حقئ SF‏ و 
تسج - لانه جعل الصوم والصلرة شرطا فصار كما لوذكر حرف الشرط - و 
لو تال انت طالق ادجولك الدار ار قال لعیضک تطلق فى العال 
و لو قال انت طالق بد خولك الدار ار Care!‏ ل تطلق حتی تدخل 
و تعیض - و کذ! لو قال في دخولک الدار ار فيي حیضک اتطلق ade‏ 
تدخل و تعيض ٭ 

۹ امرأة ذهبت الى منرل رالدها ني قرية اخری فتبعپا زرجہا و سألپا 1396 
العود الى مفزله فابت أحلف الزرج بطاقپا ان لم نذھب الى منزله 
تاک الليلة فخرجت معه و ذهب بها الى منزله قبل انفجار الصبع 
قالوا ان کان اکثر الليلة في تلك القرية #خاف عليه العذہی۔ و ان ذهب 
قبل ان يمضي اثر الليلة يرجى ان ایکون حانثا - والصحيم انه ابحنمت 
اذا ذهيت معه قبل مضي الليلة ٭ 

۷ امراة كانت مع زوجها في مفزل رالدها نقال لها زوجها اذهبي معي 1397 
بت فقال الزرج ان لم تذهبي معي نانت طالق لا فخر ج الزرج 
و خرجت هي على اثر و بلغت المنزل قبله قالوا ای خرجت بعده 
بعیری dy)‏ ذلک خروجا معه حثت s‏ 


۸ رجل قال لامرأته ان لم تقوسي الساعة و نجیئی الى دار والدتى 1398 





] ۲۸۹ [ 

۲ رجل قال لعبدة ان احنلمت فانت حر فقال الغلام احخلمت 1392 
و هو مشعل قبل قوله - لی احنلامه ( يقف عليه غيرة نیقبل قوله في 
ذلك - كما لوقال لمته و هي مشكلة الحال اذا حضت انت حر او 
قال لامرأنه اذا حضت فانت طالق فقالت حضت يقبل قولها - رصن 
محمد رح انه لايقجل قول الغلام - و يقبل قول الجارية و المرأة - لآن الاحتلام 
امريقف عليه غيرة فى الجملة - و لهذا جازت الشپادة على الاحنام 
بخاف العیض ۰ ۱ 

Ja ۳‏ قال امرآنه ر هي حائض اذا حضت فانت طالق فهو ude‏ 1898 
حیض فى المستقیل - و لو قال لها اذا حضت غدا فانت طالق و هو 
ply‏ انپا حائض فهو على درام ذلک العیض الى الند - أن دام الى آن 
یطلع الغجر مي‌الغد طلقت - لان الحيضة الثانية ایتصور حدوئها في الغد 
#حمل على الدرام اذا علم - و کذا لوقال امرأنه المريضة اذا مرضت 
فانت طالق فهو على مرض نی المستقبل - و لوقال ان مرت غدا 
فہو على دوام ذلك المرض ظاهرا - و لو تال igs‏ اذا یی 
فانت طالق يقع الطلاق كما سكت عن اليمين - لان الصحة امریمند 
و في مثله للدوام حكم الابتداء فحذمت للحال - كما لو قال لقائم اذا 
قمت و لقاعد اذا قعدت وللبصير اذا ابصرت و للمملوكة اذا ملکنک 
فانت حرة فانم يعني كما سكت عن اليميرى - لان للدوام حکم الابتداء 
و الحيض و المرض و ان کان مما پمند ايضا الا ان الشر ع لما علق بالجملة 
احكاما لا یتعلق ذلك بعل جزء می اجزاه فقد جعل الكل Ux‏ واحدا ٭ 

۴ رجل قال لمرأنه اكر من ترا از كار كرك1 خویش پوشانم فانت طالق 1394 
فدفعت المرأة غزلہا الى زوجها لینسے لها باجرة معلرمة و دلعت 

(rv) 








] rae] 
امراته نري - لی شرط البر ذبے بقرة من بقورة لا اذا كان بيفه و بيى.‎ 
و مو‎ ٠ مفہنا ماله عن مال صاحبہ‎ daly يميز كل‎ I امرأته .من الانبساط ما‎ 
ثنارل احدهما مي مال صاحبه لا #جري المجادلة بينهما > و لو ذبم.‎ 

ا فقرة سی بقورہ لن ها astal‏ #لجمها .حنئن: رجع القسادم قالوا ای کات ٠‏ 
القرية الني .انتقل الیہا القادم قريبة. لا #عذرى في يمينه - و ان گنه 
بعيدة بعیی يعد سذ.! داف عليه adel‏ - لان في مدة السغر یلخنون 
الضيافة ap)‏ بعد الذبم فبصرفت اليميى الہ  -.«‏ . 

eek ۰‏ قالت لزرجہا انك تخهب و لا تخلف لي نفقة نخضب الزرج 1390 
مقالث المرأة لم يكنى هذا کاھا عظيما بعناج الى الغضب فتخضب فقال . 
الزرج of yl‏ یکی. عظهما فانمت طالق ُلثا و اراد به التعليق دون المجساراة . 
قالوا ای کان الرجل Laie‏ ذا قدر پکو مثل هذه الشكاية FET‏ 

لا تطلق -. لی شکیتہا بالذهاب بلا نفقة لعهاله يكوي. عظيما - و ای لم یکی 
معٹرما ذا قدر .طلقت ٭ 5 ١ l‏ 

۱ رجل قال ان باغ ولدی الختان فلم اخننه فامرأته طالق تل الفقيه 1391 
ابو اللي رح اذا اخ ر الختاں عى عشر سفین ينبغي ان بعذت - لی 
phe‏ سفیں نهاية وٹ الختان - فان الصبی اذا بلغ عشر سفبی یضمرب 
على ترک الصلوة poss‏ بااختای حقوں:یکوں ابلغ فى النطبهر - رفير 
مى المشائع. قال. ا تحنمت. ما لم يخر الختا عن ثفتى عشرة سفق 
وعلیه الفتوى - لى هذا ادنى مدة یتصور فیپا بلوغ الغلام - فان الصبي اذل 
بلغ هذا المبلغ رال احتلمت یقبل فوله و #حكم ببلوغه - و قبل ذلك لو . 
قال احتلمت I‏ يقبل قوله ولا phat‏ ببلسوغه » 

٠ ب ) فینصرف‎ r) 








] ۲۸۴ j 
دخات الغيرة و لم ثتکلم بها لا ثطلق - لان ما فى قلبها 2 يمكى ااحتراز‎ 
و‎ Glad عفه :لا پعثیر - پوت نعاداه بقلبه و حفظ‎ 
0 عنستف في یمیذہ‎ J و جوازحه‎ 
1384 فقالت له أن لم ۹ ناتت طالق‎ Aina ai ahead | جرج‎ 

نلثا نقال لبا الزوج بالغارسية خود توئي فقالت ااحبک ان قالبت 

3 احبک قبل اافتراق عن الأمجاس طلقت QU‏ - و ای فارقنه قبل ان 
تقول شيئًا ا تطلق - لن قوله خود ترئي بنصرف الى کامپا من رمف 
الزرج بالطاق المعلق فصار الزرج BU‏ بل انت طالق GU‏ ان لم تعبيني ٭ 

۵ رجل دعی اسرأنه الى الفراش فقالت المرأة ما تصفع بي و يكفيك 1885 
فلانة لامرأة اجفبية فقال الزوج ان کذت احبہا فانت طالق تكلموا فى 
ذلك - الصعیم انها 3 تطلق مالم يقل الزرج احبها © ۱ 

۹ رجل قال لمرآته ای لم تكوني علي اهون من القراب فانت طالق 1386 
ای كاري یسنهینها استبانة فاحشة iy‏ الفاس انہا اھوں ء عليه ‘yt‏ 
التراب ل تطلق e‏ ۱ 

۷ رجل قال امرأته ای تذننک فانت طالق ثم تل ل لہا پا ابنة الزانية تطاق 1387 
تی في العرف هذا يعد قذفا للمرأة و ان کان فى العمقيقة قذنا لامها » ٠‏ 

۸ رجل قال امرآنه ار شتمنک فانت طالق ثم قال لها ل بار الله 1388 
فيك اتطلق ilk a‏ لهي 
1 يعذق 13S sane‏ الطلاق ٭ . 

de) Jey ۷‏ ضيانة لقم فدخل رجل می قرية اخرى gf SW.‏ 1389 
لم اذبم على وجه القادم بقرة من بقوري فامرأنه الق غذیم بقرة تبل 
ای پرجع القادم من بقوه بر فی یمینه و الا عذسهه - و ان ذبے بقزة 


] rar J 
— من المنزل نقالت والدته هه وبا و مه زي نو‎ 
الک طلاست امرآنه ہ‎ : 
1390 جل قال لامرانه ای اغضبنک فانك طالق فضرب صبيا لها نغضبت‎ ۳۸۰ 
ضربه لشيى يذيغي أن یؤدب الرلد على ذلک لا تطلق - لان هذا‎ of قالوا‎ 
مر * ينبني‎ St لین موضع الغضب فلا يعقبر غضبہا - و أن‎ 
۱ * آن یردب .الولد تطلق امرانه‎ 
1381 ا قال وس — فضربها فقالت مولي قالوا‎ ۸۱ 
نطلق امرآنه - انا نتيقى بکنبہا - قال موانا رضي الله تعالى غنه و فيه‎ 3 
معا یرکف عليه هينغي لن ينطق الطلاق بخبرها.‎ gall الال ز هزاي‎ 
و یثبل تولہا في ذلك و ای كنا نتيقن بعذبها كما لوقال ان کنبت‎ 
فانت طالق فقالت احعب‎ pipe یعذبک الله تعالیی بنار‎ gl تحب‎ 
یتع الطاق عليها - و لو اعطاها الف درهم نقالت لم تسرني کان‎ 
- الق قولها ولا یقع الطلاق - احنمل انها طلبت الااذين فلا يصرها الالفے ٭‎ - 
1382 آذینک فانت طالق غاشتروي جارية وتسراها ای كاى‎ yt و لو تال لها‎ . ۲ 
مقدمة يضرف معني الاذى الها سبي ما قعل ل9 تطلق‎ ide كلامه نقاہ‎ 
بی ۳۹ - ني هذا‎ oe 
s معثی يعد اذم؛‎ 
1888 رجل.اراد ا يشتري جارية فقال 7 لی اشنریت جازية غندخل‎ frie 
علیک من ذلك غيرة فانت طالق ثلثا ناشتریٰ جارية و دخلت عليها‎ " 
الغيرة: قالرا نی دخلت الغيرة عقيسبب الشراء یقع الطلاق - و اي دخلت‎ 
بعد الشراء بزمای ل7 نطلق - انه علق الطاق بدخول الغيرة عقیب الشراه‎ 
. . و انما يعلم: داك بكلامها م اللجاج و التبلم. بالقبيم - اما اذا‎ + air: 














[ rar [ 

و علها ل يقفف علیه غیرها فقعلق بلاخپار عفرا w‏ ےہ 

۴ و لو قالت لزوجها يا کوس فقال الزرج ای كنت کو“جا فان rb‏ ’1374 
ثلثا. و تویی به النعليق عى ابي حنيفة .رخمه الله ثعالىى انه قال يعد ٠‏ 

اسفانة ان كانت ثمان و عشریں طلقت - انه كوهيم - و ای كانت اسنانه 

ثلثين او اکثر فليس بكوسم - زفي عرفنا الوس می كانبت , شور 

لعینه على الذقى درن الخدیی او كانت على الذتی و الخدیی ال انها 

طاقات متفرقة غير متصلة.- زان gl padi‏ بتعا بش ات ! 

فهو خفیفب اللحية و ليس بکوسي * 

Eal. ۷۵‏ قالت لرلدها بالفازسية اي باية SY‏ .فقال الزرج أن اي هو 1875 
بلاية زادة فاب طالق ثلثا فان نوئ. المجازاة طلقمت - و ای نوون القعلیق 
لى لت ال اه من الا “نطق نا راطق و ل سي 
المقام معه - و ان علنت انه لیس من الفجیر ا نظلق ٭ 

۹ رجل قال لمرأته ای شنست امي ار ذكرتها طالق ثم قال 1876 
(مراته كانت امک سلام علیگ نقالت المرأة لابل امک قالوا لہپ کان . ٠‏ 
ذلك فى بلك يعدوى هذا ذکرا بسوه ois ges‏ طلقت امرأته - ی 
في عرنهم هذا عبارة عن البكذبة ۰ اما في liia‏ فهو عبارة اص RAI‏ 
السلام فلا يكين هذا ذکرا بسوه فلا تطلق ۰ ۱ 

۷ رل قان آن شتسي احدا فامرأته طالق فشتم. مینا ظلقت امرائه ٭ 1377 
۸ اتا قال امرأنة اذا شتمتني فانت طالق و ای لحفئني فانست طالق: 1878 
سس ای ہی عق سی یی 
۴۹ 5 قلی لوادتم بالفارسپة os PEF‏ مارا oi‏ خرچ 1379 


[ ۲۸۱ ] 
كان الزرج كما قالبت: یقغ الطلاق ر ال فا . *. 

۲ و اختلفوا في معفي هذه (الفاظ - اما السفلة عن ابي ipie‏ 1372 
رجنه الله تعالى المسلم. لا یکوی سفلة و انما يكون السفلة هو الکافو - و ٠.‏ : 
به اخذ المشائع رح - و عى ابي يوسف رح السفلة هو الذي ل يبالي 
ہما يقال له من way‏ الذم و الشتم - و عن محمد رح الصفلة هو الذي 
يلعب بالحه. ام و يقامر - و قال خلف .بن ايوب زح السفلة 
هو الذي اذا دعي الى الطعام Use Gast‏ من Falls)‏ - و قيل 
هو الطفیلی - و قیل هو الحائک و العجام و الدباغ - و قيل هو الذي 
اختاف الى القضاة - و اما قرطبان ' قال ابو بغر ااسکاف رح القرطبان 
هر الذي اذا رای اجذبيا مع امرأئه ار اهلة او kedy zoja‏ و ( بتعرض 
و قال ابو القاسم الصفار ر ج هو المسبب للجمح ہیں اجثبي و اجنبية 
لامر مذموم - و قیل هو من یبعت امرأتة مع غلامه البالغ ار مرازعه 
الى الضيعة ار بأذن لپما فى الدخول على امرآئه عفد غيبتة - و اما 

7 ثفال فهو و القرطبان سواہ - و اما کشخان فهو حكي أن امرأة جاءت الى 
ابي عصمة المررزي و قالت ان زوجي يأمرني کل یوم بالطبم فقات 
له یوما اي کشخان الي متیی اطبۓ فقال لي أن کذت كشخانا فانت 
طالق قال ابو مصمة.ر جح لن كان زرجک اذا سدع ان رجلا یمد يدة الیک 
بسود ولا یبال فهو TEN‏ - و ان لميرض بذاک و ضربک على ذلك فهو 
.بيس بكشخان - و اما الماجی قال شمس الائمة العلوائي TI‏ هر الذي 
لا يبالي ہما يسمع و يقال بالفازسية تیب شیب * . 

1378 امرأة قالنت لزرجها انكب قرطبان فقال الزرج" أن علميب اني قرطبان:‎ ۷٣۳ 
نانت طالق لٹا فانها ! تطلق مالم تقل علممف - لانه علق الطلق بعلا‎ 


[ ۲۸۶ [ 
فقيل لا #حضى في يمينه الا لی يفوي ما عفد الناس لی يمينه يقع 
علوی ما take‏ و 

1369 کت اخاف می السلطای‎ yl رجل هدده رجل بسلطان فقال المهدد‎ Tok 
فامرأني طالق قالوا ای لم یکی به ساعة حاف خرف من السلظاں ر(‎ 
الخوف مى جناية بخاف على نفسه بسببها من السلطان.‎ due كان له‎ 
e یرجی ان ل تطلق امرأنه‎ 

۷۰ رجل تشاجر مع اخيه و اخته فقال لهما بالفارسية اگر مس شمارا 1370 
یکوی خر اندر اکم فامرآنہ طالق تکلموا في ذلك قال بعضهم wis)‏ 
ما داموا فى الحیاه - و قال بعضہم عنت Jal‏ - انه عاجز عی ذلىف 
ظاهرا ا3 ان ينوي بذلك القہر و التضییق علیہما فلا معنف ما داموا نی 
att‏ - ای مات العالف او احد الاخوين قبل ان يفعل ذلک شتا 
و عليه الاعتماد e‏ 

۱ امرأة قالت: لزرجها يا سفله ار قالت با قرطبانى او يا کشخاں ار پا 1371 
ثفال او شیا من الشتم فقال الزرج ای کذت كما قلت فانت طااق ثلثا 
اختافرا في ذلک - قال الفقیه ابر جعفر و ابو بعر الاسكاف رح تطلق 
المرأة كما قال - کان الزرج كما قالت ار لم يكى - و عليه الفتویی - لی 
كلاضة ”مرل على المجازاة ظاهرا جزاه اندائها زوجها - فاں قال الزر ج 
.نويت به النعليق قال ابو بكر السکاف رح دیں فيما بیثه و بين الله 
تعالىي - و لايدين فى القضاء انه محمول على المجازاة ظاهرا - و قال 
الشين المام ابو بكر مهمد بن الفضل رح أن کان ذلک في حالة 
الغضب فهو على المجازاة - و ا يصدق في نية النعلیق قضاہ - و ان لم 
یکی في حالة الغضب يذري في ذلك - فان قال نويت به التعليق ای 





] ۲۷٩ [ 

۱۳۹۳ — طلغها ثاثا و هو یذکر ولا نقدر المرأة علوي gic‏ 1363 
نفسها منه وسعہا ای تقتله - نپا عجرت عن دنع الشر ye‏ نفسها فیباح 
لها القنل - ولو ET‏ ی - لانها لو aS‏ 
بآلة جارحة Jit‏ قصاما ٭ ۱ 

۶۴ رجل قال لامرأنه ان فعلت كذ! فنسائي طوالق ففعلت رقع الطلاق 1364 
عليها و على غهرها - لان المعلق بالشرط عفد وجود الشرط کالمرسل - Jai‏ 
كانه قال بعد الشرط نسائي طوالق » 

۶۵ رجلقال لامرأته ای لميكى فرج لحص من فرجك فانت طالق وقالت 1365 
المرأة ان ام یکی فرجي احم من فرجک فجاريني حرة قال الشیخ 
الامام ابو بكر “عمد بی الفضل رح ان GE‏ قائمين عفد المقالة بوت المرأة 
وحنہف الزرج - و لو کانا قاعدين بر الزوج و حنمت المرأة - أن فرجها حالة 
القیام احص من فر ج الزوج - و الامر على العكس في حالة لقعود - و 
ان كان الرجل قائما و المرأة قاعدة قال الفقيه ابو جعفر رح لا اعلم هذا 
و ينبغي ان بعثت كل واحد منہما - لی شرط البر في كل يمين أن 
یکوں فرج احدهما احسن و عفد التعارض ایکون احدھما احسی. 
iat‏ کل dal,‏ مهما ٭ 

۵۹ سکراں قال Aye)‏ ان لم یکی فان ارسح دبرا منک فانت طالق قال 1366 
ابوبکوی الاسكاف رح هذا شيى غير معلوم و امقدور فلا e enia‏ 

۷ رجلان قال کلرا حد منہما لصاحبه ان لم یکی رأسي JB‏ من رأسک 1367 
فامرأته طااق قالوا طريق معرفة ذلك انيما اذا ناما دعیا فايهما کان 
اسرم جوابا فرأس الآخر يكون اثقل منه ٭ 

۸ رجل حلف ای فلانا ثقيل و هو عند الفاس غير ثقيل و عند sale!)‏ "1368 


[ ۲۷۱۸ [ 

رضي الله عنه و في هذا الجواب نظر - الى ذلك لا يعد مشطا . . 

۰ رجل تال لامرأته ان كان فى دخل هذه الدار اليوم فانت طااق ثم قال 1860 
أن لم‌یکی فان دخل هذه الدار اليوم فعہدہ حر طلقت امرأتہ و عنق عبده 
لن كل يمين اقرار ae‏ بالحنت فى اليمين الثانية ٭ ۱ 

۱ اما حملت وبا من ثهاب زرجها. فقال لها الزرج أن لم:تردي الثوب 1361 
الهوم فانت طالق فذهیبت لنرد فلجتها زوجها و هي GAG‏ من العيبة 
لترد على الزر ج فاخذ الزرج من العيبة ار منبا قبل ان تدقع اليم 
لا بعثری استحسانا - وبه اخذ الفقيه ابواللیت رح ۰ 

۲ :جل ادعى على غیرد الف دزهم فقال المدعی عليه Hh‏ ي طالق 1362 
ای کان لك علي الفب درهم و قال المدعي ان لم يکي اي علیک الف 
درهم فامرأني طالق فاقام المدعي بيذة على حقه و تضی القاضي به 
فرق ہیں المدعی عليه و به امرانه - و هذا قول ابي يرسف رح 
و أحدى الروايقيى عى محمد رح - وعليه الفنویي - فان اقام المدعى علیه. 
tiga‏ بعد ذلك انه كا ارفلا الف درهم قبل دعوله و یبطل تفريق 
ااقاضي بين المدعی عليه و ہیں امرأته - و تطلق امرأة المدعي ان كان 
المدعي يزعم انه لم يكن له على المدعي عليه الا الف درهم - وان اقام 
المد عي البینه على اقرار المدعی عليه بالف درهم قالوا لم یفرق القاضي 
ہیں المدعى عليه و بين امرأته - قال مولانا رضي الله نعالىى aie‏ و هذا 
.مشكل - لی الثابت بالبينة کالثابت عيانا و لو عايفا اقرار المدعی عليه 


على نفسه بالف درهم للمدعي فرق القاضي بینه و بين امرأنہ * 








( ء ن ) وهذ! قول ابي حنيفة و ابي يوسف رحمهما الله تعالیی © ( م ن )کان اوذاة 
الف ورهم قبل.دعواة و يبطل تغريق القاضي » 
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لو اكثر غفي الهميى بالطلق يقح الطالق - و فى اليمين بالاہ ا الحكم 
ما Uli‏ - و لو قال fl‏ با من سهم است لی كان معه ھا لو علم السرلق 
بذلك اخنبرا منه حفسف و الإ نا ء لان atta‏ بقع على ما يطلبين a Pha‏ 

۵ جمامة قطعرا الطريق على رجل و اخذرا هنه whe‏ و gala‏ بالطللق 1355 
ابي ( خبر احدا «خبرهم فاستقبله القافلة فتل للقافلة على الطریق 
ذئاب نفہم القافلة راقصرنسی قالرا ان اراد بالذئاب لللصرصي طلقت امرأنہ 
الله لخبربامرهم - وان ارد حتيقة الذثاب لیرجعرا لا تعنمى ٠‏ له 
لم ٭خپر ا خبرهم * 

۹ جماعة دخلیا فی اللیل على رجل و ذهبوا JO‏ شيى ر yita‏ بان 1356 
3 اخبرباسمائہم وهم فى السكة يراهم غالجياة فيه ما نقلي من ابي حنيفة 
یحم الله aAA‏ یکنب لسامي جیرلنه و پآمر جت پمرض عليه 
فیقال هل كان السارق هذا فيقل لا حلیی يقتبي الیہم فيمعمت لويةيل 
J‏ ادري فیظہر السارق ر nist‏ العالف ٭ 

۷ رجل قال لمرآنه يعد ما اصبى ol‏ لم UW Sled‏ نانمت 1857 
طالق و ام یذ of Cad‏ کلی بعلم انه لمھے كانت پمینه على الليلة القابلة 
وان قریٰ الليلة الملمية 7 یغمته یمینه في قرل لبي حقيفة وكسيد 
رجمهما الله تعالیی ٭ 

۸ رجل قال Sled‏ لی رضحمب جنوك HW)‏ جن ربک خانت طالق 1358 
فلم يقدر علي هریها ناک Dah‏ رلم نضع جتيها رنامت قاعدة اسنہی 
في aita‏ 7 

۹ رجل قال #مرآنه لی مشطت اجدا فانت طالق غیت لممرأة ,1359 
اخرئ قد سرحت رأسها نعقدت شعرها قالوا تطلق المرأة - قال موانا 


{ ۲۷۹ [ 

في رواية US‏ العيى و الدين - لن الدراهم مع الدنانیر Yam‏ جفسا راحذا 
في بعض الاحكام AEII‏ المقصود مهما و هوالثمنية - اما العینان 
لم تجعل جنسا لاثمان لاختلاف الصورة و المقصود - و ذكر فى الكتاب 
رجل رهن Ge‏ بدیں ثم جاء الراهن و اراد ان SEE‏ عيئه من المرتمی 
و جحد دين المرتهن و اراد ان تحلف المرتبى ها له هذا العين في 
يدة کان للمرتهن ان يحلف بالله ما له عندي هذا العين الذي يدعي 
و يغوي بذلک ماله عندي هذا العين الذي :جب علي تسلیمه اليه 
ولا یحاف می‌غیر هذه النية - هذا اذا کان الثوب قائما - فان كان الثوب 
Kite‏ عند السارق ففي هذا الجواب ايضا نظر- لن على قول ابي حنيفة 
رحمه اللة تعالى حق المسروق منه فى الثوب بعد هلاكه قائم - و لپذا 
لو صالم من الثرب علئ اضعاف قيمته Ae‏ الصام عنده - و انما ينتقل 
حقه ع الثوب الى القيمة بالقضاء و لعل القاضي يقضي بالقيمة من 

الدنانیر لا من الدراهم ٭ | 5 ۱ 

Jaj ۲۴‏ حلفة Copal]‏ بالطلا الثلہی yl‏ لیس kaa‏ دراهم غيرما اخدرا 1354 

منه فعلف بالطلاق على ذلك قالوا ان کان معه اقل من ثلثة دراهم 
لا حنمت - لانه ذكر فى اليمين الدراهم و اسم الدراهم JURI‏ ما درن 
الثلسی - وان كان معة ثلثة او اكثر فان كانت اليمين بالطلاق رقع الطلاق 
ple‏ العالف ما كان عندة او لم play‏ - و ان كانت اليمين بالله تعالیی فان 
كان الحالف Lille‏ بما کان sake‏ من الدراهم ل كفارة عليه - لان یمینه كانت 
غموسا - و ان لم يعام بذلک لا كفارة عليه ايضا - لان يميئه كانت لغوا 


و ار حاف بالفاریٰة و قال اگر با من درمي هصت و کان معه درهم 





» بالظطلقان الفلث‎ (we) 


[eve [‏ 
ای ذلك الثوب كان هالکا وقت يمينه لا لاحذمى - و ان عرف انه کان 
LSG‏ او لم یعرف حاله حفمت في یمینه - لان القيام اصل - هذا کالرجل' 
اذا باع ثوب الغير بغير امر المالک و سامه الى المشتري فاجاز صاحب 
الثوب بيعه ان ple‏ ان الثوب كا قائما وقت ااجازة او لا يدرئ انه قائم 
او هالک حت الاجازة - و ان dle‏ انه كان هالكا رقت الاجازة لا تصم ٭ 

ey ۲‏ دفن ماله في منزله فطلب ولم dst‏ فعلف بالطاق انه 1352 
ذهب ماله قالوا ان لم يأخذة انسان بخاف عليه الحفمت - لانه لم يذهب 
الا اذا نوی الذهاب ع طلبه - قصار ذهب عى حانوتة ثوب لغيرة فاتهم 
القصار اجيرة و حلف الاجير بالفارسهة و قال اگر من ترا زیاں كردة ام 
aif oli‏ طالق و قد كان رفع الثوب حفمف في بمینه - لان مقصود الحالف 
مى اليمين الجناية عليه فيما کی في يده لا ازالة ملكه ٭ 

Jey ۳‏ دخل منزل رجل و سرق منه ربا فلم يطالبه حتی دفع المارق 1858 
الى المسررق مه دراهم فجعد السررق aio‏ دراهمه و حلف قال 
ابو القاسم رح ان کان الثوب ذهب من ید السارق لا تعن المسررق 
منه - ai)‏ صادق - و ان كان قائما فلا اقول ان المسررق مئه بحذہف - لن 
على قرل بعض الفاس للمسروق die‏ و للمغصوب منه أن بحبس عن 
الغاصب و السارق ماله حت يأخذ حقہ - قال رضي الله عنه لبد مى 
النظر في هذا الجواب - و ينبغي ان بعنمت - لن الثوب اذا کان قائما 
فحق السررق منه في وه لا في قيمته - و لهذا لو ظفر صاحب.الدیں 
بعیی می اعیاں المدیوی ليس له ان يأخذه GIL‏ الررایات - اما مس 
له الدراهم على انسای اذا ظفر بدنانیر مدیونه كان له ای dal‏ الدنانیر 





( م ن ) ابو القاسم الصفار » 











[ ۲۷۴ [ 
وقوع الطلق - ل رفح الاقف الدراهم قد یکی بہٰذا الظریق - و ہذا 
لو فضل جماعة داز انسان لمسرقة و اعفرا ملاعا و حعل المثام احدهم 
و اخر چ کان الكل tH‏ 

۷ رأة رفس می ئيس زرجہا دزهدا فشقرت به أسدما فشلط 1347 
الدرهم بدراهمه و فال لہا الوج ان لم لردي هلي ڈلک الدرھم اليم 
قانت طالق gaias‏ الیرم قح الطلاق لوجود شرطه ۰ و لی اواك السيلة 
لعو ج عن الیمین تأخف Hah‏ كيس اللعام ر تملم الى الوج ٭ 

۰۸ رجل قال Tip)‏ لی ام تردي علي #دنیار الذي اخفنه من كيسي 1848 
نای طالق WU‏ الدينار في كيسه ٩‏ نطلق امرأنەہ ٭ 

۹ ساق الكيل او الگار أ 3 يسول فاخف الحفب ر الفراکه فاكل ار حمل 1349 
لاکل لا بحن ۰ لافه ا يعد سرتة - ر ای حمل ‏ الئل و تصاحسبی الكوم 
تصيعيث فی ذللك و لم !عبر تصاعسب الکرم Nay‏ و لم یکی سی رأية 
لی eaaa i‏ لله يعن سرثة + و bags‏ کی من العبوب ر غلة 
خہار زار اذا لخد شيئًا م ذلك لاعلن رجه السخظ بل لیٹفرد به حذف 
في یمینه - و غير الكيل و ااتار اذأ احمل شیا مى جمیح ذلکا على 
رجه الضغية teria‏ فى يميفه - لافه سرلة © 

۰ رجل اتبم مستلا شيى Gilat‏ انه لم Spee‏ ذلک الشييم و م ين و که 1350 
کان رآه قبل ذلك 3١‏ اله لم يصرقه قالوا پمیفه‌ینقید هالررية عفد السرقة 
دلالة و لا سنہی في یدنه ٭ 

۱ بچل له رب فسرق سنہ ار فصبه طاسب cided‏ صاحب الثرب رثال 1351 
لی كاى لي توب كذا و سمرى WHS‏ الثوب فامرآتۂ طالق فالوا أن عرف 


( ۲ ی ) خیار زاد » 





[rw] 

العالف - و اي علم انها فسان خلک طاغة لموانہا حلمف العالف 
وان لم یکی هناك داهل لسأل الجاریة و يقبا قولہا انها فعلست ذلك 
طاعة لمرلانہا او لجل المولیٰ هكذا ذكر فى الكتاب - قال موذنا ری الله 
ais‏ و بعننل اي یکین صوزة النسئلة اذا سال اهل ٹلگ الوار سی 
الجارية Und‏ المولوں بذلكه فر نقالت اهراة 
العالف للسارية ارقغي هن قار الدولین باجوٹ من ذلكب و احعلي الول 

نلک الدار لم المصئلة الى آخرها ٠‏ 

۴ رجل قال امرژنه ان اكلت والدفک من مالي Usd‏ ناف طالق UL‏ 1344 
atl‏ المرأة در جار لہا و جعلی فیہا شیا هی هال زرجها سی 
الضرائس فافلت والدتها مسن اذاف الفعر ابي نعامت المرأة فلکس برضا 
ماحب القهر و رضاء زوجپا لا لست - انه هار ملكا تصاحب القدر # 

۵ وجل قال امرآنه لی اعطیت س حنظنی اعدا فانت طالق و قال 1346 
نبيث بذلک اسپا سفق ديانة لا قضاء - KIS‏ نوین تضصیص العام و ذلکگ 
جائز نیما بيه و بين الله ثعالی - و على قول ااخصاف رح فص رب 
ais‏ في مثل هذا مطلقا - توا هذا اذا قال بالحربية - فان قال 
بالفارسية (یصم نيله - ی تتخصيض العام مس كام المرب - و لصحيم انه 
( فرق بي العربیة و الفارسية ويسم نیته فیما بینه و بين الله تعالون 
هذا اذا لم يكن الحائف مظلوما - فان حلفه ظالم کان لغ اي Sab‏ بقل 
الخضاف وح و ينوي الخصوض ٭ 

۹ رجل قال لامرأثه أن رنعنٹ من کھسی دراهم فانیف ظالق خلت 1346 
ill‏ راس اليس و امرت ابنتہا باترفم فرفحث قآلرا حافت علیہا 
 (‏ ن ) فانت طالق فطعبت a‏ 











[ ۲۷۲۲ ] 
الى الفامي فان كان الزرج لایکره ذلک لا بعفت في یمینه - لا ذلکگ 
القدر لم یدخل فى اليميى عادة - و ان كان الزرج يضى بذلک ر یعتبره 

۴۱ رجل قال لبنه ار سرقت می مالي شیا نامک طالق فسرق 1341 
می دار الاب Hel‏ رري عن ابي يوسف رح اله سل ع هذه فقال 
رح ان کان الاب جخل بذلک عن الابى طلقت امرأته - و سئل das”?‏ 
رح عں هذة فلم #جبه فقيل له ان ابا یوسف رح اجاب کذلک فقال 
و من حسی Jio‏ هذا ال ابويوسف رح ٭ 

۲ رجل قال لامرأته ان Gabel‏ درهما لتشتري به شیا فانت طالق 1342 
فدفع الیپا درهما wl‏ ای تعطي فانا ليشتري به Uas‏ للمرأة 
ثم تذکر الرجل یمینه فاسترد الدرهم منها فان كانت المرأة تشتري 
إلشیاء كانت لا تشتري بنفسپا حشت 
الن شراءها ان تأمر غیرها بذلک اذا لم نكى هي تشتري بنفسها - ر هي 
نظير ما ذکرنا اذا قال لامرأته ای غزلت لاحد فانت طالق فامرت 
غيرها بذلک yh‏ على هذا التفصيل ٭ 

۳ رجل قال ale)‏ ان تبعٹیی من هذه الدار الى تلك الدار شيا فانت 1348 
طالق ثم ان الحالف امر جاریته ای تعطي اهل تلک الدار كلما طلبوا 
فجاء انساى می تلى الدار فطلب Ugh‏ فابست الجا ية فعلم idyll‏ 
بذلک فكره و غضب فقالت امرأة العالف للجارية pe‏ و احملي 
می دار المولین باجود من ذلک فعملت الجارية قالوا 
ple of‏ بالدلیل انها فعلت ذلک اجل المولیی ( لطاعة مولتبا لا ينك 


( ۴ ن ) بعثت yr)‏ ) مثل ما » (yje)‏ فامظت الجارية ٭ ره ن ) لا طاعة ٭ 





] ۲۷۱ [ 

۰۹ امرأة قالت لزرجہا تعال حنیی تنغدى فعاف أن ل يتغدى ال9 1336 
ای نطب غداء في قفيز می ملم EA ik‏ في قدر فيه تفیز 
من ملم ثم يتغدى و لا بعذہی ٭ ' 

۷ رجل قال لامرأتة الگ تفسدیں كل طعام فان ادخلات علیک طعاما 1887 
الى شپر فانت طالق فادخل العالف لحا لاجراء Joa’‏ اليم aim)‏ 
في يمينه - لان یمینه وقعت على الادخال لمثفعة النيت دلالة » 

Joy ۸‏ قال لامرآته ان لم آجيييني بمتاع كذا غدا فانت طالق فبعثت 1888 
المرأة بذلك المتاع على انسان فان كان الحالف نوى وصول المتاع 
اليه غدا 7 غيرلا انت - لانه نوى “حتمل لفظه - وان لم يفو شیثا 
او نویل حملپا بنفسها حذمت - و 3 يكون اليمين على الوصول ال بالنية ٭ 

۹ امرأة كانت ترفع yo‏ مال زوجها و تدفع الى غيرها لتغزل لها فقال 1339 
لہا الزرج ان رفعت می مالي شیا فانت طالق فرفعت من ماله 

و اشترت بذاك شيئًا من الفامي أحوائم البيت او كانثك جارة . 
لہا خبز فى ی Gin‏ فاحناجت الىى شیی من الدقيق فاعطتها او 
افرفتہا خبزا ان كان الزرج لا يكرة ذلك منہا لا #حنك فى القرض 
و اعطاء الدقيق - واما في شراء ما حتاج اليه فى البیت ان 
كانت هي تنولی الشراء می الفامي لا #حذرث - لی الزرج یکره ذلک 
ولا يريد بالیمیں - و أن لم تک هي تنولي الشراء بففسها حذرى اذا 
اشترت بذلک شيئًا می الفامی ٭ 

۰ رجل قال لامرأته اذا رفعت مس شعيري تبعثين به الى الفامي 1340 
فانت طالق و كانت في مفزله دابة ترب بالشعیر و اس 
قد نضل می اکلپا مقدار فبعثت المرأة بذاک الشعیر مع شعير لها 














[ ۳۷۰ [ 
يمين ۰ لنم يراد ale‏ احدهما درن الجمع a‏ 

۲ رجل قال لمرأنہ لم اتفسلیی هذه القصحة فقالت المرأة غسلنہا فقال 1332 
الزرج ان لم نكوني غسلتها فانت طالق GY‏ وكانيت المرأة اموت خادمھا 
بفلگ و غصل خادهپا تاوا اې کانیب المرأة #نغسل بنفسها Bute‏ وانما 
تأمر خاد‌مها لا بعنمت الزوج > و أن کانت Tall‏ تفسل ينفسها عادة 
و عني الزرج ذلک ai,‏ الطلق » 

۳ رجل قال لمراته ان نممت علي يكب فانمت طالق GU‏ علىى وسادة 1388 
می رسائڑھا او جع ude‏ فؤشها ار وضع رأسة على مرنقها قالوا أن 
وضع جذبة ار اكثر بدنه yda‏ ثوہا حنمت - ر أن Kil‏ علیی رسادة ار جلس 
مليها ۶ حبك + 

۴ رجل قال لمرانه اگړ من از ديكا گرم كيدة تو خوم انیت 1884 
pith‏ فسخنت تبرا ath‏ غيرها ر اكل الجالفی 4 تجنبی ۔ انه 
lige ahs‏ الطیح ۰ 

° رجل قال ale‏ اي کلبب مى القدر الني لجل+جیی نانت طالق 1395 
فوضعیک المرأة al‏ غي تذور فيه نار قب ارقدب المرأة ناکل العالب ہی 
5لکب للقت - رای كان قد ارقد غیرھا AG‏ سے - و حیسم 
انیا تطلي Le‏ - لی الننور لو كاي في سكة تيقد فيه AU)‏ امرأة 
و بضع كل واحدة فيه قدرها کان لک Lt?‏ مي کل واحدة - و ان لم نکی 
فی القثور نار نوهعت قدرها فى التنو ثم ارقدت هي إلفار طلقت اذا 
كان لکل الععالف مي ذلک - ر ob‏ ارد فهرها لم تطلق + لان وضع القدر 
في التثير الذي لیس فيه نار ۶ يسميع طبچا - و كذا a‏ علیی 
هذا الیچه » 

Cre] 


۲۷۱٩ [‏ ] 
يفيه - الى لخد المتهم مع prial‏ عرفا اى جد مع المرأة في عمل اما 
Ub,‏ او معانقة او LK‏ فلا ais‏ بدون ذلک » 

۸ امرأة قالمت لزرجها انلك نمت مع الجارية فقال الزرج ای نمت مع 1328 
(لجارية فانت طالق UL‏ و قالت المرأة ان کار ني‌یمینک هذه معنيي UU‏ 
طالق فقال الزرج نعم فانکلی الزرج لم یی معذون سروں ما فطق به 
(یعنت - و الا يكر Gita‏ و تطلق امرأنہ a‏ ۱ 

۹ قیل لرجل انگ تفعل بفانة كذا و کانت تلك المرأة على السطم 1829 
و امرأة اخریی على سطع آخر و السطوح متصلة بعضپا ببعض ر الليلة 
مظلمة فقال الرجل ان فعلت بتاک المرأة كذا فامرآنه طالق ثلثا و 
لم يسمها و اشار بيده الى امرأة اخریٰ غير الي انهم بها و قد کان فعل 
“ذلك بنلک المرأة الني اتہم بها طلقت امرأة الحالف تضاء - الى قولة 
فى الیمین نلک المرأة انصرف الیي المرأة المذكورة ارلا - ولا تطلق 
ديانة - لانه لشار ال غيرها - و کذلک رجل ادع على رجل مالا فانکر 
فحلفه القاضي بالل ما له علیک هذا الملل فعلف و اشار با ago‏ في 
'كمه adil‏ رجل آخر لیس له عليه حق لا یعنت ديانة » 

۱۳۳۰ لممأة كانت تشم زوجها فقال الزرج ان شتمنني فانت طالق UY‏ 1880 
افقالت المرأة لولدها الصغير منه اي A‏ بچه قال الغقيه ابو جعفر رح 
ان قالت المرأة ذلك لشییی كرهت می الولد لانطلق - و لی قالت لشیی 
کرهت من ابيه تطلق UY‏ ٭ 

۱۳۳۱ رجل قال لامرآته ای دخلت دار فان و فا يد خل في داگ فانت 1831 
اطالق فدخلت المرأة داز QB‏ ر فلن لم یدخل في 


EOE an 


(yury‏ مع المرأة ٭ 


[ ۲۹۸ ] 
میں اسیو ید سو 
بس ی بی 
۵۰ رجل uila‏ ایقبل Gti‏ نقبل يده او رجله EEE‏ 1329 
3 یجننت - و قال بعضهم بعنمت فن atl‏ -:و قال بعضهم ان ie‏ 
peal.‏ بالفارسية 7 pankit‏ .ما لم ۔یقبل وخهه علتعیا كان ار امرد .و 
فى العربية فرق ہیں الملنسي وغيرة رهز ghee‏ ,. ۰ . 
۹ رجل له تلمیذ ac‏ رالد النلمین به فعلفت الاستاف انه لم يفعل شیا 1326 
:مما اتیمه به و لم يتفكرةفي ذلک فقال رالد التلمهذ ای هذا القلميق الآخر 
یقول رآیته pay‏ شعة فقال الاستاذ ای رآني هذا القلمیذ اس محه فامرأته 
pith,‏ و قد كان التلمهذ رآه يسار في شین می اموا بان پشتري شیا 
لو جفل الي منزله شيم البنبغي له ای يعلم بذاک غيرة. قالوا. نزجو 
أن اليك Wile‏ - للى يمينه بقع على المسارة فى الغوم الذي kapil‏ والد 
. الخلمية به فلا a‏ بدونه - كما لو إتهنته. المرأة بجاریة فقال. الرجل ١‏ اگر 
ریساوم وپرا تمانت طالق ثم ضزب اآخجاریة امحفمی - ais gh‏ انصرنن 
الى الس الذي نکر النرأة: -: و كذا لو حلفت الرجل. ز تال آن وضعب 
L‏ يدي علي Sule‏ فبي حرة فضربها ووضع يده عليوا للحن في -. 
یمین لے کان بمینه .اجل المرأة او لامزيدل ae‏ يزيد به. الوفع 
رفي غير Spell‏ *-. الب ہے یں للحي 
۷ رچل انهم امرأته برجل فدخل cy!‏ دارة فوجد Jes‏ بت جالسا: 1327 
فی get‏ الدار و المرأة :قائية في ناحیة اخرى. قلما نخر ج الزرج .. 
.و الرجل المتيم جلنب العلطان زوج المرأة اتك لمتأخذ فانا سے 
نیلف آلرجل بطلق امرآنه انه لم یآخذ فانا مع shal‏ 4 #جذت في 


] ۲۱۷ [ 

التطلق - لانہما یعتبرای عنوم BAN‏ - و ابو بوسف رح لعتبر الغرض ۰ . .: 

Had ۹‏ جلفت پالله که حرام نکرد‌نسنم و منت انها لم تعرم الفا و انما 1819 
حرمه الله تعالیی و قد كانت نت ل لحنت في يمينها : و كذا لو 

7ل حلفت ابرتجل بهذه اليمين. و مني به 3لک - لانه ٹوو ما يحتمل لفظه ١‏ + 
و انکان السالف بالطلاق و العتاق ایصدق قضاء * ٍ ١‏ . 

:۳ زجل قال امرانه لی فعلت حزاما قانت ظالق لٹا لم انها eal‏ 0. 
Sl‏ و لم پا بالعرصة و اقاما على ذلک ایاما ced‏ في یمیفه 
“cil‏ أن لايفمل عراما فتزرج (مرأة نحا فاسدا و چامنپا 9 بصفرعه 
لی یمینه. یقع على اخرام المطلق ہے 5 ۱ : 

1۲ ر لو حلفب بطلق امرأته. ان و ينظر الع حرام فنظر gh‏ رجه اجثبية 1821 
3 بحن ۔ و لو نظر الك فرجپا من وراه ستر رقیق ار زجاج ار في 

+ ماء حذمب في يمينه - لانه نظر الى فرجها اس سس 
لانه نظر الى عكس فرجها * oe‏ | 

۰۲ امرأة انہمت زوجها س alte‏ زا کی س Soot‏ نتب غاما 1322 

:- او ممہ بشهزة لاتحذرى - فان جامع الغلام فى الفرج از في غير الفرچ . 
usni‏ .و ان لم يخزل. - لانه هو المراد .عرفا * : 

Jey ۳‏ قال ان اتيت حراما فامرژئه طالق فاتی بهيمة 9 تطلق امرأته 1323 
لانه لايراد' بالهمین الا اذا كان العالف رسناقيا من الجهال يمشي خلف 
للدواب  .' ٠‏ , 

pall Say, ۴‏ بصبي فقال بالفارسية گر بارے ناحفاظي ره ان 1324 


( من ) ان لا يأتي حراما فقبل غلاما » 








[ ۲۹۷ ] 
قیحاری كما لو حلف ان 9 یتوضا من رعاف LU‏ می رماف ر غیں' 
بحنت في يميفه - و کذلک لو حلفف امرأة. بهذا اليميى ثم اصابها : 
زوجها و حاضت ٭ 

۴ و لوقال (مرأتة ان اغقتسلت منک عى جنابة فانت طالق فجامعها 1312 
وقع الطلق و أن لم يغتسل ٭ 

۳ رجل تال لاموأته ای اننملت منک الى شهر فانت طالق فجامعها 1813 
فى المغازة ر تیم حفمت في يمينه - ار يميفه رتعت على الجاع e‏ 
۴ و لو خلفت امرأة ان I‏ تغسل راسها عن جنابة زوجها فطارعت نوجها 1814 
فی الجماع حذشت في يميفها - لى يمينها يقع على التمكين عی اختيار 
و ان جامعها مكرهة بحیت لا يمكن دفعه لا تحفرى في يمينها ه 

۵ رجل قال Sd‏ ای لم اجامعک على راس هذا الرمم فانك طالق 1315 
فما داما حيين و الرمم قائم eiai‏ ۱ ۱ 
۹ رجل قال (مرأنه ای لم اجامعک نہارا في وسط السوق فانت طالق 1316 
ثلثا و طلب العيلة في ذلك فجعارا الحيلة ان #حملها على العماري 

و یدخل السرق نیطاها ٭ 

۷ رجل قال لامرأته اگر حرام کرد؟ ترا سه طلق ر قد كانت قبلت رجلا 1317 
غير “رم ار جامعها اجذبي نیما دون الفرج لا #حذث في یمیفہ - فن 
یمینه يقع على الجماع عرفا © 

۸( و لوقال امرأته بالفارسية اكربا کسی تو حرام كني نانت طالق لٹا 1818 
فطلقہا بائفة ثم جامعها فى العدة قالوا في قياس قول ابي حثیفة و محمد 
مهما الله تعالیٰ تحذمث - و تطلق ثاثا - و في قول ابي يوسفث رح 
eee eee ee‏ جو شر ی 


( م ن ) و في قياس قول ابي یوسف » 


[ ۲۹۵ ] 
جانب المرأة أن ثبیت مع وهي ابسة قميصها - و شرط البر في 
جانب الرجل أن یبیت معپا و هو ابس تمیصہا و قد وجد e‏ 

Jey ۷‏ تال امرأنه ای لم اطألك مع هذه المقنعة فانت طالق UU‏ ثم 1307 
قال yl‏ رطئنک مع nin‏ المقفعة فانت طالق UU‏ فالعيلة في ذلك 
ان يطأها بغير مقنمة. فلا بعفمی ما دامت المقنعة قائمة و هما حیان 
فى مات احدھما او هلک المقنعة nie‏ في e adm‏ 

۸ رجل حلف لا جا مع امرأته فيما دون الغرح فلاعيها و مس ذکرہ 1808 
احدیي فخذيها او ادخل ذكرة باطى احدی ركبتيها و انزل لايعون حانثا 
في یمیفه - و يكون يمهنه على المياضعة ٭ 

۹ رجل حاف ان لاحل تكته بعال ار حرام فى الغربة فچامع امرأته 1809 
مى غير حل النعة بان لم ادل سراویله ار لم یکی له سراويل لو امو 
غيرة حقوں حل نكته فان كان نوئ حقيقة حل VEG‏ بحذت - ر یکوں 
مصدتا في ذلك تضاد و ديانة - ان نوی العقيقة - و أن كان نوك 
بذلك الجمام حذمث في یمیذہ » 

۰ حلف ان I‏ يفتم سراریله على امرأتة و اراد به الجماع یکوی مولیا - و 1810 
ان لم يكو به الجماع 3 يكوى مولیا - و ان فق صراویله اجل البیل ثم 
جامعها ل ended‏ - ال فقم السراويل عليها ان يفقم لجماعها - فان فت 
السراریل لجماعها فلم #جامع قالوا ينبغي ان یکوں Úle‏ لوجود شرط 
العنى و هو فت السراریل لجماعها » 

۱ حلف ان لايغتسل عن امرأته هذه عن ilia‏ فجامع sia‏ ثم جامع 1311 
اخرئ ار على العمس ينك في يمينه - ل يمهفه رقع على 
الجمام - ولو نوئ حقيقة الافتسال فكذلى - لنه اغتمل عنها و غيرها 


[ rae J 
1302. رجل قال لامرأته. ان اغتشلت: عي جذابة مادست افرآني نانت‎ ۲ 
طالق ثلثا و ذکر هذا القول مرتين او لٹا و كانت المرأة حاهلا فلم تجامعها.‎ 
بحن وضعمك جملپا ان رضشعت حملہا بعد ما مضت اربغة اھر‎ 
Cap و تنقضي عدنها‎ - AT) می رقت الیمییی .بانت بواحدة بععم‎ 
بعد ذلک كان واطا لاجنبیة - و عليه النوبة‎ tb, العمل - فان‎ 
و الاستغفار - و لها عليه مپر مثلها ان لم يعلم الزرج ان کلامه كان ایلاء و انها‎ 
ka و بطل الیمیی - فان تزرجپا بعد ذلک انت‎ - aale حرمت‎ 
» بوطنها بعد ذلك‎ viet بنطليقتيي را‎ 
1303 امرأة قذفها رجل بالزنا فقال له زوجها ان لم تثبت زناها الیرم فبي‎ ۳ 
Hd طالق ثلنا فهو كما قال ای لم تثبت زذاها الیم تطلق ثلثا - واثبات‎ _. 
٠ * يكون باقرار المرأة او باربعة مى الشهود‎ 
1304 رجل تال لامرأنه في غضب ان فعلت كذ! الوی خمسينى سنة نصيري‎ ۴ 
مطلقة فقعلت قالوا اي کان الرجل حاف بطاتہا یقع الطلق - و أن لم يكى‎ 
SPU بطاقها و قال ذلك على وجه الأخنويف لم يقح - و يكون.‎ Wile 
۱ قول الزوج . اني قلت ' ذلك على وجه الثخویفت ٭‎ 
1305 قال لامرأته اى بت اللبلة الا في حجري فانت طالق ثلثا فکانت‎ das ۵ 
في فزاشه تلک الليلة الا ان الزرج لم يكن ادنخلها في حجره ابحنمشه‎ | 
می اندر نياني قالوا يفبغي‎ JUG یمینه - و لوقال بالفارسية گر‎ 
انى یکو حانثا - لان هذا الكلام لايتنارل الا حقيقة الحجر ٭‎ 
1806 ا لم ابت معك الليلة مع قمیصک هذا فانت‎ ated رجل قال‎ ۹ 
و قالت المرأة ان بت معک: مع قميصي هذا جاريتي‎ UU طالق‎ 
لی شرط اتعنت في‎ - otis J حر نلبس  الرجل قميصها و بانا‎ 








] rar [ 

۷۹ سكران قال امرژنه رهبت داري هذه لک ثم قال ان لم اقل هذا من 1296 
قلبي فانت طالق ثلثا ثم اناق ولا Wat fi‏ من ذلك GSTS‏ 
امرأتة - لن الظاهر ای ما یقول في تاک العالة يقول من قلبه ٭ . 

۷ سكران قالت له امرأتة سر بر زمين نه فقال اكرمن سر بر زمین نیم 1297 
ترا طلق و تنفس فقال سكر بمراد خويش - قال ان کان سکوته انقطاع 
النفس يصع الستثناه و بخرج :وضع الراس على الرض نمرادة من 
ان يكون شرظا. لعن - او ان كان : سکوته لا لانقظاع النفس ل( يصع 
الستثناء ‏ نان قال السكران لست اذکر مى ذلك یئا كانت يمهذه 
یمیی فور - انه يريد به الفور ظاهرا 4 

۸ رجل. قال لامرأتة اذا دخلت الشام فاذا لم افارتک فانت طالق big‏ 1298 
على البذ - و لو قال و ان'لم اقارقكف: یکین ' على Will‏ حي بدخل ٭ 

۹ رجل دنع idl‏ أمرأته درهما تم قال لها ما فعات بالدزهم قالث. 1299 
اشتريت pall)‏ فقال الزوح ان لم تردي علي ذلك الذرهم فانک طالق 
و قد ضام الدرهم می يد القصاب قالوا ما لم يعلم انه woudl‏ ذلک ` 
:الدرهم ار سقط فى البجر ایعنیی. . To  .‏ 

۳۰۰ رجل قال لامرأتة ای غسلت ثيابي فلت طالق فغسلت كمة لو" 1300 
ا : کس سب نت و ابوسله ةزح ایعنس 
في ai‏ ود z‏ 

P wl day ۱‏ فقيل له ایک تراجعبا بعد شپر فقال الزرج ای: 1301 
راجغتها.فبي طالق لٹا فتزرجها في العدة ار بعد انقضاه العدة حلمف 
في یمینه - و ان کان الطلق رجعیا فتزرجها cok)‏ في يميه 





e حتی يدخل‎ (wr) 











[ ۲۱۲ ] 
الحالف اين الشاة فقالت امرأة الحالف شاة ولم نزد على ذلک ثم 
رفعت المتفقبة نقابها قالوا اں قصدت جرابها فقد کلمتپا و حف العالف ٭ 

۱ رجل تال امرأنه ان اکلت من لبن بقرنک ار من مصلها فانت 1291 
طالق فباصت المرأة بقرتہا م زرجها ثم حلیت واکل العالف ل يحذنك 
في يميفه -. قال مولانا رضي الله عنه هذا اذا کانت الیمیی لماک المرأة ٭ 

۲ رجل قال انسان Und bi‏ يقول هذا مى السكر فقال امرأني طالق 1292 
إن قلت هذ! من السكر و لست بسكران قالوا اي کان کلامۂ *“خنلطار يعد 
سکران عفد الناس يكون حانثا في يمينه e‏ 

۴ سكران دعا امرأنھ الى فراشه فابت فقال لها ان امنثلت امري و 1293 
سامد‌تني J,‏ فانت طالق فساعدته بعد مادعاها فى المستقبل بعد 
اليميى 7 :حنمت في يمينه - gli‏ دعاها فى المستقبل ولم تساعنه 
nin‏ - قال Wye‏ رضي الله ale‏ و يقبغي أن نت اذا لم تماعده 
و لی لم جدد الدعاء - لن الفاس یریدوں بہذا الامتثال للامر الصابق ٭ 

۶۴ سکران اعظرى امرأنه درهما فقاات المرأة انک اذا محوت تأخذ مني 1294 
فقال اى اخذت فانت طالق ثم اخذ. وهو سكران لا احذرف فى يميذه 
لى شرط العشسف الخذ بعد الجر ه 0 

1295 جهة القرض فغضب‎ gle جماعة می النساء اجذمعى يغزلى لغيرهى‎ ۰٥ 
نوج واحدة وقال لها ان غزلت لاحد ارغزلت احد لک فانت طالق‎ 
المرأة قطنا لنغزل لپا فغزلمی ام هذه المرأة‎ sin نبعثت امرأة الى بيت‎ 
قالرا ای كانت المرأة تغزل بنفسها فغرلت غيرها ا يقع الطلق ملیبا‎ 
بغزل فيرها ٭‎ 


( م ى) الافاقة و 





] ۲۴ [ 


[ ۲۹۲ ] 
الفقیۂ ابی حغص غار رع ج ail‏ قال ان idii‏ حت انزلت 
فقتد Nip‏ - 15 اه اھ د ا 

۹ رجل قال للمرأنہ: ای حللت die — EI‏ كنت امرأني فانت 1286 
طالق فقالبت اخذني رجل وجامغذي کرها قالوا ای كاتنت بعال I‏ تقدر 
على المنع Y‏ بعنہی - و ان قدرت حنم اذا صدتها الزرج في ذلک ٭ 

۷ رجل قال #مرأنه: ای ثم اقل عنک مع اخيك بعل تبنم في WA‏ 1287 
فالت طالق قالوا لی قال مع اخيها عنها ہما هو مي اخلق: اللام .و اللضرص 
و الخادعين و القائلیی يصير بارا في يمينه - و يأثم نذلک ویمینہ 
تقع ملی الكثير می ذلك - و اقله ثلثة انواع می القجم - و قال الفقيه 
ایواللینش رج ينبني حالف ان يقول عند لاخ بعد ما قال من القبائي 
انما قلت ذلك لاجل الینییی و هي برية ضس ذلك - فيكون هذا الثم 
توبة منه عما “قال فيها - و يكون بارا » ۱ 

۸ رجل قال ان اغتسلت می الحرام فاضرأته ظالق فعانق اجنبية فلمنی "1288 
و اغثسل WG‏ برجن ان لا ey‏ حانثا - و يمينه یکون: على phew)‏ ٭ 
۵۹ زچل قال ان ادخلت UY‏ في بيتي فامرأنہ طالق wrist)‏ في 1289 
dines‏ ما لم یدخل فلن بامر الحالف - و لوقال ان دخل فلن بيئي 
فد خل فلان باذن الحالف او بغیر اذنه بعلمه او بغير kale‏ كان: الحالف 
حانثا في یمینه eT‏ 

حالف فلم ينثعة حثت في يميه - وا ثا ه 
۰ رجل قال لامرأنة ای كلمت فلانة فانت طالق فدعيت امرأة العالف 1290 
dl:‏ عرس فجاءت المرأة التي حاف الزرج tale‏ متنقبة ر قالت لمرأة 





( من ) ابي جعفر #خاري e‏ 


[rae] 
o متامه‎ USE حلاف البيع لانه بدله فيكو‎ 
1282 slisi رجل قال لامرأنه اں خرجت می هذه الدار نانت طالق‎ ۴ 
فيه - قال بعضهم‎ ARR) كرما باب في دار لیس له باب غير ذلك‎ " 
و قال بعضہم أن کان الکن صغيرا يعد می الدار‎ - kisa الف في‎ 
٭‎ Gila و یفہم بذکر الدار 3 تحذمث في يمينه - و الا یکوں‎ 
1283 رجل قال لامرأته ان دخلت دار اخي فانت طالق فس اخ العااف‎ ۳ 
kise دارا اخریی ودخلت المرأة تلك الدار الحديثة قال بعضهم أن كان‎ 
لعقه من نلك الدار الاولى 2 يحنت في يميه - وان كانت‎ Bais 
في يميفه - و أن لم يكن له في يميفه نية نی‎ ede يميه اجل الخ‎ 
في قرل ابي حفیفة و محمد رحمهما الله تعالى - فان دخلت المرأة الدار‎ 
التي كانت لاخيه رقت اليمين ان كانت الدار في ملک اخيه الا انة‎ 
یسک فيبا حذمثك في يميذه - و لن خرجت تلى الدار غی ملک‎ J 
' الخ بعد اليميى ببيع ار هبة ار غير ذلك لا یعفت - و أن مات ال9 خٴ‎ 
الورئة‎ dod فان دخلت بعد ما صارت ملكا‎ ally! و صارت داره میرائا‎ 
بالفسمة لا بعنمی - و ان دخلت قبل القسمة اختلفرا فيه - و ااصم ان‎ 
ايكون حانثا - و ای مات صاحب الدار و عليه دیں مستغرق فدخلتها‎ 
1284. رجل قال لامرأته ار ذهبت الى قرية كذا فانت طالق فذهبت الول‎ ۴ 
مح اس سے مرا ہی سی‎ 
عمرانها 9 تحت في یمینه ا‎ 
1285 حعي عن‎ Gib قال لامرأته —— من الجماع فانت‎ Jay ۸۰ 





( ۲ ی ) اختلف المشائئ فيه » 


] ۲۵٩ [ 

yal‏ التي خرجت اليها و مكثت هفاك ایاما قالرا ان انصرفت 
من الطريق و ذهبت الیہا ثم اتصرفت الى القرية الرلوي I‏ بحذہشه 
و 

Jay ۸‏ قال لامرآنه اگر ترا نیز برود بر سی چنانکه تا اکنوں رفت فانت 1278 
طالق قالوا ان كان للامه مقدمة پنصرف الیمین الى المقدمة - و wl‏ 
لم یکی ولم یر شیئا ان كان ینکر عليها فیما زلت 2ج شیٹا 
ا لا یکوں حانثا - و الا یکوں حانثا ٭ ۱ 

۹ رجل قال لامرأته اگر رشن نويا كاز کرده تو بس 980 1289 
فانت طالق فغزلت المرأة و كسنت نفسها وصبيانها لا انث الرچل 

` وكذا لو قضت: بذلک ديئا على زوجها - و انما عذت اذا دخل ' 
ذلک في ملمه ( غير * ۱ 

۲۸۰ رجل قال لامرأته اكر برك توت توبسرد و زیاں من در آيد . فانت :1280 
طالق فاخذت من تلک الاوراق e‏ 
كما لو علفت دابته ذلک بغیر امرة * 

۱ رجل دنع الى رہل مصعفا لیصلعه فقال اگر بسود و زیاں می :1281 
دزآيد فکذا فقرأ الحالف فيه قالوا عفت في‌یمینه - فال رضي الله تعالی 
“ake‏ اراد به اذا حلف الدانع اگر اين مصحف بصود و زیاں من در آید 
و لو ودب من الآخر لا بشرظ الغرض: ثم عرض المرهرب له 9 عنت 
ولو باعه حثسف - قال مرانا رضي الله تعالى the‏ و ينبغي ان لا #حغمث اذا 
قرأ ays‏ - لانه ل يراد باليمين ذلک - قال رضي الله تعالی عنه تی 
العرض: اذا لم یکں ‏ مشروطا فى العقد لم یکی انتفاعا بالمصعف 





( م ن ) JUS‏ الآخذ اگر بسود ٭ 


Crea [‏ 
رجل قال ابو الاسم زحبه اللة تعالیی "ای نوی السفي او الذفع فهو غلوی: 
ها نوی -.و ان لم يفوشيئًا كانت يمينة على السقي و الدفع  *‏ 

JG Jas ۲‏ (مرآنه اگر از درم من برداري فانت طالق — المرأة 1272 
دراهم زوجها في مندیل فاعطت امرأة اخرئ و قالت :لہا ارفعي 
منها شیا فرفعت ثم دفعت الیہا قال ابو القاسم محمد ہی سلمة 
رحمهما الله تطلق امرأئہ ٭. 

۳۴ رجل قال لامرأته اگر من با نو خسپم فانت طالق و لم — 1213 
king‏ تقع على ااجمام - ریکوں مولیا - و ان نوي به الفوم فهو على 
المضاجعة ‏ على الجمام - فلا يكو مولیا ٭ . 

۴ جل JU‏ اگر WW‏ بخانة مى نیابد بشام فامرأته طالق lead‏ فانا الى 1274 
بیقه لیلعشوی فتعشیی فلن ثم جاء ای الداعي و 0 پننظره 
فاكل asie‏ قالرا ¥ يكين حانثا في tines‏ ۱ 

1275 رجل تال امرأنه اگر اي جامه ۳ فامرأنه طالق و کاں‎ Inve 
tia) ذلك قميصا فعمله علوی کتفه قالوا يمينه يقع على الابمن‎ 
i ١ * في ذلك الثزب فلا اصلہی بدوثا‎ 

۹ رجل انبم امرأته بالسرقة فقال لہا انگ تسرتیں من دراهمي كذا 1276 
اگر يس ازيى آرسیم می برداري فانت طالق فرفعت بالمعفسة 
في كفس البیت و وضعت في ناحية و اخبرت زوجها بذاک قالرا ان 
زفعث لا لیبس عن زوجہا يرجى ان I‏ يكونى حانلا ۰ 

١م) tA‏ خرجت الى قرنة فقال لها الزرج اكر بيش. از سه روز باشي 1277 
فانت طالق فانصرفت في طريقها الى قرية اخروی ثم نهبت الى 





( م ن ) فوجدی المرأة ٭ 5 


rev [‏ ] 
فہٰذا عذر - و الصلوة النطر ع و الاکل و الشرب لیس بعذر فيكون la‏ © 

۷ امرأة قالت لزوجہا لا طاقة لي باللینونة معک جائعة فقال gy!‏ ای 1266 
كنت جائعة في بيني فانت طالق قالوا ای لم تكن جائعة في غير 
الصوم لا یکوں جانثا ه ۱ 

۰۷ امرأة خرجت الى ضيافة فتال لها الزرج ان معشت هناك pI‏ 1267 
مى لثة ايام فانت طالق فرجعت فی اليوم الثالمت الى قرية نوجپا ثم 
ذهبت الى تاك الضيافة و معشت هناك اياما قال الفقيه ابو الليتف 
رح ان دخلت عمران قرية زوجها حين رجعث ثم ذھبتا بعد ذلک 
J‏ عنم - و أن لم JAS‏ عمران قرية زوجها ينمغي أن نحن ٭ 

۸ رجل قال لامرأته اگر ریسمان تو بكار برم يا بكار آید مرا فانت طالق 1268 
فاستبدل غزلا لها بغزل آخر اوكرياسا نسم بغزلها بکرباس آخر فلبس ذلک 
قال ابو بكر الباخي رح لا #عنمف في بمینه -. و لو قال ‏ اكر ريسمان تو 
بكار برم فلبس ٹوا من غزلها قال ابو بكر لا ينف في يمينه - فقيل 
اكر بكار آيد فقال اخاف أن يكون حانثا باللبس ٭ 

۹ رجل قال ان انتفعت بہذہ العنطة فامرأته طالق فباعپا و اننفغ 1269 
a er‏ راف ات ۰ 

۷۰ و لو قال اگر رشنۂ bat‏ من آید فانت طالق th)‏ ده ae‏ غرلہا 1270 
او خاط بغزلها ٹوا و لبس او اتکا على مرفقة من UE‏ او نام على . 
فراش می غزلها قالوا يميه نقع على اللبس خاصة - ولا حفت في 
هده الوجوة *» . fee‏ ے ا Ty‏ : 

۱ رجل حلف و قال اگر كس را نبیذ دهم نستي ربا او اهدئ ud)‏ 1 127 


( م ى) فقھل له لو قال اگر بكارايد © ( مر ی ) اگر إز رشنه تو ٭ 











[ ۲۶۹ [ 

۱ رجل تال امرأنه اگر تو زر می بودي يا باشي فانت طالق UU‏ طلق 1261 
ثلثا - فان تزرجپا بعد ذلك لا بعنمت مرة اخری - لان الیمیی العلت 
باحد الشرطين فا بعنمی مرة اخری - كما لو قال اجنبية ان تزرجنک 
او خطبتک فانت طالق فخطبها ثم ٹزرجہا لا بحن بالتزريم ٭ 

۲ رجل رای امرأته تعانق اختہا و تقبلہا فقال انگ تعبینها اكثر مما 1262 
تحبيني قالت نعم فقال الزرج اگر چنیی است فانت طالق طلقت 
امرأنه لی المعبة لا تعرف الا بقولباه ' ۱ 

Jey ۳‏ قال ated‏ اكر پیش بیررن شري تا می نفرمایم فانت طالق 1968 
قال ابو بكرن الاسكاف رح ان نوی الاذى في کل مرة ضحت فيته - و 
لى نوی yall‏ مرة واحدة فكذلك - و ان لم يكن له نية فهذا على مرة 
واحدة - ثم قال الا اني اخاف ان یکوں مراد الناس خاف هذا s‏ 

۶۴ رجل قال امرآنه شو تو وکیل من باش هرجه خواهي بکی فقالت اگر 1264 
وکیل تو ام خود را دست بار داشتم بسه طلاق فقال الزرج ما اردت 
التوکیل بذلک قال ابوالقاسم رح ان كان ذلك حال طلب الطلاق لا یقبل 
قول الزرج و یقع واحدة رجعية - وان لم يكن ذلك حال طلب الطلق . 
كان القرل قول الزرج - قال موانا رضي الله نعالی عنه رينبغي ای بقع 
الطلق لعموم اللفظ م ' ۱ ۱ 

1265 رجل هو ببغداد فقال امرأني طالق ما لم اخرج الى الكوفة فست‎ ٥ 
ساعة الا انه یماس في نلک الساعة مع المكازري فى الكراء قالرا لا يعني‎ 
و عليه الفنویی - الا اذا معسف و لم يشتغل بامر الخررج‎ - aigo في‎ 
فعینئن يعنت في يمينه - و لو اشتغل بالوضوء للصلرة المكتوبة و عوها‎ 


( ۲ ی ) بالنزوج ٭ ( ٣ن‏ ) اگر پیش يبرون شوي نا من بفرمایم فانت طالق o‏ 


[ roe [ 
٠ GU منصلة بیمینه تطلق‎ KUL واحدة‎ 

۷ ولو قال امرأنه ان انت امرأني فانمت طالق GU‏ طلقت OU‏ - و لو 1257 
قال ذلك للمعتدة ye‏ طلق الرجعي فکذلک ۰ و ای قال ذلك للمباينة 
فى العدة فان اراد به الذكاح المطلق ار لم یکی له نية لايقع علیها طقق 
آخر - وان وى به الزرجية الذي تكون بعد البائى فى العدة طلقت 
اخریی ٭ 

۸ رجل قال لمرأنه ای تكوني امرآني غير غد فانت طالق UU‏ ثم طلقا 1258 
واحدة بائنة قبل الغد و مضی الغد بطل اليمين - و له ان یتزرجپها 
بعد ذلك * ۱ 

۹ امرأة تخاصم ختنها فقال لپا نوجہا اگر نو نیز باوي دارري كني بنیک 1259 
يا ببد فانت کذا ثم قالت المرأة لخننها اما ان تطلقہا و اما ای تمسكها 
و تذفق عليها قال ابو القاسم رح ای لم یکی خننها اسنشارها في ذلک 
اامر بل ابتدأت المرأة بپذا الام اخاف ان تحت العالف ه 

۰ رجل قال اگر می امشب دریں سراي باشم نامرأته کذا و توجه می 1260 
ساعته للجررج فحمي و مار بعال ل يمكنه ان خرج ude‏ اسبم قال 
ابوااقاەم رح حفمت فی یمیئه - فقيل له لو حبس کرها فتفكر ثم قال 
ينبغي ان [ #حنت في قول ابي حنيفة و “حمد رحمهما الله تعالیی 
و فرق بيه و ہیں العمی - فقال فى الحم یکلہ ان یستاجر من #حمله 
و خرجه ار يستعين بغيرة في ذلك - قال Wye‏ رضي الله عنه و ينبغي 
ان لا #حنت فى الحمى ايضا في قول ابي حفيفة رحمه الله تعالى - لی 
عنده القدرة بالغير لا تعتبر كما فى الصلرة و الي والتيممم و غير ذلک ٭ 
( م ن ) اذا لم يكن له نية ٭ 














[ ۲۵۴ ] 
اقامت معه - و أن ابی ان بحلاف ترفع الامر الى القاضي حتى يحلفه 
بالله ما هي بطالق فان نكل فرق Lin‏ » 

Jay ۲‏ حلف ان لا يشرب المسكر الى سنة فشرب في غير مجلس 1252 
الشراب و رأوة سكران و هو dant?‏ شرب المسكر فشهدرا عند القاضي 
فلم يقض القاضی قال ابو القاسم رح للقاضي ان bm‏ و لا يقبل شهادة 
مى ل يعاين الشرب - و على المرأة ان حتاط لذفسها فى المغارقة 

1253 قال لامرأنة اگر کار کرد؟ تو بسود و زیان من درآيد فانت کذ!‎ Jay ٣۴۳ 
فعملت فى البیت می خبز ار طبع لا بعمت في يمينه ہ‎ 

۴ رجل رشع دراهمه في ید امرأنه ثم قال لها اگرازین درم برداشتة 1254 
فانت طالق ثم تبیں انها رفعت فقال الزر ج انما قلت ذلك بطريق 
(استفهام و الأخويف قال الفقیه ابو جعفر رح ان لم يذو شیا ِعذی 
في alee‏ - و ان نوی الستفهام كان القول قوله مع يمينه - قال مولنا 
رضي الله عنه و ينبغي أن لا يصدق قضاء - انه يميى ظاهرا ٭ 

1255 فلما جاو الغد‎ Jas قال امرأنه اگر تو فردا زن سی باشي فانت‎ Jay ۵٥ 
قالت می زن تو نمي باشم فخلعپا في صجيحة الغد قال بعض مشائخنا‎ 
خ "ان لم یکی له نية ثخلعپا قبل غررب الشمس می الغد كان بارا‎ 
فان تژوجپا بعد غد كانت امرأئه بتطليقتين - و ان نوی بقوله ان كنت‎ 
امرأني غدا في شيئ من الخد و اخر الخلغ الو ما بعد طلوع الفجر‎ 
٭‎ Wile من الغد کان‎ 

۵۹ ولوقال لامرأته ای تونی امرأئی فانت طالق ثاثا فان لم یطلقها 1256 
) م ن ) بالغداء » (ح ن ) فانت کذا » 


[rr ] 





۲ rer [ 


(P) 
فيما نوی - ز ای تال ار کس را دهي ل یصدق فیما نوی ٭‎ 


۵ رجل حلف و قال ای غسلت امرأته ثیابه فبي طالق فخسلت لفانته 1245 
قالوا ایکوی حانثا الا اذا فو ذلك - و لو اوصیی بثیابه تدخل اللفانة 
فى الوصية ٠ه ae‏ 

۹ رجل حلف ان ل يأكل من مال Une aia‏ فخبزت المرأة Lop)‏ 1246 

۱ و جعلت في ذلك الحجیں مك دقیق زوجها قالوا لیکوں حانثا » 

۷ حلف الرجل ان ل يقرأ القرآی فقرأ القسمیة لا غير قال ابوالقاسم 1247 
رح ان قرأ الذي في سورة الذمل حذث - و الا فلا » 

۸ رجل حلف ان ايكون ابنه في منزله وان يفارقة بعد اليوم ناما 1248 
امبم الأب سول بنفسه و یابه و عیاله قال ابوالقاسم رح ان كان 
لابی في دارة بيت معلوم ففرغ البیت عن جميع مناعه احنمت 
في يمينه » 

۹ رجل Cale‏ ان لايد خل دار امرأته قط فباعت المرأة الدار می رجل 1249 
ثم استأجرها الحالف و دخلها قال ابو القاسم رح ان کان یمینه لملکگ 
المرأة Wise)‏ - وان حلف Jad‏ الدار uia‏ ٭ 

۰ رجل دعا امرأته الى الفراش فابت و قالت انک تعذبفي فحلف 1250 
ان لا یعذبہا فدخلت في فراشه اجامعپا ان جامعپا كرها بغير مرادها 
حذہف - و ان جامعپا برضا ها ois!)‏ 

1261 رجل ادعى دابة في ید رجل انها له و حلف على ذئلگ بالطلق‎ ١ 
. و ذرالید يقول الدابة لي بیقیی قال الفقیه ابرجعفر رح ابعنت الحالف‎ 
فى العکم - و على المرأة ای تعناط و علفه على ذلك - فان حلف‎ 


(ء ن ) ار هيم كسي را دشي » 





[ror] 

۹ امرأة اتہمت بالسرقة فامرت زوجها حت اعلف Wib;‏ انها لم تسوق 1239 
فعلف الزرج فقالت المرأة قد كنت سرقت و صرت حانثا نیما حلفت 
كان للزرج ان 3 يصدقها نپا متذاتضة ٭ 

۰ رجل حلف بالطاق على اني ان نزوجت یبا قط و قد نزرج بكرا 1240 
فوجدها یبا قالرا ای صدقته المرأة انها كانت یبا كان لها عليه مبر 
و نصف مبر مہربالدخول و نصف مهر بالطاق قبل الدخول بعکم 
الیمیی - و لیس لہا نفقة العدة و السكنى - لانها معتدة بالرطي ع شبهة 
و ان کذبته المرأة و قالت كنت بكرا فلپا مہر daly‏ - و عليه النفقة 
و السکنیی ٭ 

۲ رجل حلف بطالق Sil‏ ای سرقت امرأنہ می دراهمه الوں din‏ ثم 1241 
aio‏ الزوج الیہا دراهم لينظر الیہا فاخدت ثم ردت ال زوجها و رفعمت 
قطعة می غير علم الزرج فقال الزرج هل رفعت منها شيدًا فقالت نعم 
J‏ على وجه السرقة و ردت القطعة قال ال یه ابوبکر الباخی رحمه‌ائله 
اخاف انها تطلق - و قال الغقيه ابو الليمف رحمه الله أن لم تفارته و 
لم تنکر ينبغي ان اتطلق ٭ 

۴ رجل حلف ان لم یکی #جامع امرأتة الف مرة فيي طالق قالوا هذا 1242 
على المبالغة و الكثرة درن العدد - و 3 تقدیر في ذلك و السبعون كثير ہ 
۴۳ حاف الرجل ان يطأ امرژئه الليلة كالدر فسئل محمد رحمه الله فقال 1948 
J‏ ادري هذا و قال ابو يوسف رحمة الله هذا على المبالغة في الجماع e‏ 
۴۴ رجل حلف ان لا تعطي امرأنه سی دقيقه احدا و نوی بذلگی امپا 1244 
خامة قال ابوالقاسم رحمہ الله ان قال ار کے را دهي صدق الزرج دبانة 


( ۲ ن ) ان جلف بطلاقها ٭ ( ہن )ان لا يطلقها » ( عر ی ) رجل حلف æ‏ 


[ ۲۵۱ ] 
نویت LSID‏ مع عمرة BUD‏ جمیعا - و لو قدم الطلاق فقال يا عمرة انت 
طالق اي دخلت دار ويا زینب فدخلت ine‏ الدار طلقنا جميعا 
و لو قال لم انو طاق زينب لا یقبل قوله - و لو قال انت يا عمرة طالق 
و یا زینب لم نطلق زیفسبب اا ان یفویپا - قال الا يرئ انه لو قال اك 
يا لان علي الف درهم و یا فان کاں المال لارل - و لو قدم المال نقال لک 
الف درهم علي يا زید و یا سالم كان المال لہما جمیعا - و لو قال يا عمرة 
انت طالق يا زیفب فعمرة طالق دون زيفمب ال ان یفویہا - و لو قال 
- انت طالق يا عمرة يا زینب لم تطلق زينمب الا ای يفويها - و لو قدم 

اسمهما فقال يا عمرة IL‏ انت طالق لم تطلق الولی الا ان يذويها © 

Jey ۵‏ قال aif)‏ ان دخلت الدار ان دخلت الدار نانت طالق 1285 
فهذا على دخلة واحدة - ولوقال ان دخلت Jal‏ فانت طالق ای 
دخات فہذا على دخلتين e‏ 

۹9 رجل قال امرأته اى قلت لک انت طالق فانت طالق ثم قال قد 1286 
طلقنک تطلق ننیی fuel,‏ بالتطليق و واحدة باليميى ٭ 

۷ رجل قال أن تزرجت امرأة فهي طالق وان تزرجت امرأتیي فہما 1237 
طالقاى فنسزرج اموائیی معا فهما طالقانى fel, fal,‏ - واحدنهما 

۸ رجل قال لامرأته انت طالق انت طالق انث طالق ان شاء زید 1238 
فقال زيد شت تطليقة واحدة قال ابو بعر الجلغي رحمه الله ( يقع شيى 
ولو قال شت اربعا فکذلک في قول ابي حفيفة رحمه الله - و علوي 
قول ابي یوسف و “حمد رحمهما الله تعالں يقع الثلی اذا قال 
شنت ly)‏ ۰ 


[ ۲۵۰ ] 
لو قال ثم و انتما او قال فانتما ٭ 

۰ و لوقال لها انت طالق ل بل انت فبي طالق واحدة بالكلام الول 1230 
و 9 يلزمها بالكام الثاني طاق آخر ال ای يفوي - و لو قال انت طالق 
لا بل انتما لزم الولی تطلیقنان و الاخرى راحد: ٭ 

۱ رجل له UU‏ نسوة فقال لواحدة اذا طلقنک فالاخریان طالقنان ثم 1231 
قال لاخری مثل ذلك ثم قال للثالثة مثل ذالگ ثم طلق الول واحدة 
قانه يقح على ااخرییی واحدة واحدة - و لولم بطلق الولی ولکنه طلق 

الوسطوی واحدة فانه يقح على الثالثة و الولي Fool,‏ راحدة ثم یعود 
على الثالئة و على الوسطي علي کل واحدة نطليقة اخرئ ول یقح 
على الولیی شيرى سوى الطلق اارل - و لو لميكى يطلق الوليي و الوسطوی 

و لكنه طلق الثالثة فانه بقع على الثالثة لمك تطليقات و ude‏ الوسطى 
و الولی على كل واحدة نتان ٭ 

۲ رجل له oll‏ زینب و عمرة فقال عمرة طالق الساعة او زينب 1282 
طالق اذا دخلت الدار لم يقع الطلق على احدهما حنیی يد خل الدار - 
ناذا دخل خير في ايقاعه على ایتہما شاء » 

Jey ۳‏ قال لامرأته انت طالق او لست برجل او انا غير رجل فبي 1288 
طالق - لانه رجل وهو كاذب في كلامه - و لر قال انت طالق او انا 
Jay‏ کان مادقا ولم تطلق امرأنہ e‏ 

۴ رجل قال امرأنه اسمها عمرة ان دخلت الدار يا عمرة فانت طالق 1284 
ويا زینب فدخلت سر الدار طلقت - و يسال ھی نيته في زینب 
فاى قال نویت طلاقها ایضا طلقت ایضا - و لو قال ذلك بغير واو نقال 


) ۴ ن ) کان Golo‏ في کلامه » (wr)‏ سأل » 
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للمدعي عليه شييع و شهدشاهدان ان على المدعيي عليه الف درهم 
و قضى القاضي عليه بالف درهم للمدعي فالمدعي عليه يقول ما له 
علي شيع حن الخالف في قول ابي یوسف رح - ولا edt‏ في 
قول *“حمد رح - و لو شید شہود المدعی ان المدعي اقرضه الفا و قضى 
القاضي عليه بالف لا بعفت في قولهما s‏ 

۹ رجل حلف ania y ith,‏ في یءینہ و لايدري انه کان حلف 1226 
بواحدة او بثلسف قال ابو یوسف رح ری في ذلك و يعمل ہما يقع 
عليه النحربي - و ان استویٰ ظفه يأخذ بالاكثر احتياطا ٭ 

Jey ۷‏ قال ated‏ ار دخلت الدار فانت طالق ثم قال لامرأة له 1227 
اخرئ و انت طالق نطلق الثانية للحال - و یتعلق طلق الرلىى بالدخول 
ولو قال tiled‏ ان Gays‏ فانت طالق ثم قال لامرأة له و انت 
طالق طلقت ald‏ للحال - و لوقال لاجفبية ان تزرجنك فانت طالق 
ثم قال امرآنه و هذه کان على gE‏ كله » 

۸ رجل قال لامرأته المدخول بها انت طالق و انت او قال انت طالق 1228 

۱ او انت او قال انت طالق فانت طلقت المرأة واحدة الا ان ينوي 
بالكلام الثاني طلاقا آخر فیلزمه ذلک - و لو قال انت طالق و انت 
لامرأته له اخرئ او انت ار فانت طلقنا جمیعا ۰ فان قال لم انو بالكلام 
الثاني طلاقا لايديى فى القضاء ۰ 

۹ ولوقال انت طالق Gil,‏ وضم اليما امرأة له اخریي طلقت 1229 
الاولى QA‏ الاخریٰ واحدة اذا ضم الیہا ھی یلزمپا الطلق لزم 
JI‏ من الطاق مثل مایلزم عاحبتہا فى الکام الثاني - و کذا 


» و المدعین علي‎ ) wr) 





— 
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رح - ولا نط مق في قول ابي يوسف رح الله ۰ و کذا لو قال 
انت طالق ثلثا اولا ار قال و ال او قال ان كان لو قال أن لم يكن لا نطلق 
في قول ابي یسف ر ج - و به اخذ “حمد بن سلمة رح ٭ 

Joy ۷‏ به tis‏ او ثقل في لسانة nity J‏ اتمام الام ال بعد مدة 1217 
فحلف بالطلق و ذكر الشرط او الاستثفاه بعد تردد و تعاف ان کان معررفا 
بذلک جار استثفاءه و تعليقة o‏ 

۸ رجل قال بالفارسية امرأته طالق اگر مى ر قطع الكلام قال ابوالقاسم 1218 
رح 1 يقع الطلاق كما قال ابو يوسف رح ٭ 

۹ رجل قال لامرأته انت طالق ابدا ما خلا اليوم طلقت للعال - كانه 1219 
قال انت طالق تطليقة ا يقع علیک اليوم © 

۰ رجل قال كل امرأة لي طالق اهن ر لیس له امرأة سواها 1220 
[ تطلی امرأته » 

۲۱ امرأة قالت لزرجپا طلقني ثانا نقل الزرج انت طالق فبي واحدة 1221 
ا[ ان ينوي ثلثا - و لو قال قد فعلت طلقت للأا - و کذا لو 
تال تد طلقنک ٠‏ 

۰۲ ولو قالت المرأة طلقفي فقال الزرج قد طلقنک ينوي ثلثا فبي واحدة © 1222 

۳۶ و لو قل امرأته طلقي نفمک فقالت قد فعلت و الزوج يذوي GU‏ 1228 
فهي اٹ ٭ 

۴ امرأة ادعت ude‏ رجل انها امرآنه فحلف الرجل بطلق امرأة له 1224 
اخرئ ما هي بامرأة له ناقامت المدعية البينة انها امرأته فقال الزرج 
قد كانت امرآني نطلقتپا تال لا بعذت في بمینه e‏ ۱ 

۰ رجل ادعي تبل رچل مالا فعلف المدعى عليه بطاق امرآنه ما 1225 


(røv) 

۰ رجل تال لامرأته قبل الدخول اذا حضت فانت طالق فقالت 1210 
حضت و لزرجت من ساعتها ثم مانت قال محمد رح میرانها 
gl‏ ج الول دون الثاني - و قال لا ندري اكان ذلك حيضا ام لاه 

۱۱ رجل له امرأة بت اربع عشرة وغلام ابی žasl‏ عشر فقال للمرأة اذا 1211 
حضت فانت طالق وقال للغلام اذا احتلمت فانت حر فقالت الچارية 
قد حضت و قال الغلام قد احتملت قال يصدق الجارية ولا يصدق 
الغام - قال لن فى الغاام يمكن ان ينظر كيف #خر ج abe‏ المني - اما 
خررج pall‏ من الفرج 1 يعلم انه حيض ولا يقف علیہا غيرها فقبل تولها ٭ 

۴ امرأة قالت لزوجها طلقني طلقفي طلقفي فقال الزرج طلقت لى 1212 
نوك واحدة فواحدة - و ان نوی ثلثا فثلسب - و لوقالت طلقني و 
طاقني و طاقني نفال الزرج طافت فبي ثل * 

۱۳۱۳ وكذا لو قالست خیرني خيرني خيرني فقال قد نعلت فطلقت نفسها 1213 
فبي واحدة - و ان قالت خيرني و خيرني و خيرني SB‏ قد 
فعلت و طلقت نفسها فيي ثلث ٭ 

۴ رجل قال لامرأنه ای وطئنک ما دمت معي نانت طالق UU‏ ثم اراد 1214 
الحيلة تال محمد رح يطلقها تطليقة بائنة ثم يتزوجها مى ساعاه 
قدطأها فلا uais‏ ٭ 

1215 و لو‎ - ho! انت طالق و ان دخلت الدار طاقت‎ ale فال‎ ay ٥ 
قال ای دخلت الدار انت طالق او قال فان دخلت الدار انت طالق‎ 
طلقت للحال في هذه المسائل ٭‎ 

۹ ولوقال انت طالق ان و لم يزد عليه تطلق fal!‏ في J‏ ”جمد 1216 


(ءن ) المراة » (wr)‏ فیقبل ه ( مون ) اوقال وان دخلت الدار « » 
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اذا د.خلت الدار e‏ 

۲ ولو قال انت ظالق ان دخلت الدار QU‏ ينصرف الثلمف الى 1203 
الطلق ا3 ان يفوي الدخول © | 

1204 و لو قال انت طالق ان دخلت الدار عشرا فہذا على الد‌خول عشر‎ ٣۴ 
۱ مرات 0 الى الطلق ٭‎ 

1205 ولوقال انت ظالق ان دخات الدار طالق طالق و كان ذلك قبل ان‎ ٥ 
يد ذل بها طلقت ا حال واحدة بالوسطى - و اذا تزرجپا فدخلت الدار‎ 
٠ IIb طلقت‎ 

۶ رجل تال atte!‏ طالق ثلثا ای دخل الدار الیرم فشہد شاهدای انه 1206 
دخل فقال العالف عبدي حران UE‏ رآياني دخلت الدار لم یعتق 
عبدة بقولپما رأيئاة دخل الدار حثّوں یشپد شاهدان غیر الولیں ان اارلیں 
رأياة دخل الدار - و كذا لو قال العالف للرليى عبدي حر ان لم يكونا 
شهدا علي بزرر لا يعذق عبد: ٭ 

1207 رجل قال لمرأته اخبرتني بامر كذا فقالت لا فقال الزرج ای‎ ٣۷ 
ام تخبريفي فانت طالق ثلثا قال “حمد رح هذا يكوى على الابد‎ 
الآ لی ينوي الفور ٭‎ 

1208 رجل قال لامرأته انت طالق ان كلمتى سنة اذهبي يا عدرة الله قال‎ ۸٥۸ 
قد كلمها و حلت في يمينه » ظ‎ 
1209 رجل قال امرآنه اذا قلت لک يا زانية فانت طالق ثم قال ابنها یا‎ ۹ 
ابی الزانية طلقت امرأته - فان نوك أن يواجهها دين فيما بينه و بين‎ 

الله تحال - و لا يديى فى القضاء e‏ 
( من ) لامراقه ه ( م ن ) فقد كلمها م 
[re]‏ 
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اذا فرق القاضي بیثہما و ان كان ذلک طلقا ٭ . 
1۹ ا رجل قال اكر من ایں نزن را.دست باز دارم تا ایں فرزند زنده است 1196 
idsi‏ جر ثم lali‏ حك في پمیک ۰ 
۷ جل حلف. ان لا يطلق Biyel‏ لامها نضرلی نبلد ye‏ لى الج Jal‏ 1197 
خلع الفضولی باللسان جن فى یمیقہ + و ان اجاز بالفعل بان لم يقل 
Uys‏ بلسانه ال انه اخذ Jay‏ الخلع قالرا ceded‏ في يمينه 
و عليه الاعتماد - و هذا و Etal‏ نکاج الفضولی سواء ٭ ۱ 
۸ رجل حلف بایمان مغلظة ان لایطلق امرأته ثم اراد الخلاص منها من . 1198 
فير ان یکوں حانثا فالعيلة فی‌ذلک ان ینزرج رضيعة و یأمر اخت امرأته 
ارام امرأتھ ای ترضعپا de‏ تصير الرضيعة بنا للخت امرأته ار نصير 
LL‏ لام امرأته نیصیر جامعا بين الاختیی ار جامعا بين المرأة و خالتها 
فیفسن نگمپما جميعا w‏ ۱ ۱ 
۰ رجل قال امرآنه انت طالق ان دخلت .هذه الدار رای خلت 1199 
. هذة الدار الاخریي فان خلت احدی الدارين طلقت - وان دخلت 
الدار الثانية و هي فی العدة لا يقع طلاق آخر - و کذا لو قال ان دخلت 
: الذار فانت طالق ران دخلت هذه الدار لاخری *. 
۲۰۰ و لو قال انت طالق واحدة ای دخلت الدار ثذتیں يقع ثختاى الساعة 1200 
و foal,‏ اذا دخلت الدار - ران لم يقل راحدة و لكى قال انت طالق 
ای دخلت الدار ثنتیی يقع نتان اذا دخلت الدار مرة راحدة » 
۰۱ و لو قال aif nd‏ انمت طالق واحدة . ان شنت A‏ فان ose‏ 1201 
pth,‏ نبي وأهدة cot‏ 
۲ و لو قال انت طالق أن دخلت الدار ۳ my Jat tsel, ay‏ 1202 
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تظبر في مسائل - مفہا هذه المسثلة - و منها لو قال أن شاء الله الست 
طالق بقع الطلاق في قول ابي یرسف رح - لن الشرط اذا نقدم على 
الجراء ا ینعلق الظلاق الا بعمرف الچراء - نانه لو قال لامرأتة ای دخلت 
الذار انت طالق يكون تفجیزا - و ale‏ قول محمد رح يصم الستثناء 
تقدم لو تاخر - الى AML saie‏ ابطال و لیس بتعليق فيصم 
علوي كل حال # 

۲ رجل قال لغيرة لي الیک حاجة افتقضيها فقال Jep‏ نعم و 1192 
حلف بالطلاق ار العتاق انه يقضيها له نثال الرجل حاجني الیک 
ان تطلق امرانک لٹا فله ای ل يصدقه لاذه متهم ٭ 

۴۳ رجل حلف رجلا ان بطیعہ في کل ما يأمرة به و یناه عنه pf‏ نہاا 1198 
عن جماع امرآنه فجامع العلف لا احذيثك أن لم یکی هفاک سبرب 
يدل عليه - أن الفاس ل برپدرن بهذا الفبي عن جماع الموأة عادة - كما 
1 يراد به الذببي عن الا كل و الشرب ٠‏ 

۴ حلف Joy‏ بطلاق امرأئه ان يطاق امرأته فآلىي منها و مضت المدة 1194 
و وقع علیپا الطلاق بالايلاء فانه يقح عليها طلاق آخر بعکم الیمیں © 

۵ ولو حلف اي I‏ يطلق امرائه ر هو عفیں ففرق القاضي بينهما بالعنة 1195 
J‏ بحنب قي یمینه- لی وقوع الطلاق ؛حکم الايلاد يضاف اليه ر اکذلک 
الطلق بتفريق القاضي بمپب العنة وان كان كل daly‏ منهما ظلاقا -.و 
قال الفقيه ابو جعفررح لا #حفمت فی الیلاہ - و فن اللعان. في قهاس 
قول ابي خذيفة و محمد رحمهما الله ر لاعف ني . 
قياس قول ابي يوسف رح - و قال الفقيه اللیمف رجح و جو لی 
ال سای نى ofall‏ اجماعا - وبع نأخذ كما ( بعنسف في الفلوں . 


ver [‏ [ 
اللهلة و لمندخل طلقت - لان التعليق بمشیئنبا تفويض الطلاق الیہا۔ ولذا 
paii‏ على الخجلس - و التطليق رفع القيد و فيما يرجع ال رفع الثید 
I‏ فرق ہیں أن يطلق و بين ای يفوض الطلاق اليها - ولا کذلک التعليق 
بدخيل الدار و سوہ - لان ذلك ليس بتفويض - و لهذا لا يققصر على 
المجلس - ناذا لم يصر الطلاق بيدها I‏ یصیر الزوج مطلقا فيصير Uila‏ » 

۹ رجل قال Aled‏ ان تعلست بطلانک فعبدي حر ثم قال ان شنت فانت 1189 
طالق فقالمق I‏ إشاء قال بعضهم یعتق عبده - ای شرط العتق التکلم بطلاقها 
وقد وجد - و كذا لو قال لغيرة ان تکلست بقذنک فعبدي حرثم قال 
انت زا ان شاه الله تعالیی يعتق عبده - و کذا لو قال ان لیت 
بالشرك ثم قال ان الشرك لظام عظيم - و قال العسى رح ينوي في 
جمیع ذلك ۰ وله مانووی فان لم يذو شيئًا فلا اراد حانثا - قال الفقيه 
ابواللیمت رح القول الول احب الي - و بعضہم اخفار قول opel‏ رح ٭ 

۰ رجل قال لامرأنه ار حلفت بطانک فانت طالق ثم قال لپا ای دخلت 1190 
الدار فانت طالق ان شاء الله تعالىى ا1 يحنت في يميفه را نطلق afal‏ 
الى الستئناه في آخر الكلام یبطل حکم ما قبله - و اذا بطل الطلق بطل 
اليمين - لن اليمين لا تبقيي بدرن الجزاه - و لهذا لو قال ان اقررت لفلان 
بعشرة دراهم نامرأتی ge‏ ثم قال لفلاى علي مشرة دراهم ا درهما 

" ل حنمت في یمیثہ - انه ما اثر له بعشرة و انما اقرله بنسعة ٭ 

۱ ولوقال ان حلفت بطلاقكه فانت طالق ثم قال لها انت طالق أن شاء 1191 
الله طلقت امرأنة في قول ابي يوسف رح - را تطلق في قول “سد رح 
لن علي قول ابي يوسف رح قول انت طالق أن شاء الله یمین لوجود 
الشرط و الجزاه - و ملىي فول محمد رح لیس بدميى - و ثمرة الاختاف 
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الله تعائیی و عليه الفثویٰ ان یقول امرأنهزنیاالیوم(انت طالق AE‏ علوي 
انف درهم ناذا قال لپا ذلك نقول المرأة ا اقبل فاذا قالت المرأة 
ذلک و مضی اليوم کان الزرج بارا في يمينه و لا يقع الطلاق - انه طلقہا 
فى اليوم UL‏ - و انما لم نقع الظلاق غلیہا برد المرأة - و بهذالا #خرج 
کلم الزرج می لی يون تطليقا - الا ترئئ ای محمدا رح قال فى الفتاب 
۱ قال Joy‏ لمرأته طلقنى GU‏ على الف درهم فلم تقبلي فقالت المرأة: ` ” 
قيلت کان القول قول الزوج - و لا يقخ علیہا الطلق - سمي كام الزوج نطلیقا 
۱ من غير وقر ع الطلق - و هذا لی النطلیق نوعان تطلیق بمل و نطلیّق 
بغير مال - و قدتم ما کان م جہة الزرج - و هر ایجاب الطلق #خلافف 
القعليق - لی المعلق بالشرط غدم قبل وجود الشرظ ۰ نکی (3 یناب عدما 
تیل وجود الشرط - اما قوله انت طالق على الف تطلیق فى 
y)‏ كلمة ade‏ 3 تقنضي عدم المذکور اول بل تقنضی وجوده = . تقول 
لرجل اکرمتک ude‏ ان تكرمني فيقتضي ذلک وجو الأكرام مفف إو - و 
لو قال اکرمتلگ بان تعرمني ‏ يقتضي ذلك وجود الاكرام منه - و انما 
يقتضي WSIS‏ وجود الاكرام مفه 8" - ويضير كانه تال 
ای اكرمقفي اکربک ٭ ۱ 
۱۱۸۸ ر لو قال ad‏ سانتني الليلةطاتك فلم اطلتى فانت طالق ٹلڈا 1188 
و قلت المرأة لی لم اسالک الليلة الطلاق فجمیع: ما املف صدقة على 
المساكين فسألت المرأة طلاقها نی الليلة و قال لها الزرج انت طالق ان 
شت فقالت العرأة ل اشاء رمضت البلة GBS)‏ و يكو الزر بازان و لو 
سالتہ طلاقها نی الليلة نقال الزرج انت طالق اى دخلت الدار فعض 











(+ ن ) الا يرن ع ( ٣‏ ن ) فى المساکین » 
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: لا نظلق الا راحدة و ان وقعت الاصابع “متقرقة‎ daly آن ضربپا بکٹے‎ s 
AS الى نی اليدين تعرار الضرب - لن الضرب بكل يد ضربة على حدة:-‎ 
ذلك ' بمفزلة الضربا بضغف واحد - اما فی الوجه الثاني لم ینکرز‎ 
لان الأصل فى الضرب هو الغف .- و الاصابع تابعة لها - فلم‎ - Lal” 
0 ۱ ۱ .»: الضرب‎ Jdal 
1184 تال لامرائه كلما طلقنک فانت طالق فطلغها واحدة یقع طلاقان‎ ay ۴ 
طلاق بالتطلیق ر طلاق بقوله كلما طلقتک فانت طالق - و لوقال كلما وقح‎ 
و لوقل اذا‎ UU علیک طلاقي فانت طالق فطلقہا واحدة طلقت‎ 
طلقتک واحدة فبي بائ او قال فبي لت فطلقها واحدة بعد الدخول‎ 
وكذا في قوله فبي لسف ٭‎ - PY رجعية في قوله فبي‎ Fol, طلقت‎ 
1185 و لوقال اذا طلقنک فانت طالق و اذا لم اطلقفک فانت طالق‎ 8 
فلم يطلق حتیي مات طلقت ثفتیں في آخر جزہ من اجزاء حیرته - لانه‎ 
لما لم يطلق مار حانثا فى اليمين الثانية فيقع علیہا طلق واخد - و اذا‎ 
حنست فى اليمين الثانية مار حانثا نی اليمين الرلیی فيقع عليها‎ 
۱ * تطليقة اخرى‎ 
1186 فانت طالق ثم قال و اذا طلقنک فانت‎ Salt لم‎ lal. و لو قال اوا‎ f ۱۸۹ 
مات وقعت تطليقة واحدة بالیمیی الأول - و ما‎ asia طالق فلم يطلق‎ 
رع دفي اي خرسابق على ال الثائية 3 صلی قرا ی‎ 1 
فى اليمين الثانية - لان الشررط تراعي فى المستقبل ال في اللي‎ 
٭‎ dal, فلا يقح الا طالق‎ 
1187 أ۷ رجل قال امرآنه ان لم اطلفک اليوم ثاثا فانت طالق ثم اراد ان لا تطلق‎ 
و لا یضیر حانثا قالرا الحيلة ني هذا ما روي عى ابي حفيفة رجمه‎ ail al 


] ۲8۰ [ 

۰ رجل تال امرژنه ادخلي الدار وانت طالق فدخلت طلقت - و ذا 1180 
لو قال لعبده ذلك - لان جواب المر بعرف الوار كجواب الشرط !حرف 
stall‏ - و لهذا لو قال لعبدة اد الي الغا وانت حر كان تعليقا باداء الآلف © 

۶۸۱ رجل حلف بالفارسية و قال هر گلا که مس اينكار کنم فكذ!- فپذه جملة 1181 
الفاظ الفارسية هر رقت و هركاة و هرجه گلا و هرنتان و همي وهميشه 
و هربار في راحدة منها يتكرر ااعذہی بتكرار الفعل في قولبم - و هو قوله 
هربار كما لو قال بالعربية كلما دخلت الدار فامرأنة طالق فدخل الداز 
مرارا يتكرر الطلاق بتکرر الدخول - و فیما سواها من الفاظ هر زمان و هركاة 
لا یتکرر العنہی بتكرار الفعل ر لا حذمث الامرة واحدة - كما لو قال مى 
دخلت الدارو مقي ما دخلت الدار فامرآنه طالق فانه لا aia‏ 
الا مرة واحدة - و قال بعضهم في قوله هر زمان وهركلا یتکرر العذف بذكور 
الفعل - لن قوله هر تفسير قوله كل و كلما فيوجب الاحاطة و النعمیم - ر 
قال بعضهم ا يتكرر اهنت ال في قوله هربار - و عليه الاعتماد - و ذكر 
محمد بن مقائل الرازي في ترجمة قوله هربارر هر زمان و هرگ شبید 
بكل مرة و بكلما فيحن في کل مرة - و قوله اكر و ار مثل قوله ان 
دخلت الدار و لو دخلت فا #حفمت الا مرة واحد؟ - و قوله هدي علوي 





رز متىي فلا تحذمث به الا مرة - و كذا قوله هميشه مثل قوله همي و 
محثاھما dal,‏ - كما ان مقیں dal, Like,‏ لا nis?‏ فیہما J)‏ مرة راحد؟ a‏ 
۲ رجل قال كلما قعدت عذدک فامرأته طالق فقعد عنده سامة طلقت ثلثا 1182 

لان الدرام على القعود و علوي کل ما پسندام بمفزلة ASIN‏ ٭ 
۳ و لوقال كلما ضربنک فانت طالق فضربها بيديه جمیعا طلقت ثفتیی 1183 





) م ن ) و کذ؛ لو قال BUS‏ لعبده ٠»‏ ( ۳ ی ) بتکرار الدخول و 
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و ای زر ع فلامه ار اجيرة الذي كان يغمل له ذلك قبل الیمیی حنمف 
ني يميه لا ان يعني عمله بنفسه » 

9۷۹ رجل قال لامرأنه انت طالق كه ای ں کار کرده ام او قال كه اي کار نكودة ام 1176 
وهو Golo‏ نیما يقرل اختلف المشائی فيه - قال عامتہم منهم الشييرالامام 
ابو بكر محمد بی الفضل رح هذا تفجیز و ليس بتعليق - الا ای یکی 
ذلك في مضع ل يكون تعلیقہم الا بهذا BAU)‏ - و قال بعضهم هو تعليق 
و الذي سم هذا القول ما روي عن ابي یوسف رح - رجل قال 
اتہرأنہ انت طالق لد خلت الدار فپو یمیں كانه قال دخلت الدار ان 
لم ای دخاته فامرأنہ ظالق - و تفسير ذلك بالفارسية yi‏ از وي بطلاق 
که اي کار كردة است - فان کان فعل ذلك الفعل لا یعفمی- و أن ote‏ 
فعل حاہف في یمینه - و في عرننا یمتصل هذا فى الفعلیق - فان 
القافي بعلف المدعیی عليه بائله که ترا اين مال دادني نيست بوي ٭ 

۷ رجل قال امرأنه انت طائق لا دخلت الدار فہو کقوله انت طالق ای 1177 
کشت دخلت الدار » 

۸ و لو قال انت طالق دخلت الدار طاقت Jal‏ - لانه لم يوجد añe‏ ۱178 
ما يكين تعلیقا ٭ 

Jey ۹‏ قال لامرأته انت طالق لودخلت a‏ لاطلقكه فهو حاف بطلاقها 1179 
ان لم یطلقہا اذا دخلت الدار كانه قال اذا دخات الدار اطلقک فافت 
طائق فان دخلت الدار یلزمه ای يطلقها - فان کم يطلقها حت تموت 
المرأة ار يموت الزرج يقع الطلاق - وهو بمغزلة ما لو قال ان دخلت الدار 
فعبدي حر ان م افریک ٭ 
( م ن) لو وخلت الداره 
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۷۲ رجل قال لغيرة زن وي از ري بسه طلاق اگر ٹر مہمان من نيائي تال 1172 

الفقیه ابر جعفر رح هذا تعلیق صحيم - كانه قال ان ام جي الي 
. ضیفا فامرأني طالق - ر کذا لوائهم امرانه برفع شییی فقال تو از من بحه 

طاق اگرتو ان نه برداشته و لم نكن رنمت نطلق ٹلا - اه تعلیق الطلاق 
يعدم ار عرلا ۴ 

۲۳ رجل قال اگر مرا جز فانه yj‏ باشد هزار طلاق دادم ارتل لاجنبية اگر 1178 
جز A‏ بوزن كنم او قال اگر جز نو مرا زی باشد فبي طالق فنزرج امرأة ثم 
تزرج اخری طلقت gly)‏ دون EGU‏ - انه اذا لريقل هر زے که مرا جز 
قوبود لا یدخل في هذا اليمين الا امرأة راحدة - فاذا نزیج الولیي حفمت) 
و وقح الطلاق و اننہت اليميى فل نطلق الثانية - ركذا لو قل اگر مرا 
بدين جهان زن بود سه طلاق فنزرج امرأة طلقت - فان نزرج اخرئ اتطلق 
الثانية - لن هذا اليمين لم یتفارل الا امرأة واحدة ٭ 

سم رجل قال لمرأته نو هزار طاق اگر فلان کار كني و اراد به التعليق 1174 
قالوا لا یتعلق ر ایکون ثچیزا ۔ و لو تال اگر فان كار كني پت 
و اراد به التعلیق كان تعلیقا و عند المتاخريى يتعلق في وجپيي - 
انما جعل تعليقا في تقديم الشرط باضمار الخطاب فيه نينيني أن 
#جعل تعلیقا في تاخیر الشرط و اضمار الخطاب ایضا  *‏ . ۱ 

۰۵ رجل قال اكر می هرگز کشت كنم wig‏ القرية فامرآني طالق تلو 1175 
ای زرم فیپا ey‏ او فالیزا ار قطفا کان حانثا - و ان سقئن نزعا ار حصده 
3 یکین Wile‏ - و كذا اذا كرب ولم يجذر 1 عحذت - ر لو دفع الى غين 
مزارعة ار استاجر اجیرا فزر ع اجیره ان كان الحالف مم یباشر ذلک 
بنغسه لا يعنت ال ان يعني! أن J‏ يأمر غيرة ذلک فم یکوں حانثا 

Cri) 
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۸ الخری اذا yh‏ يكتسب و له اشارة معورنة فى النص‌رنات فى 1168 
القياس ddl, I‏ شيى yo‏ تصرفاته من الطلاق و العناق و البيع و تحن 
.كما daly‏ می المريض الذي ثقل alal‏ بمرضه - وهو قول مالک 
ر ابن ابي ليلى رح - و عندنا یثبت هذه التصرفات باشارنه المعپود؟ 
كما پثبت بكتابته - انه لا يرجي مذه العبارة فيقام الشارة مقام العبارة 


كما play‏ .الكنابة مقام العبارة و الله اعلم » 


باب التعليق 2 

۹ رجل قال ١ ai oI‏ نريدين ان اطلقک فقالت نعم فقال لها اگر تو نبی- 1169 
مني يك طاق وسه Gib‏ وهزار طلق قومي واخرجي من 
عفدي وهو يزعم انه لم يرد به الطلاق كان القول قوله - لانه لم يضف 
الطلاق الیپا » ۱ ۱ 

Jey ۰‏ قال لامرأتة اگر تر بخانه مادر روي ترا طاق فذهبت ال باب 1170 
دارها- و لم تدخل اختلف المشائن فيه ار الصسیے انها لا تطلق - لانہم 
بريدون بهذا المع عى الدخول فلا تطلق بدونه * + ا ال 

۱ جل قال لمرأنه گر تو .با كص حرام کي نانمت -طالق فابانها ثم 1171 
جامبپا فى العدة قالوا على قياس قول ابي حفيفة.ر محمد رحمهما الله 
تعالىي تطلق امرآنه - و جعلوا هذا فرعا لما لو قال لامرأته كل اموأة , 
اتؤرجها فبي طالق .ثم ابانها ثم نزرجها طلقت عندهما لعمرم Bill‏ - و 
لا طلق عند ابي يسفورح - وبه اخذ الغقيه ابو الليمف رح - لان 
الظاهر انه لا يريدها بهذا اليمينى © — 


Se‏ یا 
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۲ لو کثب الطلاق في رسط الكقاب و كتمب قبله و بعد Sim‏ ٹم مها 1162 
الطلاق و بعست الكقاب الیہا رقع الطلاق كان الذي قبل الطلاق اتل أو 
اكثر - وتال ابو يوسف رح كذللك إن wh‏ ماتیل الك اع 
لی كان الاكثر ما بعد الطلاق لا تطلق + 

۱۳ وان كان فصل الطلق في آخر الکتاب فمها ما تبل الطلاق ار معا 1168 
اكثر ما قبل الطاق می الکلمات و تک فصل الطلاق لا نطلق ٭ 

۱۱۹۴ رجل کنسبی الى امرأنه كل امرأة لي غيرلك و غير فلانة طالق ثم معا 1164 
اسم فلانة و بت الکتاب اليما لا تطلق فلانة » 

۷ و لو کنمب الیي امرانه اما بعد انت طالق GU‏ اي شاء اللہ ان کان 1165 
مرسوا بكتابته لا نطلق - و ای كنسب الطاق ثم فتر فترة ثم کقب ان" 
شاه الله طلقت امرآنه - لن الکتاب می الغائب بمفزلة الخطاب من 
العاضر - و فى الخطاب یعتبر ALLS‏ موصولا و لا یعتبر مفصرلا ٭ 

۷۹ و لوکتب الوی‌امرآنه اذا جاک كتابي هذا فانت طالق و ومل البتاب: 1166 
الیں ابیپا JEU‏ الب و مزق الكتاب ر لم یدفعه الیها ان كان الاب متصیفا 
في جميع امورها فرصل الکتاب الى ابیبا في بلدها رقع الطلاق - لی 
وصول الكتاب ul‏ الاب ر هو متصرف في امورها کوصول الكقاب الیہا 
و لی لم يكى كذلكب لا یقع الطلاق ما لم يصل اليها- و ان اخبرها الاب 
بوصول الكتاب اليه فاني دنع الاب الكتاب اليها و هو ممزق ان كان یی 
. فهمه و قراءتہ يقع الطلق عليها - و الا فلا ٭ ۱ ۱ 

۷ رجل اكرة بالضرب و العبس ude‏ ای بحتب طلاق امرأنه نانة بنت 1167 
فلی بی فان نکنب امرأنه فانة بذعت فلان بی فلان طالق اتطلق امرآته 
لي EEN‏ اقيست مقام العبارة باعنبار الحاجة و لا ipla‏ هنا هم 
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1158 ثم المرسرمة لا یجلر اما ان ارسل الطلاق بای کب اما بعد فانتب‎ T 
طالق - فلما كتنب هذا وقع الطلق - 00-0 م وقت الكنابة‎ 
و ای ملق طلاقها (مچییی الكتاب بان کنب اذا جلاک کتابي هذا فانت‎ 
—— - طالق فان لم #جرى اليها الكتاب ليقع‎ 
فانت طالق و کت بعد هذا جراج فجاءها الکناب و قرأت او لم تقرأ‎ 
بقع الطاق ٭‎ 

۹ و اي بدأ له بعد ما کنب فما العرائي و ی اذا جاک كتابي 1159 
هذا فانت طالق فجاءها الكتاب وقع الطلاق - الى قوله كتابي هذا 
اشارة الى ما كنب قبل الطلاق - و اذا وصل اليا ذلكب رقع الطلاق - و ان 
بدأ له بعد ما کلب غمها )13 جارف كنابي هذا فانت طالق و تركف 
العوائم فوصل الیہا ذلک يقع الطاق - لاي شرط وقوع الطاق ای يصل 
الیہا ما كنب قبل قرله هذا ناذا محا ذلك لم يصل اليها ما بتعلق به 
الطلاق - هذا اذا کلب العوائم بعد الطاق © 

1160 اولا ثم کب بعدها اذا چااک كتابي هذا انم‎ ELEI AS نای‎ Iiye 
طالق ثم مها الحوائم رترک اذا جارک كتابي هذا نانت طالق فچانها‎ 
ذلک لم يقع الطلاق - لی شرط رقرع الطلاق ههذا وصول ما کب من‎ 

Slat 0‏ قبل قوله اذا جاءك كتابي هذا dap y‏ الیہا ذلك - و اي “جا 
قوله اذا جاک كتابي هذا وترك ما قبله و رصل اليها ذلك رقع الطلاق e‏ 

۱ فا جامل ان ما کت قبل قوله كنابي هذا اصل وما بعده تبع - و 1161 
العبرة لامل دون القبع - ر لن الکثاب ینسب الى المہم والمهم ما 
ling‏ بذئرۃ ٭ 
( م ن ) فکما کنب (wP) eba‏ مالم هئ ٭ 
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۰ و لو اکره ude‏ شرب الخمر ار شرب الخمر لضرورة و سغر و طلق اختلفوا 1150 
فيه - و الصحعيم انه كما لا پلزمه الحد يقع ast‏ ولا daly‏ تصرنه  *‏ 
۱ رعن محمد رح اذا شرب Su)‏ و لم يوافقه فارتفع ؛خازه و صدع 1151 
و زال عقله بالصداع لا بالشرب فطلق امرأته ا يقع - و لو زال alis‏ بالشرب 

لو ضرب هو ude‏ رأسه alis JY ujo‏ فطلق 7 بقع saib‏ 
۲ و ان شرب من الشربة المشخنة من الحبوب و الفواكه و العسل ۱۵۱ 1152 
طلق او اعنق اختلفوا فيه - ال الفقيه ابو جعفر رح اعمس انه كما 


لا يلزمة الحد ل daly‏ تضرفه ٭ 
Gib, (lop‏ الاعب ر الهازل eal,‏ 1153 
م0 || و می نال عقله ان رل ےس بس سی 1154 





فصل فى الطلاق بالکتابة 

۵ الكتابة علی نوعين مرسومة وغیر مرسومة - و نعفي بالرسومة أن یکوں 1155 
مصدرا معنونا مثل ما يكحتب الى غائب ٠‏ و غير المرسرمة ان 3 بكرن 
مصدرا معفونا ٭ ۱ 

۷۹ وهو على وجہیں - محتبیلة و غير مستبينة - الستبينة ما یغذب 1156 
على الصحيفة و الحائظ و الارض ade‏ وجه یمکی فهمه و قراءنه - و غير 
المستبينة ما يكحتب على الهراد و AN‏ و شھیں لا یکی فهمه و قراءنہ ٭ 

۷ قفي غير المستبينة ليقع الطلاق و ان نویٰ - ار ای كانت مستبينة 1157 
لكنها غير مرسومة ان نوي الطاق يقع و ال فا - فان كانت "مرسومة يقح 
لطفق نون ار لم ینوہ 


] ۲۳۳ J 
راحد؟ بائنة في قولهم - و لوقال انت طالق کعدد االف او كعدد‎ 
فبي لف فى القضاه - و لوقال انت طالق كثلمف فبي‎ ell 
امت - ولو قال انت طالق حنوي ينم اسف فبي لمك - و لو قال‎ 
حنی اكمل لک ثلثا او حن ارقع علیک ثلثا فبي راحدة ٭‎ 

1145 e و لو قال انت طالق ما البیت ولم يفو شيا فبي واحدة بائذة‎ ٥ 
1146 foal, و لو قال انت طالق مثل الجیل ار مثل حبة خردل فبي‎ ۷۹ 
بائنة في قول ابي حذيفة رحمه الله تعلیی - و في قول ابي يوسف‎ 
الجبل ار کعظم الجبل ار شبه‎ phe رح واحدة رجعية - و لوال مثل‎ 

بصغير ارکبیر نہی واجدة بائنة - و ان نوی ثلثا نثلسی ٭ 

۰۷ لوقال انت طالق هكذا و اشار باصبع واحدة فهي واحدة -.و ای 1147 
اشار باصبعين نبي ننان - و ان اشار بثلمك فبي ثلمى - و المعتبر 
فيه الاصابع المفشورة دون المضمومة - فان قال عنیت الكف ار المضمرم 
J‏ یصدق las‏ ٭ 00 

۸ و لوقال انت طالق مثل هذا و اشار الى ثلثة اصابع و نی ثلثا 1148 


4# 8 واهدة فواحد‎ sy? و آن‎ - wes 


۹ طلق المكرة واقع عندنا خافا للشافعي رح - و کذا طلق المکرای من 1149 
الخمر او النبیذ - و تال الكرخي و الطحاوي ر هو احد قولي الشانمي 
رح طلق السكران غير راقع ٭ 





(ء ن ) الثلث (yr) ٠»‏ و اشار Gy‏ اصابع ۾ 


[ ۲۳۲ ] 
الطقق و بالباتینیی العدة حت نيته - و لو قال عفیت باارلوي و الثانية 
الطلاق و بالثالثة العدة صعت نیتۂ s Lay)‏ 

۰ و لو قال اعتدي و کرر ذلک مرارا و قال عنيمي به الحيض 1140 
Guay‏ تضاء » 

۴۱ و لوقال انت طالق فامتدي و قال عثیت به العدة صحت ap‏ 1141 
و asie of‏ به تطليقة اخریي اولم ينو شيئًا فهي تطليقة اخریی - ر 
کذاک لوقال و اعندي ار قال امتدي بغير حرف العطف ۰ و عن 
ابي بسف رح لو قال انت طالق فاعندي وام يفو شيدًا نبي واجدة 
و لو قال اعتدي ار قال بغير حرف العطف يقع اخریی © 

۱۱۴ رجل قال لامرأنه في رسط لنهار انت طالق اول هذا الیرم و آخرة 1143 
فهي واحدة - ولو قال آخر هذا اليوم واوله طلفت A‏ - لن 
الطلق الواقع في ارل الیوم يكون واقعا ني آخره فا يقع الا واحدة ۰ اما 
اذا بدأ بآخر الیرم ر الطاق في آخر اليرم ایکون راقعا في اوله فیقع 
طلقای - و كذا لو قال انت طالق غدا و اليوم يقغ طلاقان - و لو قال الهوم 
و غدا لا يقع الا Gib‏ واحد - و لوقال انت طالق الین و امس یقح طاتاي 
و لو قال امس و اليوم بقع واجدة - و لو قال انت طالق الیرم و بعد غد 
طلقت ثفتیی في قول ابي حنيغة و ابي يوسف رجمهما الله تعالِی * 

۳ رچل قال لموآنہ انت طالق كلف أن نوی لٹا فثلمث - و أن لم يذو 1148 
Us‏ فبي foal,‏ بائنة في قرل ابي حنية-ة و ابي یوسف الآخر ٠‏ 
رحمهما alll‏ تعالي - و قال محمد رح هي فى القضاء لٹ ٭ 

| ۴ و ولوقال انت طالق واحدة كالفك و نوئ الثلمث او لم يذو فبي 1144 





+ اذت الق فاعقدي اول هذا اليرم و آخرة فهي واحدة‎ (yp) » صهق إيضا‎ (we) 


[ ۲۳۷ ] 
باز داشتمسں اورها کردمت - و لو نوی الطاق في قوله رها کردم 
ار يله كردمت يقع واجد: بائفة ۰ و في قوله دست باز داشنمت يقع 
واحدة رجعية ٭ 

۹ وان قرنى الطلاق بهذة الالفاظ نخواى يقول دست بار داشتممى بیک 1186 
طلاق يقع واحدة رجعية و یکوں العمل للطلاق - كما لو ال امک 
بیدگ في تطليقة ار اختاري نفسک بتطليقة ناخنارس نفهسها يقح 
واحدة رجعية ٭ 

۷ و لو قال بهشتم ار بہشتم از نی لایقع الطلاق في قول ابي حنيفة 7 1 
رحمۂ alll‏ تعالیي و أن كان ذلک في ذکر Gib‏ ار خصومة - و اذا نوی 
الطلاق بقع واحدة رجعية - رص ابي يرسفب رح أنه حين خالط 
العجم dey‏ هذا مرا فى العجم نقال یقع الطفق وان لم يذوني 
اي حال كان - ولا یدیں قضاء انه عن به الو للخروج - و ان نووي 
بائنا او لٹا فهو ude‏ ما نویی - ai)‏ #حتمل ذلك فی لغتهم ٭ 

۱۱۳۸ ل ا ب الي اس 
لو قال ذلک لعرة طلقپا راحدة و نوی ATU)‏ يقع راحد: e‏ 

ey ۵۹‏ قال لامرأته اعندي اعندي اعندي و قال نویت JIU‏ 1189 
نطليقة راحدة دين فيما بینه و بين الله تعالیی - و في القضاء تطلن UU‏ 
و لوقال عفیت JIG‏ الطاق و لم اعن بالباقيتين شیا طلقت ثلثا 
و لوقال لم اع بالاولىي شيا و نویت بالثانية و اثالثة الطلق فهما 
تطلیقتای رجعینان ۰ ر لو قل لم اع بااوليي و الثانية Ugh‏ و نويتب 
بالثالثة الطلق فهي نطليقة رجعية - و لوقال لم اس بالولي و الڈالثة 
شيدًا ر نويت بالثانية الطلاق طلقت ثانيي - ولو قال she‏ بالارلىي 





] ۲۳۶ [ 

۷ و لو قال بیزارم از زن و از خواسته ان نویٰ طلقا یکوں Gib‏ و الا فلا ٭ 1127 

۸ و الواقع بالکنایات بائی عفدنا الا الواقع Ki‏ اعتدى استبرئي رمک 1128 
انت faal‏ فانه يقع بها واحدة رجعية ٭ 

۰۹ ان نوی الثلت بالكنايات يصم نيته الا نی day)‏ اعندي استبرئي 1129 
رهمک انت واحدة اختاري فقالت اخترت نفسي فانه لانصم نية 
ll‏ في هذه اللربعة ٭ 

۰ و اتصم نية الثنتيى في الکنایات ٠‏ 1130 
۱ و لو اوقع الطلق بالفارسية فقال دست باز داشتمت و نوی الطاق 1131 
قال بعضهم هو تفسير قوله خلیت سبیلک لیقع الطاق ما لم يفو- و اذا 
فو يقع.واحدة رجعية - وقال بعضهم هو تفسير قوله طلفنک يقع 
الطلاق بلا نية و يكون رجعية - وقال الفقيه ابوالليسف و الشيع الامام 
ابو بكر “عمد ہی الفضل رح يقع WL foal,‏ - ولا يصدق انه لم يفو 

الطلاق - و عليه الفنووی ٭ ۱ 

۲ ولو قال پاي کشاد: کردمت يقع واحدة رجعية في تراهم 620 1132 
الى الفية - انه نفسیر فوله طلثنک ٭ o‏ 
۴ ر لو قال بيك طاق دست بار داشتمت يكون رجعیا - و ایصدق انه 1183 

لم ينو الطاق » 

۴ و لو قال چنگت باز داشنم از تو و نوی الطلاق قال الفقيه ابو جعفر رح 1134 
يقع واحدة بائنة - و قال غیرد یقع واحدة رجعية ٠‏ و الأرل اصم e‏ 

1185: و فی فتاوى النسفي لو قال لها ترا يله.كردم ار رها كردم. او دست‎ ٥ 
باز داشتم او قال ترا هشتم لايقع الطلق ما لم يفو - و كذا لوقال دست‎ 
— 0 BD ن.) في‎ ۴) 





] ۳۰ [ 





] ۲۲٩ [ 


۷ و لزخال لها اذهجي نبيعي ‏ هذ! الثوب ار.اذهبي فتقثئعي ار ترمي 1117 
نعلي و لوي الطلاق قول اذهبي و بقوله قومي (یقع الطللق e‏ 

وو ولوقال لها اربع طرق علیک مفتوحة و نوي الطلاق لا يقع الا لن يقول 1118 
اربع طرق عليف مفتوحة خذي في اي طريق شت غے. بتع الطلاق 
اذا نوی - و لو قال چپار راد بر ترکشادم لايقع الطلاق ما لم یلو* 

۹ و لو قال "تو سه بار ایدرں و قال لم انو الطاق کان القول" قوله ٭ 1119 
۰ .و لو قالت:المرأة لزرجہا طلقني فقال لا افعل .فقالت ان لم نطلقني 1120 
اذهب و اتزرج فقال الزرج خواهي شري كن وف درست لیقع 

الطائق - الى هذا اظهار قلة المجالاة » 
ë Tid‏ الرجل ای نکاح امرژنه رقع فاسد! فقال ترکت هذا CEM‏ الذي 1121 
بيفي ’و ہیں امرآلي ثم ظبر ان نکاحهما tartar? yh‏ ( تطلق امراته » 
۲ ر لوقال امرآئه انا بري من طافک (يكزن Ub‏ - و لوقال برف 1122 
الیک من طانک یقع الطلق نوی ار لم ينو - و لو قال انا et‏ ہی 
ثلمى تطلیقانک قال بعضهم یقع الطلاق اذا نون - و قال بعضام ل1 یئن 
طلاقا و ان تو - و هو الظاهر @ ٠‏ ۱ 
۳ قالت له امرأته گر ای نخرید! بعیب بار ده فقال pala Ay‏ قالوا 1128 
لايقع الطلاق ٭ ۱ ۱ ۱ ۱ 
۳۶ و لو قال اب المرأة لزرجہا گر ان. آخریدۂ از من بمیی بار ده فقال بتو 1124 
بار دادم يقع الطلق اذا نوی - كانه قال لها الحقي باهاک ٠‏ . 
۵ ولو قال لها انت السراح فهو US‏ لو قال لها انت خلية » 1125 
۵۹ قالت المرأة لزرجها Ab‏ فقال الزرج اى شت الف مرة لا بقع شيرى * 1126 





رم ن ) الزوج * 








۲ tra] 
1108 وعن ابي حفيفة رحمه الله تعالین لو قال و هبیتک لابيكه-ار 3مک‎ ۸ 
لو لازراج و نوی الطلاق بقع - و لول رهبنک ,لخالک ار اخیک‎ 
الجنبي لیقع الطاقٴ ران نوي - و کذ! لو تال‎ yi ار (خنک ار‎ 
» حاجة لي نیک‎ J 

۹ وع محمد رح لو تال لها اي و نوى العلاق یکوں طاتا 1109 
۰ و لوقال في حالة مذاكرة الطلاق فارتنک. اوبایننگ او ابنتى ار 1110 
ابنت منک او ( سلطان لي علیک ار سرحفکِ او وهبتک لنفسک او 
ترعت طاتک ار خلیت سبیل طانک ار سبيلكه او انت سائبة او 
انت حرة او انت اعلم بشانک فقالت اخترت نفسي بقع الطاق 

و ای قال لم انو الطلاق ایصدق shad‏ » 

1111 ولوقال لها ال نج بيني وبینک - او قال لم يبق بيني و بینگ‎ ١ 
۱ ۱ © نج - او قال فخت نکاحک پقع - الطلاق اذا نوئ‎ 

۲ ور لو قالت امرأة لزیجها لمت لي بزرج فقال الزرج صدقبت و نوئ 1112 
به الطلاق يقع في فرل ابي حنيفة رحمه الله تعالی » 

۳ لو قال لها ida lai‏ طلاقا - و كذا 1118 
لرقل تو مرا كسي نڅ ٭ 

۴ و لو قال 7 بيني ر بینک عمل يقع الطلق اذا نوي - و كذا 1114 
لو قال انا بريي من نکاحک بقع الطلاق اذا نوی © 

1115 و لوقل 3 حاجة لي فیک و نوی الطاق بقع - و کذا لو قال مرا‎ ٥ 
۱ ۱ . بكار نيستي وكذا لوقال. ما اریدک ٭‎ 

۲ ولوقال لها ابعدي عني و نوی الطلق یثع + 1116 
 (‏ ن ) و هيتى لا هلک او لا بیک » 


] rev} 

۳ فغي Mle‏ الرضا لیقع الطلاق بشيرى می الكنايات الا بالفية - و لوقال 1103 
لم امن به الطلاق كان القول قولة ٭ ۱ 

۴ زا فی حالة مذاكرة الطلاق بقع الطلاق بثمانية Bla)‏ - و لوقال لم انو 1104 
الطلاق لا يصدق قضاء - وهی قوله انت خلية - برية - بنة - بای - حرام 

اعتذي - امک Ban‏ - اختاري ٭ اا 

رو في جالة الغضمب يقع الطلاق بثلثة من هذه الثمانية - و اذا قال لم 1105 
انو الطلاق لايصدق قضاء - و تلک الثلثة اعتدي - امی بيرك - اختاري 
و فى الخمسة الباتية من الثمانية عند ابي حفيفة رحمەاللہ تعالیی اذا قال 
لم انو الطلاق ( يقع و یصدق تضاء - لانها نصلم للشٹم فلعمل على الشتم 

٠‏ فى الخضنب و الخصومة - و قال ابو یوسف رح اذا قال لم انو الطلاق 
ایصدق كما ایصدق في حالة مذاكرة الظاق ه ۱ 

۹ ومن “ابي يوسف رح فى sed)‏ انه الحق بهذة.الخمسة اربعة اخری 1106 
لاملک ني عليك - لاسبيل علیک - خلت سبياك - الحقي باهلى - لو 
قال ذلک في حال E‏ او نی الغضب وقال لم انوہ 

. الطدق يصدق تضاه في قرل اي tisie‏ رحمه الله yf‏ - و قال 
ابو یسف رح ایصدق ٭ ۱ 

۱۷ وفيما سو ذلك من GAI‏ نحو قرلک حبلک على L jè‏ 1107 
تقنعي - تخمري - استبرئي - تومي - اخرجي- اذهبي - انتقلي - انطلقي 
Kid‏ لي علیک - et eres‏ سے a Pee‏ سے 

الا بالنية ‏ و اذا قال لم انو الطلق کان .مصدقا e‏ 





) من ) ابي حفيفة و محيد رحمھما الله تعالن » ٠ Aor)‏ تزيجي باکت 
لا pls‏ لي عليك ٭ 





] ۲۲٩ [ 

۶۴ رجل لشترى منکرحته يقع علیہا الطلق معافا کان ار مفجرا فا 1094 
دامت مملوكة له - و كذا لو كاى آلی مفہا تم اشتراها ثم افنهت مدة 
الیله لا يقح علیها الطلق - و لو اعققها بعد ما اشنراها رقع طفته هليها 
معلقا كان ار مغجرا a‏ 

۵ ولو علق العبد Gib‏ امرآنه العرة بشرط لو قال لها انت طائق thal!‏ 1095 
ثم ملكت المرأة زوجها فطلقها ار وجد شرط الطلق المعلق او جاء وق 
السنة يقح علیہا الطلق : ما دامت فى العدة ٭ 

1۹ رجل قال af no}‏ انا منک طالق ونوئ به الطلاق ليقع - و لو قال انا .1096 
صفک بای او انا ملیک حرام ونر به الطلق يتح » 

۷ المرتد اذا لق بدار السرب فطلق امرأته ایقع — 1097 
فى العدة يقع ٭ ۱ 

۸ و المرتد؟ EE‏ دار الاسلام 1098 
مسلءة ` قبل الحيض عند ابي Ripin‏ رحمه alll‏ تعاليي لايقع طلاقه - و 
عند صلحبية رحمہما الله يقح - و الله اعلم » 


فصل فى الكنايات والمدلولات 
۹ اللاناية ما يحتمل الطلاق وا يكو الطلاق مذكيرا نصا - رهي A‏ 1099 
اقسام - و ااحول EU‏ © ۱ 


۱۱۰۰ حالة مطلقة'و هي حالة ul‏ |فغؤ ۰ کے 1100 
۰۱ وحالة مذاكرة الطلاق و هي أن نسال المرأة طلافها ار پسال غيرها طاتها ٭ 1101 
۲ و حالة الخضب و الخصومة ه 1102 





( ۲ ن ) وهي اقسام BE‏ و احوال ED‏ » 


[ ۲۲۰ [ 
۰۱ رجل قال لامرأنه انت طالق في مكة و هما نے غیر ice‏ طلذت للعال 1091 
و كذا لو قال انت طالق في ثوب کذا و هي في "ثوب آخریقع للعال + 
و لوقال انت طالق فى الليل و الفهار طلقت راحدة - .و لو ME‏ انت 
طالق فى اللیل و في النهار. بقع فتاں - و لوقال لامرژنه نی اللیل 
انت طالق في لیاک و نهارك طلقت لأعال ۰ و لوقال امرانه نی 
اللیل انت طالق في نهارك و لیاک طلقت غدا - و لوقال انت طالق 
la‏ الیرم طلقت lad‏ و يبطل ذکر الیوم - و لوقال انت طالق اليس 
غدا طلقت فى الحال - و الاصل فيه انه اذا ذكر رقتيى ليس بينهما 
حرف العطف يقع الطلاق فى الرتت المذكور ارلا و يبطل ذكر الثاني ٭ 
۲ و لو قال لها انت طالق الین و اذا جاہ غد بقع لأحال راحدة فاذا :1092 
جاء غد و هي فى العدة يقع اخریٰ ۰ 
Jey ۳‏ قال في شعباں انت طالق في رمضاں تطلق بی تغوب لهس 1098 
| من آخرین می شعیاں - و لوتال انت طالق في de‏ تطلق حیں يطلع 
الفجر می dal‏ - و لوقال انت طالق فى الصيف ار فى الشتاء لو 
فى الربيع ار في الخریفب لا يقع الطاق الا فى الوقت المذکور - و 
تعلموا في معرفة هذه الأرقات - قال بعضهم الصیف ما لابعناج فيه الى 
الحشو والوقود - و الشناه ما #عناج فيه الى الحشو و الوقود - و الربیع 
و الشريف ما تس فيه الى افو الى الوك - ال لی .بر 
في آخر الشناه - و الخريف يكون في آخر الصيف - و قال بعضهم 
الصيف ما يكون فيه على الاشجار ارراق و ثمار - و الربیع ما بكو فيه 
Gale‏ الارراق درن الثمار ركذا الخريف ٭ 





( عن ) طلقت آخری ٠‏ ( من ) طلقت حتئ اء » ( عرى ) فکذای الخریف ٭ 








] ۲۲۴ J 

۶ رجل تال له غیرہ هل لک امرأة الاطالق فقال 9 طلقت امرائه و لو 1085 
قال نعم 3 تطلق - ل فى المسئاة الارلى يكون قائة ليست styl‏ 
الآ طالقا و لو قال ذلك طلقمت امرأته - و اما فى المسئلة الثانية Jo‏ 
قائا امراني غير ظالق - و لوقال کذلک ‏ تطلقٴ٭ ۱ 

۹ رجل حکی يمين رجل ان دخلت الدار فامرأني طالق فلما انثبیی 1086 
العائي الى ذکر الطاق خطر بباله امرأته قالوا ان نووی عفد ذکر GMA‏ 
ک الحكاية و استیفاف الطلاق و كان کلامه یصلم ایقاعا للطلاق على امرأنه 
يقح - و ان کم ينو الاستيفاف لا يقع - و يكون کلام “عمو على الحكاية © 

۷ رجل قال لامرأته انت طالق و سعت ثم قال ثلثا ان کاس سكوته 1087 
لانقطاع النفس تطلق لٹا - و أن لیکن لانقطاع النفس تقع واحدة - لن 
السكوت لانقطاع النفس J‏ يفصل ٭ 

۸ رجل قال لمرأنہ انت طالق و سكت فقيل له كم فقال GU‏ قال 1088 
ابر پوسفت رح تطلق ثلثا - قالوا ععتمل ان هذا قرا قر ابي يوسف رح 
خامة - فان عنده اذا قال الرجل لمرأته انت طالق و نوى الثلاث 
بصعت نیته - و isz‏ ان هذا قول ابي حنيفة رحمه الله fs‏ ۔ نان 
منده اذا طلق الرجل امرأنہ ثم قال جعلتها ثاثا يصير ثلثا ٭ 

Jay 4‏ قال لامرأته انت طالق واحدة نقالت له هزار فقال هزار ينيي 1089 
الیقام udeg‏ ما وء ' 83 

۰ رجل قال لامرأته انت طالق ما لا بقع علیک او ما يجوز علیک 1090 
طلقت واحدة + و کذا لوقال انت طالق ثلثا لا یقعں عليى او لا جزن 





(wr)‏ هل امرأتك الا طالق ٭ (yp)‏ يصير تائلا ‏ ( م ن ) طلفت GE‏ ۾ 


[ ۲۲۳ [ 
ولدها نطلق امرأتھ - و كذا لو اخذته ام امرأنه و قالت لا ادعكه تخرچ 
الى السفر حتیی نطلق ابنني فقال دختر ترا سه طاق و JG‏ لم انو 
امرأني طلفت امرأنه قضاء » 

1۹ رجل قال لامرأته فى الخضب از تو زن م سه طلاق و حذف sll‏ 1079 
لا تطاق امرآنه - انه ما اماف الطلاق الیپا ٭ 

۰ رجل بين يديه امرأة متلففة فقيل له هذه المتلففة امرآنک ثم قيل له 1080 
احلف بثلست تطليقات ان لم نكن للك امرأة سو هذه فحلف بثلكف 
تطليقات ان ليست له امرأة سوئ هذه و كانت المرأة المتلففة اجنيية 
اختلفوا فيه - و الفئویی علیی انه تطلق امرأنه قضاء æ‏ 

1081 نذهبت المرأة بغير علمه الى ترمق ثم حاف‎ ley لو تزوج امرأة‎ liS و‎ ۹١ 
a ان كانت له امرأة بنسرمذ فہی طالق طلقت امرأنه‎ 

۲ رجل اکل خبزا و شرب خمرا ثم قال ان خوردیم و نبید خوریم زناى 1082 
ما بسه ثم قال له رجل بعد ما سكت بسه طلق فقال الرجل بسه طاق 
لا تطاق امرآته لانه لما فرح عن الکلام و سکت ساعة كان هذا ابتداء 
کلام لیس فيه E‏ الوی شییی *: 5 

۳ رجل قال لمدیونه امرأنک طالق ان لم تقض حقي الیرم فقال المدیوی 1083 
ناعم ولم یرد به الجواب فقال له رب الدبی قل نعم فقال نعم يريد به 
جوابه كانت الیمیں لازمة - لانه اذا لم يتخال بینیما est‏ طویل 
و لم Jal‏ في کلام آخر كان الكل کلاما واحدا « . ۱ 

۴ رجل قال لغيره yj‏ از نوبسه طلاق كه اين کار نکرده فقال بہزار 4 1084 
Gib‏ یکون جوابا حت 02 Ja aid]‏ ذلك yN‏ 
لابقع الطلاق ٭, 








[ ۲۲۴ [ 

فان كفت تستذعف عفہا نارم بها فقال الزرج نف نف ورمي بابزاق 
وقال رمیت ونویٰ به الطلاق لا نطلق - لانه لوقاء ر نویی به الظاق انطلق 
فكذ! اذا بزق و نویی به الطاق ٭ 

۳ رجل قال له غيرة نزرجت امرأة اخریی فقال نعم فقال له لم طلقت 1073 
الولی فقال بالفارسية از برای نو و لم يكن تزرج امرأة اخرئ ولا كان 
طلق الولیی و لم يرد به الطلاق لا تطلق امرأنه » 

۱۰۷۴ امرأة قالت لزوجها طلقني ثلثا فقال الزرج اينک هزار طلاق لا تطلق 1074 
امرانه انه كام ”تمل © 

1075 رجل قال امرآنه لا تخرجي من الدار بغیر اذني فاني حلفت‎ ٥ 
بالطلاق الود وا ا عو با‎ 
. * حلف بطلق غیرھا: فكان القول قوله‎ 

۹ رجل له اربع نسوة فقال لواحدة انت ثم انت للمرأة ااخریي ثم انت 1976 
للمرأة ااخریی ثم ات طالق للرابعة طلقت الرابعة لانه جعل الطلق 
نعتا للرابعة ٭ 

۷ رجل قال طالق فقيل له می منیت نقال امرآنی طلقت امرأنه ه 1077 
۸ رجل قال امراة طلاق او قال طلقت امراة GU‏ و قال لم gel‏ به 1078 
امراتي یصدق - و لو قال عمرة طالق و امرأتة عمرة و قال لم ان به 
امراتي طلقت امرأته ولا یصدق قضاء - و کذا لو قال بت فلان طااق 
ذکر اسم الاب و لم پذکر اسم المرأة و امرأنه بذت فلان و قال لم اعی به. 
امرأني لا يصدق قضاء و نطلق امرأته كما لوذكر اسم امرأته - و لو قال 
عمرة طالق و امرأنه عمرة طلقك امرآنه و لا يصدق تضاه في صرف 
الطلق عنپا - و كذ! لولم يفسهها الى ابيها و انما نسبها الىي امہا او الي 
۲٩ [‏ ] 





] ۲۲۱ [ 

" وی و — ' الطلاق ' ار في حالة الغضب يقغ الطالق - و أن ' 
لم يكن ليقع الا بالجينة كما لو JG‏ بالعرنية انت واحدة ٭ 

۸ءء لو قال اين زی كه مراست بسه قال ابو نصر الدبرسي رحمة الله 1068 
ل( يقع - و قال ابو بكر العيامي رح ای نوی ااطللق یکوں طلاقا - و لو قال 
لامرأته انت بثلہی قال gre‏ الامام ابو و عدب پور رت 
الله ای تر یقح ٭ 

Je ۹‏ قال لامرأنه دست باز داشتمت بیک Gib‏ فقالت المرأة 1069 
بارگوئي تا كواهان بشئونه فقال الزرج دست باز داشتمت بیک طاق 
فلما افترقا قالت له اجنبية زی را دست بازداشني فقال دست 
بارداشنمش بيك طق قالوا لو قال فى المرة الثانية و الثالئة دست 
بازداشتم يكون انشاء فنطلق UY‏ الا اذا قال عذيمب بالثانية و الثالئة 
الاخبار - و لو قال دست بار داشته ام يكون اخبار ٭ 

۰ رجل قال لامرأنه تو بسه طلاق باش ان نوی ايقام الطلاق یکو طلاقا 1070 
و الا فلا - ای هذا الکلام معئمل Jaise‏ اذه اراد بذلک تو بسه Jib‏ ملک 
مني فابد می النية - و كذا لو قال انت بثلہی نطليقات #حتمل ذلک 
ايضا الا انه غلب استعماله في ايقاع الطالق u qšo‏ ألو ظہرما يدل ade‏ 
انه اراد به الملک ل یقح * ۱ 

۰۱ رہل تال امرآنه انت طالق کذا کذا طلقت WU‏ - لی كذا یستعمل 1071 
فی العدث و اقل العددیں سے سسس —— 
فنطاق GU‏ ٭ 

۴ رجل تال لامرأته انا استذكف منک کالبزاق فى الغم فقالت المراة 1072 





( م ن ) الا بالنبة « 





[tre] 

1058 بائنة ٭‎ SJal, .یقح‎ el و لوقال انت طالق واحدة مثل‎ ۹٥۸ 
1059 و لو قال انت طالق مثل الساطیی او مثل الجبال ار مثل البعار‎ ۹ 
و قال‎ =a رحمهما الله‎ ij يقح واحدة بائنة في قول ابي خفیفة و‎ 
ابو يوسف رح بقع زاحدة رجمية - رهذا الجنس يأني في فصل التشبيه‎ 

لى شاء الله æ las‏ ۱ ۱ 

Jaj ۰۰‏ قال لامرأته قبل Jian‏ بها eal‏ طالق ۳۹ و عشرين 1060 
طلٹت ثلثا عفدنا - و قال زفر رح يقع واحدة - و لوقال واحدة و عشریں 
او واحدة و الغا تقع واحدة. في قولهم الا في رواية عن ابي يوسف رح 
و لو قال احد عشر طلقت GU‏ - ولو قال isel;‏ و عشرة طلقت واحدة » 

1061 رجل قال امرأنه المد‌خولة انت طالق فقالت ل اكنفي براحدة فقال‎ ٠١١ 
٭‎ GU دو گیر ای نوئ اثبات الطلق طلقت‎ 

Jey ۲‏ قال لامرآته ان تكوني امراني فانت طالق GG‏ قالوا ان م يقبا 1093 
تطليقة بائنة عفد فراغه سك الیمیی طلقت للا ٭ 

۳ رجل قال لامرأته انت طالق مع کل شربة en er‏ 1063 

JU, ۳۴‏ انت طالق مع كل تطليقة و کان ذلك بعد الدخول طلقت 1064 
للحال GU‏ ٭ 

۵ رجل له بئات فرات ازواج فقال روج pie raat,‏ دختر ترایک طلاق 1065 
دادم يقع الطلق علوں امرأنه ٭ ۱ 

۹ رجل قال لامرأته نرايكئ او قال ثرا سه تال الصدر الشہید رحمۂ الله 1066 
طلقت واحدة او GG‏ ٭ 

۷ و لو قال نو يکي ار قال نو سه قال ابو القاسم رحمه الله لیقع الطلق 1067 
قال مولانا رضي الله عنه يذبغي ای يكون الجواب على التفصیل ٠‏ ان كان 


۲۱٩ [‏ [ 
یکوں ذلک عرفهم يقع الطلق » 

۱ امرأة قالت لزرجہا كيف لا تطلقني فقال الزرج نو خود سر نا پای 1051 
طلق كردة قالوا ای نوي الطلق بقع و الا فلا - قال موانا رضي الله عنه و 
يقبغي أن بقع الطلق على كل حال - لی hae‏ کالہ انت حمیع 
اجزائک مطلقة ر لوقال ذلک بقع الطلق و ای لم ينو كما لو تال 
انت مطلقة ٭ 

۲ رجل اراد ان يقول لامرأته انت طالق GU‏ فلما قال انت طالق اخذ 1052 
انساى فمه او مات یقع واحدة - و لو قال انت طالق GU‏ و مانت المرأة 
بعد قوله انت طااق قبل قوله ثلثا لا يقع شییی - و کذا لو قال انت 
طالق راحدة فصادفہا قوله انت طالق وهي حية و صادفہا قوله واحدة 
و هي مينة hy)‏ شیی © 

Jey ۲۳‏ قال led‏ و ان E‏ اں طلقت نفسها .1053 
فى المجلس يقع ر الا فلا - بخلاف قوله وهبت لک طاتک و قد ذكرنا * 

۶ اذا اراد الرجل ان يطلق امرأنة فقاات المرأة هسب لي طلاقي فقال 1054 
وهبت يريد به نک الطلاق و الاعراض عنه فهي امرأته ٭ 

8 رجل JU‏ لامرأته انت طالق و انا بالخيار BU‏ ايام يقع الطلاق و 1055 
یبطل الخیار ٭ ۱ 

1056 gle مطلقة فقال سمینک مطلقة ایقع الطالق‎ afal رجل سم‎ ۹١ 
فیما بينه و بين الله تعالیی و لاغی القضاء ٭‎ 

۰۷ رجل قال لمراته انت طالق عدن النجوم ار مدد القراب ار مدن fest‏ 1057 
طلقت ثلثا - و کذا لو قال انت طالق مثل الثلبی © 


( م ن ) اخلاف قوله و هبت لک طلانک فانه بقع الطلاق © (wr)‏ بعدد النچوم » 











[ ۲۱۸ ] 
اطلقت امرأنک فقال lase‏ مطلقة و احمبہا مطلقة لا تطلق امراته « 
۵٥‏ امرأة قالت لزرجپا طلقفی فقالت لست لي بامرأة قالوا هذا جواب 1045 
بقع به الطلق ول glist‏ الى النية ٭ 

4“ ۱ امرأة قالت لزوجها طلقفي فقال لہا انت واحدة طلقت واحدة ٭ 1046 
Jay ۷‏ طاق امرأته راحدة او Bit‏ فدخلت عليه ام امرآنه فقالت 1047 
طلقنها ولم Bis‏ حق ابیپا و عانبنه في ذلك فقال الزرج هي انية 
لو قال الزوج هذه الثة یقع اخریی - و لو عاتبنه ولم ندکر الطلاق فقال 

الزرج sda‏ المقالة لا تقح الزيادة ا بالبينة ه 

۴۸ رجل قال لامرأنه انت JE‏ ونوئ به الطلاق يقع الطلاق - و لو قال 1048 
انت طاق I‏ بقع شيوع وان نوی - لان حذف اخر الكلام معتاد فى العرب 
و قال الفقيه ابوالقاسم رح لوان عجميا قال ذلك بالفارسية و حذف 
حرف الآخرلا يقع وان نو - لانه غير معتاد فى العجم - و لهذا لو قال 
لعبد: تو آزا و لم يذكر الدال لا يعتق و لی نوى - قال الصدر الشہید رحمة 
الله لا فرق بھی العربية و الفارسية اذا نوىى صحت نيته - و هذا كله اذا 
قال انت طال ل بکسر الام ٠‏ و ان قال بكسر الام يقع الطلاق و ان لم يفو 
و يكو الاعراب LSE‏ مقام الحرفف - هذا اذا لم یکی في حال مذاكرة 
الطلاق ولا في حال الغضب - و ان کان ذلک في حال مذاكرة الطلاق او 
في حالة الغضب يقع الظلاق و ان لم یئوہ 

۹ ولو قال انت طا وسكت ار dal‏ انصای ted‏ ا يقع الط_للق و ای 1049 
نوی - لای العادة ما جرت بعذف حرنین من الکام ٭ 

۰ و لو قالت المرأة لزیجپا طلقني فقال دائم ان کان ذلك في eye‏ 1050 


( من ) فلا gist‏ » 





] ۲۱۷ [ 

في قول المصلمين ار فى الثرآن ار في قول فان القاضي ار فان المفني 
طلقت قضاء - ولا تطلق فيما بيئه و بين الله تعالیی مالم ينو » 

۸ رجل طاق امرأته واحدة او ثننیی فنسي ولا يدري انه طلقها واحدة 1038 
او iid‏ او ثلثا فقال وي مرا نشايد نا رری ديگري ذه نبیند ثم زعم 
انه حل له ان یٹزرجھا قالوا لا يصدق تضاء © 

۹ رجل قيل له ایی فانہ زن نو هست فقال هست ثم قيل له ایی زی 1039 
تو سه طلاقه هست فقال هست و هو يزعم انه لم يسمع قوله سه طلاقة 
وانما سمع ابى زن تو هست قالوا لا يصدق قضاء æ‏ 

۱۰۴۰ رجل قال لامرأته قرلي انا طالق لا يقع ما لم نقل - و لو تال لغيرة قل 1040 
لها انها طالق طلقت ال ٭ 

۱ ۰۶| رجل قال لامرأنة انت مني WU‏ ان نوی الطلاق طلقت لا - ر ان 1041 
قال لم انوالظلاق ای yb‏ ذلک في حال مذاكرة الطلق لم یصدق قضاء 
و ان لم يكن في حال مذاکر الطلق تالا نخشیں ان لا يصدق تضاء ٭ 

معره | امراة قالت Gag!‏ طلففي فاشار الیہا بثلاثة اصابع و نوی به ثلسی 1042 
تطلیقات لا تطلق ما لم پتلفظ به - و ذکر في کناب الطلاق اذا قال امرآنه 
انت طالق و اشار الیها بثلسف امابع و نوی به الثلست ولم پذکر بلسانه 
Lil‏ تطلق واحدة ٭ 

۳ رجل ush‏ شخصا و ظی انها عمرة فقال يا عمرة انت طالق ولم هشر 1043 
الى هذا الشخص فاذا الشخص غير عمرة و امرأته Epe‏ نطاق امرانه 
ای المعتبر عفد عدم الاشارة هوالاسم وقد وجد ٭ 

۱۰۳۶ رجل تال لامرأنة جه طلق‌کرد: چه نیل نطلق امرأنه - ولو قيل Jay‏ 1044 
( من ) قل لها انت طالق « 
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آل حالة البرسام فهو ماخوذ بذلک قضاء - و قال الفةيه ابو اللیسی 
رحمه الله کڈلک اذا لم يكن اقرارة بذلک في حال مذاكرة الطلق o‏ 

۸ رجل قال (مرأته انت طالق کل یرم مرة و كل یومیں مرئين بقع 1081 
عليها نی الیرم الول ولحدة و فى الیرم الثاني ثلمى ان كان الطلق يزيد 
على الثلك ۰ 

۲ رجل قال (مرأته طلقنک آخر نظليقات ذکرفی المئتقى انبا تطلق 1082 
ثلثا - و لوقال .انت طالق آخر تطلیقات ليقع الا راحدة ٭ 

1033 رجل قال امراته انت طالق الى سفة يقع الطلاق بعد سنة في قول‎ ٣ 
ابي حذيفة و محمد رحمهما الله تعالی ٭‎ 

Jay ۴‏ قال لامرأته في حال مذائرة الطالق هزار طلق بدامفت در كردم 1034 
طلقت ثلذا - ولو قال ما نويت به ايقاع الطلاق كان القول قوله مع يمينه » 
۵ رجل وقعت الخصومة بينه و بين امرأته فقالت المرأة ضع ثلمف 1035 
تطليقات ههذا و هناک ثلمی قصبات صغار كما یکوں للحائى با غزل 
فابان الرجل باصبع day‏ واحدة و قال هذا طاتک ثم و ثم حقى lated‏ 
yo‏ امکنپا ثم قال ادفعیه الى العالک لينسجه في ریک فالوا ينبغي 

أن 9 تطلق امرأته نه جعل القصت طاقا ٭ 

1086 طوالق لا تطلق امرأته - و لو‎ Wall قال نساء العالم ار نساہ‎ Jey ۳١ 
قال نساء هذة البلدة او هذه القرية طوالق و فيها امرأته طلقت - و عن‎ 
ابي يرسف رحمة الله لو قال نساء بغداد طوالق و فيها امرژنه لا تطلق‎ 
» وقال محمد رح تطلق‎ 

۷ رجل تال لامرأنه انت طالق في قرل الفقهاء ار في قرل القضاة ار 1087 


زم (w‏ مما پکوں٭ Jay (w r)‏ قال لامرن لساء العالم ٭ (م (w‏ عن“حمد رم تطلق» 
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۵ وكذا لو قال رجل لغیرہ اترید ان اطلق امرانگ 227( ار فال 1025 
هلا بده فهر على هذیی الرجہیں * 

۹ رجل قال sal‏ خواهی تا زذت را طلق كفم فقال الزرج خولهم Jui‏ 1026 
الرجل دادمش سه طلق قال بعض المشائم لايقع eat‏ في قرل 
ابي حنيفة رح - و جعل هذا بمنزله ما لقال امرأته طاقي نفسک 
فقالت طلقت نفصي GU‏ ل يقح شيع في قرول ابي حذيفة رحمہ الله 
ولو قال ذلک Joy!‏ دادمش طلق یقع واحدة - و انما يصع هنا الجراب 
اذا اراد الزرج تفريض الطلق الیم - اما اذا اراد به الرد لا يقع الطلق « 2 

۷ رجل عرف انه yE‏ مجنونا فقالت له امرآنه طلقنفي البارحة فقال 1027 
الزرج اصابنی الجنوی وا يعرف ذلك الا بقوله كان القول قوله ٭ 

۸ و طلق المعترة غير gil,‏ کطلق المجنیی ٭ . 1028 
۹ وتكلموا فى الفاصل بين المعتوہ و المجنوی قالوا المجنوی من ايستقيم 1029 
andl‏ و افعاله الا فادرا - والعاتل ضدة - والمعتوة من بخنلط کامه رافعاله 
فيكو ذلك غالبا و هذا غالبا فكانا سواہ - و قال بغضہم sd‏ من 
پفعل الانعال القبوحة عى قصد - و العائل مى یفعل ما یفعله المجانین 
فى الاجانيى لکی لا عن dad‏ و انما یفعل عن ظی الصلاح - و yil‏ 
من یفعل ما بفعل المچانیی فی الحانیی لی عن تصد یفعل ذلى 

مع ظہوز رجه الفساں ٭ 

۰ رجل طاق امرأئه و فو ماحب برسام فلها صم قال قد طلقت امرآني 1030 
ثم قال اني کنت اظن ان الطلاق في تلك العالة کان واقعا قال 
مشالغنا رح حين GIL Ie‏ ان رده الى حالة البر سام و قال 
قد طلقت امرأني في حالة البرسام فالطلاق غير راقع - وان لم يرك 
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۶ رجل طلق all‏ تطليقتيى ثم تزرجیا و ارناها مپرها ر اخرجپا من 1018 
abi‏ فقال له رجل لم ( تعيدها الع منزلک و هي بعد امرأنک بتطليقة 
فقال الزرج در Tb‏ خرد شدة است ر اي طقق ديكر شد قال الشیع امام 
هذا رحمه الله لى اراد به الايقاع یقع - و لن اراد به لاخبار نمي امرأته 
فيما بيفه و بين الله تعاليي - و في القضاء يقع اخری ٠‏ 

Ja, ۹‏ قال لمرآته انت طالق اکثر می واحدة Jal,‏ م‌ثنتیی 1019 
قال الشیۓ اامام lin‏ رح pail‏ ان يقع ثفتان - لكى ذكر في اختاف 
العلماء ail‏ يقع الثلسی ٭ 

۰ رجل قال احدی امرآتی طالق ولیس له الا امرأة واحدة طلقت امرأنه ه 1020 
۰۱ رجل قال (مرأته انت طالق انت طالق انت طالق و قال عیفت 1021 
بائرلیی الطلق و بالثانية و الثالثة انهامبا مدق ديانة - و فى القضاء 

e UU طلقت‎ 

Jay ۲‏ قال لمرآته انت طالق و قال عنیت به الطلاق عن GUS‏ مدق 1022 
ديانه Aa)‏ - و لوقال ما عفیت به الطلق عن gO‏ 2 یصدق 
Lol‏ - و ان صدقته المرأة في ذلك ل یاقفت الى تصديقها - و لوقال 
انت طالق می عمل کذا طلقت تضاء ٭ 

۳ رجل قال له غیره الک امرأة غهرهذه فاجاب و قال كل امرأة لی 1028 
طالق ذکر فى النوازل انه 3 تطلق امرأته ٭ ۱ 

۴ امرأة قالت زرجپ- اتريد ان اطلق نفسي فقال الزرح نعم فقالت 1024 
المرأة طلقت نفسي قال الفقیه ابو جعفر زح قوله نعم يحتمل الرد 
يعني طلقي ان اسنطعت Joist,‏ التفويض فاي شییی نرئ 
معت نينه ۰ 

[ra] 


C vir) 
ان کان ذلكي بعد الدخول ٭‎ GU طلق طلقت‎ 
1008 ولوقال ترایک طلاق و سکت ثم قال ردو طلاق طلقت لٹا - ولو قال‎ ۸ 
در طلاق بغیر حرف العطف ان نوی العطف طلقت ثلثا و ان لم يفو‎ 
æ الا واحدة‎ at, لا‎ 
1009 انها لا تطلق - و قال الصدر‎ JAM رجل قال لامرأنه نراسه ذكر فى‎ ۹ 
الشہید رح مندي انها نطلق ٭‎ 
1010 قال لامرانہ انت واحدة و نوی به الطللق يقع واحدة 7 الواحدة او‎ ٠ 
لم یعرف ٭‎ 
1011 تسه في ڪال مذاكرة الطلاق ارالغخضین طلقت ثلثا ٭‎ ahad ولو قال‎ ۱ 
1012 ر‎ - WE ولوقال لها في غضب ار خصومة اي هزار طلاقه برر طلقمت‎ ۲ 
@ داده يقع واحدة‎ BE كذا لو قال اي سه طلاقه - و لوقال اي‎ 
1018 اذا جرت الخصرمة بینها وبين زوجها نقاممت لنخر ج فقال الزرج سه‎ ۳ 
طلاق با خویشتی ببر قال الشيع الامام ابو بكر محمد بن الفضل رح ای‎ 
- ايقاع ظاھرا‎ aid ای نوی الايقاع يقع - فان لم يكن له نية نکذلک‎ 
1014 قالت المرأة لزوجہا مرا مدار فقال الزرج نا داشته كير و نوی الطلق‎ ۴ 
طلقت ٭‎ 
1015 كير قال ۳ الامام هذا‎ ais ولوقال مراسه طلاق ده فقال الزرج‎ ۵ 
* يقع الطلق و ان نویٰ‎ ( 
1016 o دون الوقوع‎ PRN ولو قال لامرأته تراسه طلق دادسنند لايقع لانه ذکر‎ ۹ 
1017 رجل طلق امرآنه فقيل له آشني نميعني نفال مرا ذمي شاید‎ ۷ 
يكون اقرارا بالثلرى ٭‎ 3 
e قال لامرانه‎ Ja ) م ن‎ ( 














] ۲۱۲ J 
العقاق بقع الطلق و العناق فی قول “سمد رح - و قال ابر يوسضب رح‎ 
لا يع الطلق بیفه و بين الله تعالیي و يقح العنق - ر فن ابي حنيفة رحمہ‎ 
الله تعالوى علوي عكس هذا يقح الطلق و لا بقع العقاق - و الظلهر می قول‎ 
ابي حفيفة رح وقوم الظلاق و العتاق كما قال “عمف رمه الله - و‎ 
بلا خافب ٭‎ AG لو جرب علوي لسانہ كلمة کفر لا‎ 

Jay ۱۰۰‏ قال لامرأته انت طالق لرنين طلقظت ثفقيي - و لو قال wet‏ 1000 
طالق ثلثة الواى طلالت ثلثا ٭ 

۱۰۰۱ اذا قال لامرأنه انت طالق انت او قال انت طالق و انت قال 1001 
ابر پیسفت رح بقع واحدة و قال ”سد رح یقع ثففاى - و لو قال ذللك 
لامرأتيى فقال انت طالق انت للمرأة الخریي او غال فانست او قال 
و انت یقع الطلق علیہما ٭ 

۲ سرأة قالت لزرجہا طلقفي فابیي فقالت داي فقال دادم لی gf‏ 1002 
في قوله دادم ادنیی تثفیل لا يقع الطلق ٭ 

۳ رجل قال لامرأنه اذهبي الف Eyo‏ ينوي الطالق طلقت لا e‏ 1003 
JE Fy ۴‏ لامرأته الممهول بها el‏ طالق اف طالق يقع نتان - و لى 1004 
نر التکرار مدق ديانة لا قضاء - ولوقال ذلک لغير المدخول بها 

«baal, تفع‎ 

1005 و لوقال لغير المدخیل بها انت طالق واحدة لا بل لننیی طلقم‎ ٠٠٠۵ 
۱ ٭‎ tual, 

۹ رحبل قال لامرانه ثرا طلق ار عال طاق ترا نېي طالق وا فرق بھی 1006 
الفقدیم و الناخیر » 

۷ ر لو JU‏ بالفارسية دادمت یک طلاق و سکت ثم JE‏ دم طالق و سه 1007 
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کان day)‏ لی هذا طلق ار عفاق ال أن الیجل لقن أن يقول طاقمع 
امرأني ار امرآني طالق فقال ذلك فكؤلكين اأجراب يقع الطلق ر العناق 
ر ان باع بالعربية و هو ل( يعرف seine‏ اللفظ لا يصم البیع رالشراه - ر w)‏ 
لفق المرأة لے تقول ابرأت زيجي می المهر فقالت ذلک يبرا الزرج 

عن المبر - و سپاني جنس هذا في فصل الخلح ای شاء الله تعاليي © 

۷ و لو قال امرأنه انمت طالق ان شاه اللہ و هو ا يعرف معني قوله لی 997 
شاه الله 9 بقع الطالق - الى الطاق مع الاستثنام باطل - و علم المرد و چهله 
فيه سواه - قالرا عذ( کسکوت البكر لما جعل ربا شرعا ولا یفرق بهن العام 
و الجپلي ‏ و هذا الجواب ظاهر فیپما اذا علم اي الاستثناه اذا gy iF)‏ بالطلاق 
يهطل الطلق و لي لم يعلم ذلك فکذلک الجواب - aly‏ کان یعرفب 
ذلك وقصد ایقام الطلاق فجری الستثناء ملي لسانه من فير تصده 
J‏ يقع الطلاق ايضا - و روي عن شداد ہی حكيم انه تال اخنلفت انا 
و خلف بن اپرب في هذه المسئلة نللت ااستثناء pe?‏ والطقق 
باطل و قال خلفب رح السلثناء باطل و الهلاق راقع قلل خاف رجمه 
الله فرأيت ابا يوسف رح فى المذام نقلت له لختلفمت U)‏ و شداد 
فى المسئلة فقال لي ایو يوسف رح سل نساأليه نثال بصم الستثناء 
فقلت له لم قال اأيمي. لو تال لہا انت طالق فجري aslo‏ لسانه أو 
فهر طالق انان بقع الطلق قلت لا قال فهذة کذلک © 

۸ روی هشام عن محمد رحمہ الله رجل اراد ان یقول لله على صوم یوم 998 
ade ayt‏ تسانه صوم شهر تال محمد رحمه الله عليه موم شهر» 

۹ ولو اراای پقول ag Ud‏ علیيلسانه اننذر ار الطلاق ار العناق قال الفقية 999 
ابر جعفر رح فى النقر بلزمه المندور به با خلف - ر فى الطان و 
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۶۴ ولو قال امرأنه ترا طلاق او قال دادمت طلق و نوی الثلمى صحت نیتہ ٭ 994 
۶۰ رجل قال للمرأنه ترا تلاق فپذه خمسة الفاظ - احدها هذه و الثانية ترا 995 
طلاغ و الثالئة ترا نلاک و الرابعة طلاك و الخامسة نرا ثلاغ - نقل عن 
الشيئ اامام ابي بكر محمد ہی الفضل رح انه يميز بين العالم و الجاهل 
فقال اذا كان عالما لا يقع - وان كان جاهلا يقع - ثم رجع وقال يقع 
الطلاق في هذة المسائل كلها ولا يفرق بين العالم و الجاهل - لن العوام 
یزعموں الكل طلاقا وا يميزرى و من الفاس من لا يعسن الكلام وقد 
یقصد الطلق و #جري على لسانه ذلک فى الغضب و الخصومة - قيل 
له فان کان الرجل Lye‏ قال و ان کان عربيا فکذلک - لن من العرب 
من يذكر الکاف مکل القاف - فاں قال تعمدت بذلک كيلا بقع الطاق 
1 يصدق تضاء - و Garay‏ فيما بينه و ہیں الله تعالی الا ان يشهد قبل 
النلفظ فيقول للشپود ان امرأني تطلب مني الطلق و انا لا ارید GU‏ 
انلفظ بهذا اقطعا لخصرمتہا ثم تلفظ بذلک و يسمع الشپود ذلك فان 
شبدرا ذلک عند القافي فم ال يقضي القاضي بالطلق - و عن pall‏ 
الامام هذا قال اسنفئیت من تركي قال لامرأئه ترا تلاق و في التركية 
يقال للطعال w‏ وقال الزرج اردت Ssh)‏ وما اردت به الطاق 
ففلت يقع الطلق را يصدق فى القضاء - لان هذا مما #جري عل 
لسان الناس خصوصا فى الغضب و الخصومة فيكون الطلق‌راقعا ظاهرا 

ولا يصدق Ads‏ ٭ 

Jay 5‏ طلق امرأته او اعثق عبد٤‏ ار wo‏ بالعربية وهولا يعلم ای کان 996 
play‏ ان هذا ایقام ااطلاق و العذاق و لكىى لا يعرف معفیی اللفظ بقع 
الطلق Gill,‏ و يصع الندبیسرو ان كان لا يعرف معنوي BAU)‏ - و ای 
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986 ۰ رجل قال لمرأنه في غضب ار خصومة اي هزار طاق برو طلقت ثلثا‎ ٩ 
و كذا لو قال اي طلاق داده طلقت - ولو قال اي سه طاته طلقت ثلثا ٭‎ 

۷ و لو قال لها بالعربية اذهبي الف مرة ينوي الطاق طلقت GU‏ 987 
۸ رجل طلق امرأنه بعد الدخول واحدة ثم قال بعد ذاک جعلت SE‏ 988 
النظليقة بائنة ار جعلنها ثلثا اختلفت الررایات فيه - و الصحيم ای 
على قول ابي حذيفة رحمه الله پصیر بائنا و لٹا - و علي قول “عمد 
رح لا يصير بائنا را لٹا - و على قول ابي یوس رح يصع جعلہا بائنا 

ا يصم جعلہا s UU‏ 

۹ مر لو طلق امرأة بعد الدخول بها واحدة ثم قال في العدة الزست 989 
امرأتي ثلمى تطليقات بنلک النطليقة او قال الزمنہا نطليقتيئ بتلک 
النطليقة فہو ade‏ ما قال - و ان تال الزمنها ثلثا فهو ثلمث - و ای قال 
الزمتها تطلیفتین فهو ثنتان ٭ 

۰ ولو طلقها واحدة ثم راجعها ثم قال جعلت نلک التطليقة بائنة 1 تصير 990 
بائنة - aid‏ لا SL,‏ ابطال الرجعة ٭ 

۱ و لو قال لہا بعد الدخول اذا طلقنک واحد؟ فهي بای او هي لت 991 
فطلقها واحدة فانه یملک الرجعة - و لا يكو WY‏ و 9 لٹا - انه قدم القبل 
قبل Jy‏ الطلق ٭ 

۴ ر لو تال لپا اذا دخلت الدار فانت طالق ثم قال جعلت هذه التطليقة 992 
بائنة - ار قال جعلنها GU‏ قال هذه المقالة قبل دخول الدار لا تلزمه 
yY‏ النطليقة لم نقع علیپا ٭ 

۳ اذا قل لامرأنه بعدالدخول ٹرایک طلق نرایک طلق ترایک طقق يقعالثلمف 998 
كما لو قال لها بالعربية انت طالق انت طالق انت طالق فانه يقع الثلمى ٭ 








E ۲۶۸ [ 

۸ و لو گی له إمرأتاى اسم کل foal,‏ مفہسا زیفب راجذهما Imat‏ 978 
الام و اآخریی فاسدة الفکاح فقال زيذمب طالق القت حيجة النکاح 
فان قال میت به الخروي 7 یصسدق تضاء - کمبا لو قال نینس طالق 
و امرأنه Wij‏ طلقمت امرآنه - فان قال علیمت: زیلذب اجنبهية 
#یصدق قضاء - رکذا لوقال احدیی امرأنی طالق طلقت imet‏ اللکام » 

۹ ولو جبع ہیں Late?‏ النكلم ر فلسدة PKU‏ فقال طلشمی: لحدبكيا 979 
طاقسا Zeta?‏ الفكاج ٠‏ كما لو جمع بھی منمرحة و اجذيية نثال 


طلقت احدمما طلقت منکوحتہ @ 
۰ للفاقم اذا طلق امرأنه فاخبر بذلک بعد اانلباه فقال لجزت ذلك 980 
الطلاق ا يقع » ۱ 


۸۱ و کذا المبي اذا طلق امرانه ار طاتا اجنبي فاجاز dar‏ البلوخ ٠‏ 981 
7 ولو قال الفائم بعد الانتباة اوقعت ذللك الطقق لو قال جعلت فلك 982 
الطلق Ue‏ بقع الطلق > ر کذا الصوي إذا تال ذلكب بعد البلوغ © 
۳ رجل له امرآنان فقال لاحدهما انت طالق اربعا فقالمب الثلمي 988 
يكفيني فقال الزرج ارقعت الزبادة علیل فانة ( يقع ado‏ نانة gt‏ 
و كذا لو قال الزوج الثلہی لک و الباقي لعباحینک 7 نطلق الاخرول s‏ 
۴ رجل قال لامرأنه انت طالق واحدة او ثننییی يقع واجدة را خیر + 984 
۵ رجل قال المرأنه قد طانک الله ار تال لمبیده (متقبكي اللہ ذكر 985 
فى الراتمانهه اله بقع ری لو لم يفو - و ذکر ای المھوں و البقالي ان 
نيو بقع و الا فلا - لا اذا سأله الغير و قال طلشت امرآنکسه فال طلتها 
الله فم يقع o‏ و كذا العنق e‏ 
(or)‏ علي لاخریل ۶ 











3 ۲۰۷ ] 
لو مدرک ار فضذكه او رجلگ او یدگ لو ذبک و ما اشبه ذلكه آ یقع 
الطلق - ولو قال هذا الراس طالن و اشار الی راس امرأنه الصعيم انه بقع 
کدا لو قال راسك سنا طالق - وپها لو قال لخیره بعت منک هذا الرس 
بالف درهم و اشار الى راس عبده نقال المشتري قيلت از البیع © 

۴ رجل قال لفيرة اخبر امرآتی یلاتہا او بشرها بطلاقہا لو احملی اليها طانبا 974 
ار اخبرعا انبا طالق ار قل لها الها طالق طلقت لأعال - و لايقرقف 
de‏ وصول الخبر الیها و لا علوي قول السامیر ذلک ۰ و لو قال قل لہا 
انت طالق لا يقح الطلق ما لم يقل لہا الماسور ذلك » 

975 كما لو قال لحمل‎ Sal و و قال اكب لها طلاقها بنبغي لی بقع الطلاق‎ ٥ 
» الهبا طلاقها و كما لر تال التب الى اسرآني انها طالق‎ 

۹ رجل قال لامرأله لت طالق Ray Jio‏ دانق یقع راخدا - و لو تال 976 
مثل سفحة دانق و نصف يقع تظليقتان - وكذا لو قال مثل درهمهن يقح 
راحد؟ - و لو قأل مثل ثلمى دزاهم يع طاقاى - فالخاصل اه اذا شيم 
الطلق ہما یوزں بسلا Foal,‏ بقع Edel,‏ - و أن شبه ہما يوزى بسفجنهن 
يقع تطليقنان- و ان شبه بما يوزنى بثلہی سفيجات او قثر يع الئلمي - 
فالدانق kate yi‏ راحدة و dS‏ الدرهمان + ردانق و لصف 
ذائق برزن بسفجلیی و کذا ثلثة دراهم - glad‏ هذا بخرج هذا (اجحضی 
من السائل » ۱ 

۷ اذا جع بين امرآئینی اجد دما PEN ratare‏ و yoill‏ فاسدة PEI‏ 977 
تقال تجدععا طالق 72 تطلق Renter?‏ الثکام - كما لو جمع ہیں issie‏ 
و اجنبهة ر قال احدشا طالق ٭ 

(ع ن) و e delet‏ 





۲۰٩ [‏ ] 
۷ و لو قالت دست ازمی باندار فقال الوج بارداشته كير نکذلک ای 967 
نی الیقام یقع را نا ٭ 
۸ و لو قال لمأت في غير مذاکرة الطلق راست برو هزار بار طلق solo‏ 968 
ثم قال لم ارد طلاقہا كان القول قوله ٭ 


| 989 ولوقال ed‏ لمت لي بامرأة او قال ما انت لي بامرأة ار قال 969 


ما انا بزرچ لک قال ابو حنيفة رحمه الله تعالي ان نوري وقوع الطلق بقع 
JU, - UI,‏ صاحباه ل يقع ر ان ذرى » 

۰ رلو تیل له هل لک Hal‏ فقال ( ذكر بعض flea)‏ رح انه 2 يقع الطالق 970 
في قولهم - و ذكر الكرخي رح انه علوں هذا الخلاف ايضا ٭ 

1 ولوقال all,‏ ما انت لي بامرأة ار قال علوي حجة ای كنت لي 971 
بامرأة او قال ما كنت لي بامرأة او قال لم اکن Gays‏ ل بقع الطلق 
و لن نوی * 

۰۲ رجل قال كل امرأة لي طالق ار قال امرأنتي طالق 9 تدخل فيه المعندة 972 
می الباثى - و لو قال لها انت طالق بقع - و كذا لو تال للمختلعة ایں wj‏ 
مي بسۂ طلق یقع الثلسف ٭ 

۳ رجل اضاف الظلق الى بعض المرأة ان اضاف الى جزه شائع لسعو 978 
لی یقرل نصفک طالق ار اٹک ار Kay‏ طالق ار جزه می الف جزم 
منک بقع الطلق - وكذا لو افاف ud)‏ بعض جامع نعو ان یقول رأسىف 
طالق ار فرجک طالق ار رتبنک طالق ار وچہک او روحک طالق او 
جسدك يقع الطلق - و لو JU‏ دمک طالق فيه روايقان - و لو قال بطنک 
ار ظبرك قال الشيع plod)‏ شس RSI‏ السرخسي رح عفدي ل يقع 
الطلق - و ان اضاف الى جزء معیں غير جامع نسو ان يقول شعرك طالق 

۲۲ [ 


ہج 


۹۳ 


qo 


aD 


[ ۲۰۶۰ [ 
تبل انعاخ ذي اة سی هذه iiw‏ طلتبی ٭ 


. رچل طلق ` امرآئہ ثم قال لها فى العدة قد طلتنک ار قال بالفارسية ترا 868 


طاق دادم بقع لطليئة اخریي - ولوقال قد كنت alb‏ 07 
بالفارسية طلق داده ام ثرا ( بقع اخریٰ + 

رجل قال امرآنه انمی طالق او( 2 يقح الطاق في قولمم - و لوقال انپ 964 
طالق WU‏ او ار قال انت طالق واحدة ارلا او قال او لا شيرى يقع واجدة 

ني تول comet‏ و ابي پوسف الول - ثم رجح ابر يوسب رح و قال 

لا بقح یری - و لو قال انت طالق اوا sy) apt‏ ابو سلیمان رجمه الله 

انه ا بقع - و لم يذكر فيه خافا و ذكرني ررایة ابي حفص ان على قيل 
محمد رج يقع fuels‏ و ude‏ قول ابي پرسنب رح ل2 يقع شبی © 

امرأة قالت لزرجها مرا طلق دہ فقال اللزرج volo‏ كير او قال کرده كير 965 
ار تال دایه باك او قال كريه باب اختلف المشائی فيه > ر gel‏ انم 
بنري ان نري الايقام بقع idel‏ رجعية - و ان لم يذو لا يقع شبن 

ر لو قال الزرج دابه اسب ار قال كردية است ار تال داده ده ایت او 

تال كردة شده است بقع راجدة رجعية نوو او لم بو ۰ وان قال 

ما نویبت به Gib‏ لا یصدق تضاء - و لو قال الزرج Ail sola‏ او قال 

كريء Kil‏ لايقع الطلاق و ان نون ۰ كانه قال لها بالعربية احسبي انک 

طالق ران قال ذلك ل يقع وان نري - ولو قال لها كوني طالقا او 
اطلقي بتع الطلق * ۱ 

رلو قالت المرأة لزرجها مرا مدار فقال الزوج نا داشته كير قالرا لن نوی 966 
الیقام یقع و الا فا ٭ 





( وی ) و لوه 





[ ۲۰۴۶ ] 
لو قال فانة طالق ثلثا ثم قال اشرکت فلانة معها طلفت کل راحدة GU‏ * 

۷ ولو قال ala‏ الاربع بینکی تطليقة طلقت کل واحدة نطليقة - و کذ! 957 
لو قال بینکی تطلیقات او قال ٹلہی ار اربع الا ان يفوي فسمة كل واحدة 
بیٹھں فتطلق کل راحدة ثلثا ٭ 

۸ و لو قال بینی خمس تطلیقات یقع على کل راحدة ylith‏ هذا الى 958 
ثماني تطلیقات - فان زاد على الما طلقت کل واحدة ثلثا ٭ 

۱:۹ و كذا لو قال اشرکنکی في تطلیقة نهدا و ما لو قال بینکی نطليقة سواء » 959 
۰ رجل تال كفت طلقت امرأني او كذت طلقت احدیي نسائي او 960 
قال کفت طلقت امرأة لي يقال لها ely‏ او كنت طلقت زيذب 
و زین Jal‏ امرأنہ يقع الطقق على امرژئه Jal‏ - و 3 يصدق في صرف 
الطلق الي غيرها ولا فى السفاد - و لو قال طلتت اول امرأة تزرجتها 
ار قال طلقت امرأة كانت لي ار تال كانت لي امرأة فاشهدرا انها 
طالق طلقت امرأنه للعال في هذه المسائل الا ای يقر بطلق ماف في 
نكا ماض لصو ای يقول كذت طلقت امرأة كانت لي ار قال انت 
لي امرأة نطلقنہا او قال کذت طلقت اول امرأة نزوجتها او قال کفت ۰ 
طلقت امرأة كانت لي يقال لها زيفمب او قال كفت طلقمت fyel‏ 
تزيجتها ‏ بقع الطلق على الني نكونى في نکاحه في هذه لسائل 

اذا قال عنيت land‏ ٭ 

۱ رجل قال لامرأته انت طالق كل سذة ثلثا يقع weil‏ من ساعنه 961 
و کذ! لو قال امرأته يوم الخميس انت طالق يرم الخميس ار قال 
انت طالق في یرم الخمیس بتع الطاق عليها Sta!‏ ٭ | 

Joy ۴‏ تال لمرآنه بالغارسية گر امسال yi‏ خراهم gd‏ طالق فتزرج امرأة 962 


[ ۳۰۳ ] 
الشتم دي فيما بينه و بين الله تعالی لا فى القضاء ٭ 

۷ و لوقال لها انت مطلقة باللخفیف او قال KUL‏ ان نوئ به الطلق 947 
بقع و لا نا ۰ ۱ 

۸ و اذا قال لامرأته امرتک طانک من ابي بوسف رحمه الله انها تطلق 948 
كما لو قال اقرښتک طانک - dew oy‏ رح انه يقح - رص 
ابي حثيفة رحمه الله فيها رراینان ٭ 

۹ و اختلف المشائئ رح في قرله رهنتک طاتک ر الصسيم انه لا o ai,‏ 949 
۰ لوقال خليت Sth‏ او قال خليت سبيل طلاقكىف ار تال ترکت 950 
طاقک اں نوی وقوم TH!‏ بقع و الا فلا - لوقال برثت من طاتک 

اختلف فيه المشائع ر الصحيم انه لا بقع © 

۱ ر لو JU‏ اعرشت عن طانک لا يقع الطلق ٭ 951 

۲ و لو جمع بين منکوحنه و رجل JU,‏ احد كما طالق لا يقع الطلق ade‏ 952 
alll‏ في قول ابي حنيفة رضي الله عنه ‏ و عن ابي برسفت رحمه الله 
انه بقع ٭ 

۴ ولو جمع بين امرأنه و اجنبية JU‏ طلقت Live!‏ طلقت امرائه 958 
٠‏ ولوقال احداکا طالق و لم يفو شيثًا لا نطلق امرأته و عن ابي یوسف 
و ميد رح انها تطلق + 

۴ ر لو جمع بين امرأنه و ما ليس بمعل للطاق تالبہیمة و الجر و قال 954 
احددكما طالق طلقت امرأنه في قول ابي حنيفة و ابي يوسف رضي 
الله منہما - و قال محمد رح لا نطلق ٭ 

908 ولو جمع بين امرأنه العية و الميتة و قال احداكما طالق لا تطلق العیة e‏ 955 

956 و کذا‎ - UL لو تال فانة طالق ثلثة و فانة معها لامرأة له اخوی طلقتا‎ ١ 








Cr J 

۰۲ و لو قال Gay aif)‏ بازداوصت diy‏ به الطلق يقع - رلوقال 942 
بعیب بازدادم è g)‏ 

۳ قال لپا لسی تطلیقات علیک طلقت ثلثا - و کذا — 943 
Sale‏ يعقق * 

۴ ولو قال لرجل علیکت هذا الحبه بالف فتال قبلست يكون بیعار لو قال لها 944 
طاتک علي ذکر نی oll‏ على وجه اللمتشہک فقال الا ٹر انه 
لوقال لله علي لق امرأني 1 بلزمه شی ٭ . - 

945 و هذه مسائل افقلفوا فيها - رجل تال لامرأته طلاتكب على ولجب‎ ٥ 
لو زم او ثابت أو فرضن قال بعضپم يقع في الكل نطليقة رجعية لی کان‎ 
دخل بها نون او لم يفو - و قال بعضهم لا بقع و ان نوك - و بعضهم ٹکروا‎ 
- یفع في الكل . و‎ ysl فيه خلانا - فقالوا عند ابي خنية رحمه الله‎ 
عند “عل رحمۃ الله في قوله لازم يقع - و عفد ابي يرسف رح يفوي‎ 
ی الكل - و ذكر الصدر الشپود خي كتاب اليماى می شرح المختصر‎ 
(Js الصحيم انه ۱ يقع الطلاق في الكل عفد ابي حذيفة رحمه الله‎ 

و ذکرھو في واتعانہ الصحيم انه بقع الطلق فى الكل - و قال الفتیه 
ابوجعفر رح في قوله واج بقع لنعارف الفاس - ر في قوله ثبت 
او فرض او لازم لا يقع لعدم النعارف ٭ ۱ ۱ 

sy. ۹‏ تال لامرأته نيا مطلقة ای الم یکی لها نوج قبله او كان لپا زوج ھی 946 
مات ذلك الزرج و لم یطلق بقع الطلق علیبا - ر ای کان لها نوج قبلہ 
و قد کاں طلقها ذلك الزرج ان لم يفو بكلامه الاخجار طلقت ر ای قال 
عفیسی به االغباردیں فیما بینه و بهن الله تعالىي - و هل یدیی فى . 
الفضاء اختلفت الررايات فية و الصعيم انه .ينين - و لوقال ذويمت به ` 





[ ۳۶۲ ع 
شخافغني نبا ار قال في اعقاق الحبد اخسفت تقبل الله akio‏ 
كان اجازة ٭ 

۳ رجل قال لامرأته انت طالق بغده شعر ابلیش يقع راحدة٭ ۰ ٠‏ ۰ 988 
۴ و لو قال بعدد الشع ر الذي عل فرجك و قد کان طلتٰ و ليس عليه 934 
شعر قال محمد رح لا يقع كما لو قال بعدد الشعر الذي على هر كفي 

و ند طلي ⸗ 

۹۳۵ رلو قال بمدد الشعر الذي في بالی كفي نانه یقع و يلغ فك انعر ای 935 
بط الف لیس موفيع الشعر مخلاف ظبر الکفت ٭ 

۹ رجل قال لامرأنه لٹ تطلیقات علیک طاقت OU‏ ٭ 936 

۷ و لو قال اهرنه انت طالق رانعهة فقالت المرأة خواهي هزار ندال لزع 987 
هزار و لم Usd sir‏ فالوا هذا الى الوقوع اقرب © 

۸ رجل قال لامرآته هزار طلق نو يكي كردم قالوا بقع الثلمف كانه تقال طلفتک 938 
ثلثا بدفعة واعدة - ر لو قال هرزسان هزار طق نويكي كفم و اراد به ايقام 
الطلق قالرا طلقت GU‏ - و لو قال مرترا هزار طلاق هادسنند ايكون طلاقا » 

۹ ولوقال لها نراسه طلاق بقع الثلی كانه قال امطینک gi‏ تظليقات ۰ 989 

۰ وان قال لها من طاق ثرا دادم ای فوی الايقام يقع -.و ان فوئ التغويض 940 
لا يقح - ء أن لم ينو الثغویضش يكو ایقاعا ٭ ۱ 

۱ ولو قال لها لک الطلاق قال ابوحنیفةرضی الله عفه ان عفین به التفريض 941 
ایدیں -.و اذا قاست عن “جلسها بطل - وان لم يفو شینا لا رولية فيه 
عر ابي حفیفة رضي الله نعالي عنه -.و يذبغي لن بقع الطلق - بر هکذا 
روي عن ابي يوسف ارحمة الله - و لوقال اليك الطقق فهر على 
القفويض في قولهم ٭ ۱ ۲ 





[r-e] 

و قال الفقيه ابو الفصر “حمد بى سام رح يقح ثلست = والظہر ما قال 
الفقیه ابر جعفر رحمه اللہ ٭ 

۳ و لو JU‏ انت طالق lode‏ ذکر ابى سماعة رحمه الله انه یقع لفان © 923 

۴ ولو قال انت طالق حتی يستكمل اہی تطلیقات ذکر ہشیر بی الولید رح 994 
انه یقع تسف و ای نریٰ غيرة لیدیی فى التضاہ » 

925 راحدة - و لو قال انت طالق‎ dle رو لو قال انت طالق کل النطليقة‎ ٥ 
کل نطلیقة طلقت ثاثا دخل بها او لم یدخل ٭‎ 

۹ و کذا لو قال انك طالق بعد کل تطليقة او مع کل تطلیقه او قال انت 996 
مع کل تطليقة طالق طلقت ثلثا ٭ 

۲ و لو قال لمرأته انت طالق مع كل امرأة لي وله اربع نسوة طلقی جميعا 997 
فان نوون في هذه المسائل بعض النساء و بعض GUM‏ لا يصدق shad‏ 
و يصدق نیما بینه و ہیں الله تعالیی ٭ 

۸ و لوقال انت طالق BU‏ انصاف تطليقة يقع ثفتان - ولو قال BU‏ 998 
انصاف تطليقتين بثع الثلت ۰ ۱ 

۹۳۹ ر لو JU‏ انت طالق نصفي تطليقة فهي راحد: ٭ 929 

۰ و لوقال انت طالق نصف تطليقة و ثلمى تطليقة و ربع نطليقة نهي 930 
ثلمى - ولوقال نصف تطليقة و ربعها و سدسپا فهي واحدة ٭ 

۴ رجل قيل له ان فلانا طلق امرآنک ار اعتق عبدك فقال نعم ما صنع 981 
او بس ما صفع اختلفوا فيه - قال الشیع الامام الاجل ابو بكر محمد 
بى الفضل رح ل يقع الطلق فيها ٭ 

۲ رجل قال لغيرة طلقت امرأنک فقال احسنت ار قال اسأت على 932 
وجه اانکار لا یکوں اجازة - و لوقال احصنت پبرحمك الله حيرف 


۱۹٩ [‏ ] 
لم نكن امرأنه بطل - لانه اخرج الطلق جوابا ام الني اجابت ۰ و 
ان قال فویت زیفب طلقت زیفب - و لو قال يا زیفب انت طالق 
فلم تجبه احد طلقت uij‏ ٭ 

916 و لو قال لامرأة يفظر الیبا و يشير الیہا يا زیئب انت طالق ناذا هي‎ ٥ 
امرأة له اخرى اسمپا عمرة بقع الطلق على عمرة يعتبر الاشارة و يبطل‎ 
النسمية ٭‎ 

۹ رجل قال لامرأنه وقد دخل بها اذا طلثنک فانت طالق ثم طلقہا بقع 916 
عليها طلاقان - رکذ لو قال ای طلقنک ار منى طلقنک ار متىى ما طلتنک ٭ 

۷ و کذا لو قال کاما طلقنک فانت طالق ثم طلقها واحد؟ يقع عليها طلاتاں ٠‏ 917 

۸ ولو قال كلما يقع علیک طلاقي فانت طالق ثم طلقها واحدة طلقت ثاثا ٭ 918 

9 رجل قال لامرأنه المدخولة بها انت طالق انت طالق يقع lale‏ 919 
طاقای - و لا يصدق قضاء ان قال نويث بالثانية ااخبر - و كذا لو قال قد 
طلقنک قد طلفنک او قال انت طالق قد طلقنک يتع طاتاں s‏ 

۰ لو قال انت طالق فقال له رجل او امرأة ماذا قلت فقال قد طلقنها ار 920 
قلت هي طالق بقع واحدة فى القضاء ر فیما بینه و بين الله تعالي ٭ 

۰۱ رجل قال امرأنه انت طالق عامة الطلق ار جل الطلق يقع طاقا - و لو 921 
قال انت طالق کل الطاق يقع الثلہی ٭ 

۲ ولوقال انت طالق اکثر الطلق ذکر في ell‏ انه يقع ثلمی - و لو 922 
قال اقل الطلق یقع fuel,‏ - و لو قال انت طالق لا قلیل ول کثیر 
اخناف فيه الاقاريل لاخثلاف الررایات - قال الفقيه ابو جعفر رحمۂ الله 
بقع طلاقاى - و قال الشین الامام بو بكر محمد ہی الفضل رح يقع واحدة 


TS 
انا - و لی قال اریت واجد؟ مفیما يصدق - و کذ! لو قال امرأني طالق‎ 
نتال امرأني‎ be و امرأتی بالق و كذلكب العتق - و لو کان خل‎ 
.. * طالق امرأني طالق كان له ان يوقع الطلاتیں على اجدهما‎ 

۰۸ امرأة قالت لزرجہا طلفني غقال نول لقت - فان قالت نوني 908 
نقال لب siib‏ اخریں * 

۹۰۹ و لو قالت المرأة لزرجها طلقني ثلثا نقال فعلت او قال طلقت طلثبب 909 
ثلا - و لو قال مجیبا لها انت طالق ار تال فانت طالق بقع راجدة © 

۰ رجل قال إمرأئع طلقي نفب نقابست انا چرام ملیک ارقالت نا بائی. 910 
او قالمت انا خلية او برية طلقت - كل لفظ یکین من الزرج طلاقا اذا 
اجابت المرأة بذلىف بقع الطلاق « 





۱ رجل قال لامرأئة Ene‏ بن صبم طالق و امرأنه عمرة بذتب حفص 911 
و نية له ل نطلق Slee!‏ + فان كان pte‏ زوج ام امرأته و كانم تفسیب 
اليه و هي في حجره فثل ذلکب وهويعلم نسب امرآنه ار ( يعلم 
طلقيتب إمرأنه و لا يصدق قضاء + و فيما بینم و ہیں الله تجالىى 7 يقع 
الظلق إن کان يعرف نبممبھا - وان کان لا يعرفِب يقع ایضا نیما بین و 
بين الله تعاليي - و ان نوجي امرأنه في هذه الوجود طلقت Biel‏ نی 
التضاء و Las‏ بینه و بين الله تعالوں ٭ ۱ 

روہ سو مہ See‏ ای سب یی » 912 

۳ و لو کان له al‏ بصيرة نثل hel‏ .هذه العمياء طالق و اهار الي 913 

ظ البصيرة تطلق البصیر؟ ولا نعقبر النسميةٍ و الصغة مع الاشارة e‏ 

٩۳ |‏ رجل له إمرأناى See‏ و زيمي فقال يا زیفب tide‏ عمرة فقال انت 914 

طالق ثلثا رقع الطلق على التي اجابت ان انت a7 hal‏ 

Cra] 











ز wav‏ ] 
۸ و لو قال فانة التي انزرجها غدل نبي طالق. و انث يقع الطلاق علیها 898 
الهاءة ولا يقع على التي ينزرجها « 
۹ ولوقال المرأة الي انزرجها غدا نبي طائق و ات لايش الطلاق 899 
على all‏ حت يتزرجها غدا الا ای ينوي ٭ - 
۰ ولو قال كل tht‏ اتزرجها هي و نسائي طرائق رقع الطلاق use‏ 900 
KUS‏ الساعة ٭ ۱ 
۱ و لو قال امرلئین له هذه طالق هذ: امرژ؟ له اخرئ tithe‏ جمیعا - و 135 901 
لو قال و هذه او فهذة و کا العتق - کا ذكر فى المثاقوی ٭ 
ab Ad JG dey ۴‏ ولم 5 و له امرأة معررفة طلکت atl‏ 902 
اسلعسانا - فان. قال. لي Siya‏ اخرئ واياها عتيري لا يتجل قوله 
لا ای. يكيم الجينة ٭ ۱ 
۳ ولو قال امرلثد طائق ز له امراگان كلقا هما | معروفا نی کال له 01 903 
الق اتوي ايتهما شاء * . . ۱ 
day ۴‏ قالى. لامرأثي . علي الف در ہت نتال لي اما 904 
اخریی و الدين لها کان القول قوله ٭ 
4+8 و تو تال she)‏ طالق و لها علي الف درهم SHR‏ رالدیں له رنة 905 
ولا يصدق فى الصرف الى غيرها - و كذا لو ag‏ بالمال فقال امراتي 
— علي الف درهم ر هي طالق ٭ 
٤‏ و كذا لو تال امرأتي طائق ثم قال ed‏ علي الف درہم ثم تال لي 906 
امرة لخر BU‏ عفیف مدق فى المال ولا يصدق في الطلق » 
۷ و او کان له امرأتان لم یدخل بہماٴفقال اسف طالق aly‏ طالق 907 


elbit (wr) 
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کتاب الطلاق 
يشتمل هذا العتاب على ابواب ٭ ee EEE‏ . 888 
وق جھ ie‏ # ہے ۲ 889 
الفصل الول في صریم لطلق و ما یقع به واخدة او اکثر s‏ - 890 


رجل قال لامرأنه طلقنک ار انت مطلقة ار eis‏ طاتک ار رضيت [89 
طاتک ار اوقعت عليلك الطلق ار قال خذي طاتک او قال رهبت 

لک Ib‏ وام يفوشيئًا يقع طلق واحد - و لو قال اردت طلانک لیقع # 
امزأة . قالت لزرجہا .قد طلق فلن امرأنه فظلقني فقال gy‏ فانت 892 
اطلق منها غهي طالق - و كذا.لو قال فافت اطلق مى فانة ٭ 

رجل قال لامرأته المدخولة انت بای انت طالق انت بائی ان 893 
نوی بالرلوں طلقا فهي ثلاث ۰ و أن لم يفو بالوليي طلقا يقح ثننان ٭ :. - 

و لو قال لامرأنه انت بائ و فرق القاضي بینیما : ثم قال كنت قلت 894 
لها امس انت بائى نانه .يقع الرلعی والثانية ولا. يصدق في ابطال 
ا 3 طب 

رجل تال لغیرہ اطاقت امرآنکی نفل نما ز تال لب با 895 
و لم يتكلم به بقع الطلاق » 

رجل قال لامرأنه كل امرأة را في فان وانت طق نطق ماه 896 
الساعة - و لو قال عنيت به النخلیق لا يصدق oad‏ 


و لو قال كل :امرأة انزرجها هي طالق و-انت ان فویی: وقوع الاق ملیہا 897 


۰ للےال يقح و لا فلا - -- کل | | ذكرفى المثنقیی ٭ 
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7٦ F — باب الظہار‎ 

7 الایلاء J‏ — 7 
فصل فى الفرقة ہیں الزوجین بملک احدھما صاحبه و بالكفر 
فصل في اللعان 8 

7 9 Fast) باب‎ 

فصل في انتقال العدة nae‏ ... 2 ... 

فصل فيما يحرم على المعتدة. 

فصل فى المعدّدة الي ترث 

فصل فى النسب eee‏ 








Lr] 


فصل فى القسم 

فصل في نفقة العدة 

فصل في Ge‏ الزرجية . 

فصل في المرأة التي اتدري انها منكوحة ار مطلقة 
فصل في نفقة الاولاد 

فصل في نعقة الوالديى و ذرى الارحام 

فصل في نفقة ااسلک 

کتاب الطلاق 

الباب الأول 

الفصل الارل في صريم الطلاق و ما يقح به راحدة او اكثر 
فصل فى الکفایات و المدلولات 

فصل في طلاق من لايعقل 

فصل فى الطلق بالعنابة 

5 ... pda] باب‎ 

مسائل تعلیق الطلق بالنزوج sii‏ — - 
نصل في تحریم العلال بء . ... 7 

فصل فى الطلق الذي یکوی من الركيل ار من المرأة 
باب الخلع ... 0 ہہ 

فصل فى Bal ale!)‏ البیع و الشراء 

فصل فی الخلع بالفارسية 
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الفصل الأول فى ذكر مسادّل المہر VA 57 7 e‏ 
الفصل الثانی فى المنعة 6 qr N‏ 
الفصل الثالسف فى حبس المرأة نفسہابالہر ‏ مه . ... عرو 

FA ee 

العصل الرابع فی تكرار المپر oy eee eee eee oie eee‏ ۱ 
الفضل التخامس فى الخلوة ces cece eee eee eee‏ ۰3 ۱ 
الفصل الساد س فی اخغلاف الزرجین فى المہر و مناع البيت vir Ke‏ 


الفصل السابع فى اختلاف الزرجیں في elie‏ البيت - 7 ۱19 


الباب الرابع 
الفصل الأول فى دعوی CER‏ .. اذ 7- 7 lve ipi‏ 


الفصل الثاني فى الشپادة على النكاج . ... ry e — se‏ 
الباب الغامس 

نضل ف العنلیی: ےت م جن ہن نف ہے VER‏ 
الباب السادس 

فصل فى الخيارات التي تتعلق بالذاج ... . .ہہ .. ٢٣٢١‏ 

ات لفاغ سی a aa‏ ےھ ے نے لے .۱۳۷ 


| ع‎ ۷ eco eee eee eee eee eee الحضانة‎ $ ai 
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19 ibs — کر‎ Kee 7 — ee ia) باب‎ 











کتاب النکاح مشتمل علیل ثمانية ابواب 


الباب الول فيما یتعلق به انعقاد النکاح و فيه فصول ثلث ... .ہہ 
الفصل الارل فى BUI‏ التي ينعقد به TÉU‏ ند بح ۱ 
الفصل الثاني فى النکاح على الشرط — — Ta — aji‏ 
الفصل الثالسی في شرائط الفکاح ase‏ 75 5 7 ۹ 
الفصل الرابع في نكاح الممالیک . ... i‏ تی و vee‏ ۳۳ 
الفصل الغامس في فس عقد الفضولي مب . مه ا ۳۴ 
الفصل السادس فی الوكالة ee. ae. oes‏ اف : ۳۵ 
الفصل السابع فى الکفاءة 7 e eee‏ ۰ 7 ۴۱ 
الفصل الثامى فى الأرلياء e aoe 7 e‏ 
الاب الثنی فی المعرمات الفصل لاول 5 ey‏ 

الفصل الثاني في اقرار احد الزرجییی بالعرمة و فساد EU‏ بسبب — 
و بطلان الذکاح ہملک اليمين ... 57 * 7 4A re‏ 
الفصل الثالسف في مسائل اللصبا نیم ال ٣‏ 


ATE 


نے۲ 











كتاب النكاح tell‏ آخر باب الدفش4 





من eld‏ قانیخان للقامی العلامة فغر الملة والدين 
الحسى ہی المفصور بن “حمود الارزجندي تغمدة الله بالرحمة ر الرضوان 
بنصعیم العالمین الکاملین المولوي ولایت حسیں درس المدرسة العالية 
و الهولوي “محمد يوسف وكيل العدالة العالية هایکررت حفظہما الله تعالیي 


عمن نوائب الزمانى ر حوادث الدرراں 





طبع عليل ثبط حمسن في مطبع بيست میشن الواقع فی دارالامارة 
کلک نے 


۶ 
á‏ ۰ هم e‏ :7 لگ 
My‏ جزه من اجزاء یکر "چر 


hie‏ ۱۳۱۲ هجري مطابق Kia‏ ۱۸۹۵ عيسوي 


KEF 


ajat oa 


